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Offering a more accessible alternative to casebooks and historical commentaries, Law
Among Nations explains issues of international law by tracing the field’s development and
stressing key principles, processes, and landmark cases.

This comprehensive text eliminates the need for multiple books by combining
discussions of theory and state practice with excerpts from landmark cases. The book has
been updated in light of the continuing revolution in communication technology, the
dense web of linkages between countries that involve individuals, and bodies both formal
and informal; and covers important and controversial areas such as human rights, the
environment, and issues associated with the use of force. Renowned for its rigorous
approach and clear explanations, Law Among Nations remains the gold standard for
undergraduate introductions to international law.

New to the Eleventh Edition

Added or expanded coverage of timely issues in international law:
Drones and their use in the air and in space
Immigration
Islamic views of international law
Inviolability and the difference between diplomatic immunity and sovereignty, in
light of the Benghazi attack

Thoroughly rewritten chapters in areas of great change:
International criminal law
Just war and war crime law

New cases, statutes, and treaties on many subjects

Gerhard von Glahn (late) was Professor of Political Science at the University of
Minnesota-Duluth.

James Larry Taulbee is Professor Emeritus of Political Science at Emory University.
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Praise for the Eleventh Edition
Thorough, insightful, informative, and readable, Law Among Nations is the gold standard
for international law textbooks. This text includes a brilliant compilation of legal material,
and is essential reading for students of international law at all levels.

Jeffrey S. Morton, Florida Atlantic University

I have used Law Among Nations for several years in undergraduate law and international
relations classes and found that it works well for instructor and students alike. The coverage
is comprehensive, including environmental law and economic law as well as the more
traditional topics, with clear explanations of complex international law subjects. I am
looking forward to using the new edition.

David A. Gantz, University of Arizona

Larry Taulbee has updated and improved this International Law text, which continues to
be the very best summation of the legal approach. It allows nonlawyers to understand how
the different states (countries), as well as non-state actors and even individuals, are
regulated by the laws that most states follow most of the time, and the rules that persist
even when those rules are ignored. Students are exposed to legal cases, but unlike a law
school text, it provides clear explanations of the complicated rules that have emerged over
centuries but continue to become more complicated and relevant to everyone everywhere,
whether or not they realize it.

Henry Frank Carey, Georgia State University
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A

PREFACE

 
 
 

s an introduction to the eleventh edition of Law Among Nations, it still seems
fitting to quote from the preface to the first edition with regard to the purpose of

the book. Professor von Glahn noted that he intended to write “a text adapted specifically
for the typical undergraduate course in international law . . . using the traditional approach
to the subject but incorporating in the actual text, whenever called for as illustrative
materials, abstracts of classic and modern cases.” He chose the title Law Among Nations to
emphasize the essential structure of the international legal system.

The world has changed markedly since the first edition. The end of the Cold War; the
continuing revolution in communication technologies; the dense web of financial and other
functional linkages between countries that involve individuals and agencies at every level of
society, not just foreign offices, as well the continuing growth, both formal and informal, of
international institutions have added many dimensions to the idea of “among.” To
illustrate this in a simple fashion, consider the factual elements in the following case:

A French court will hear a criminal libel case involving a review, written in English by a
German law professor, of a book published by a Dutch company, written in English by a
French citizen who lives in Israel. The review appeared on a website based in the United
States and moderated by an American professor of law.1

While a problem in private international law, it nonetheless illustrates perfectly the world of
the present and its challenges. Even when Professor von Glahn prepared his last edition
(seventh), this would not have been a possibility.

As the world has changed, we have questions about how quickly “law” may change to
reflect new circumstances. In updating the text, I have taken especial notice of the
problems. International law has become increasingly important to our everyday lives, yet
many not only question its existence, but see certain regimes as unwelcome intruders into
matters that should be within the exclusive jurisdiction/domain of individual states. Those
readers in the United States should instantly relate to the problem because it mirrors the
continuing internal struggle between the federal government and the individual American
states. In many areas, agreements have proliferated, but many questions remain about the
depth of commitment when governments have to make hard decisions that may affect
powerful domestic interests. In controversial areas such as human rights, the environment,
the law of the sea, and issues associated with the use of force, I have identified the issues
and the ongoing competing arguments.
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NEW TO THIS EDITION

I have again revised the material in each chapter to reflect changes since the last edition.
Chapter 2 has an updated and extended discussion of the promises and problems of
globalization and the idea of global governance. Through the use of small case studies and
references to other chapters, I have also made an effort to point out and connect issues that
connect across many dimensions and issue areas in an attempt to present a dynamic process
rather than the “still” pictures that a great majority of textbooks reflect. Most issues do not
exist in isolation. They are embedded in, and influenced by, broader concerns. The book
continues to evolve in that it focuses upon process in terms of application as much as “the
letter of the law.” In addition, I have increasingly tried to tie the subject matter closer to
mainstream scholarship in international politics.

One of the most difficult problems in revising a textbook comes from the temptation to
revise by accretion. Texts can rapidly become like river deltas, slowly expanding in a
sprawling manner to fill available space. In updating chapters, I understand that instructors
have their own preferences regarding the appropriate emphasis on historical background,
topics, cases, and political science–international relations theory. As both a teacher and an
author, I am very much aware of the competing demands of making a very complex area of
international interaction fit into a semester course. Appending the word “introduction”
actually complicates rather than simplifies the problems. What in terms of prior knowledge
can instructors expect students to bring with them to the course? I have kept these ideas in
mind as I have updated, added, and deleted.

As an introduction, the book does not attempt a comprehensive analysis of any issue
area. It seeks to introduce students to the central principles and concepts and illustrate
them with useful examples. Still, doing a revision to an introduction involves some difficult
choices. In keeping with the original vision, I have tried to balance history, jurisprudence,
controversies, and discussions of the substantive law with illustrative cases. In this edition, I
have deleted many of the references to classic texts and cases that now seem extremely
dated. Because of space limitations, I may have deleted some material that individual
instructors have found useful. I welcome your comments here. This effort is also reflected
in the bibliographies, which have been considerably condensed and updated to focus
primarily on more recent scholarship. Note, however, that in some cases where the standard
cases illustrate fundamental principles clearly, I have retained the old. In response to reader
comments, I have deleted the chapter on international economic law.

All chapters have been edited to reflect current data, cases, legal literature, controversies,
and problems. In Chapter 2, I have expanded the discussion of Chinese and Islamic views
of international law. Chapters 7–10 have been considerably edited for content, coherence,
and length. But, in particular, I have updated the discussions of the continuing problem of
piracy and slavery in Chapter 16, as well as the activities and decisions of international
courts in Chapter 17. Finally I have totally rewritten Chapters 19–21 on the use of force
and war crimes.
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The book does reflect my personal point of view in one respect. I believe that one of the
fundamental problems of teaching (and understanding) how international law works comes
from a lack of attention to international legal process. No matter how you look at it,
international law is “messy.” A course in American constitutional law has a simple format—
one court, one constitution, and one legislature. A course in law among nations requires that
students first understand what method, “source,” or forum applies and why, before they
tackle the question of what substantive law may apply and why. That question often poses a
considerable set of additional conundrums. For this reason, I have “front-loaded” the
discussion of the structure and processes of the international legal system in an effort to
provide students with some guide to penetrate the chaos. After all, is not the purpose of all
law the peaceful resolution of disputes according to appropriate rules?

Many texts present still pictures when the critical question involves understanding the
dynamic process. Why do we often discuss all of the “substantive issues and rules,” and
then suddenly decide that we will then deal with process as a secondary issue? Does not
“process” apply all through the course? The manner in which rules are applied is important.
Would we teach a course in some aspect of domestic law without presuming that students
first knew the court structure, levels of determination, alternative methods of dispute
resolution, why the choice of venue, and the reasoning (how) of decisions? If students
simply learn “what is” at a particular moment, their “learning” will quickly become
irrelevant because in many areas, international law is constantly in a state of “being and
becoming,” to borrow a famous phrase. One can learn fundamentals and principles, but the
question is always, how do these apply to situations in actual cases?
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Note

1 A. Liptak, “Book Review Brings Libel Lawsuit with Global Reach,” The International Herald Tribune (February 22,
2011), 3.
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E
The Nature of International Law

 
 
 

vidence of international law as a vital concern in the everyday relations between
states appears regularly in the headlines of the world’s newspapers. Consider the

following, culled from reports on events during a recent two-week period.

Pirate Sentenced
The stiff prison sentence given a Somali pirate in U.S. federal court is meant to be a
deterrent to armed attackers who would board and hold for ransom unarmed
commercial ships.1

Book Review Has International Implications
A French court will hear a criminal libel case involving a review, written in English by a
German law professor, of a book published by a Dutch company, written in English by a
French citizen who lives in Israel. The review appeared on a website based in the United
States and moderated by an American professor of law.2

Extradition for Mongolian Spy
A British judge has ruled that Mongolian spy chief Bat Khurts, who claims he was lured
to the UK so that he could be arrested and jailed under a European arrest warrant, can
be extradited to Germany.3

Cyprus Parliament Ratifies Agreement With Israel on Delimitation of EEZ
The agreement, signed in December last year, is set to consolidate Cyprus’s EEZ in that
it complements similar agreements Cyprus has signed with Egypt and Lebanon. The
delimitation of the EEZ is based on the Law of the Sea Convention.4

Piracy, jurisdiction over an international dispute involving free speech, cooperation with
respect to criminal prosecution, and delimiting maritime borders between adjacent states all
constitute matters that fall squarely into the realm of international law. In an era of
increasing “globalization,” international law forms a critical part of the framework that
promotes sustained cooperation among states. While skeptics may continue to question the
scope and impact of international law as real law, simple observation should quickly
provide strong evidence that states do regard international law as an important factor in
their everyday relations with one another.
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THE NATURE OF THE LAW

To begin, we need to establish some points of reference. Why do we need an
“international” law, distinct from the laws of individual states, that seeks to establish
principles and procedures to govern relations with other states? If international law does
exist, what distinguishes international law from domestic law? The answer to the first
question should be obvious. With nearly 200 states in the world today, consider the
confusion and problems of dealing with potentially 200 different sets of procedures and
standards on such simple matters as necessary travel documents, mailing a letter to a foreign
county, or establishing and maintaining diplomatic relations. Many areas of contemporary
international life require common practices to facilitate necessary international contacts and
cooperation. International law provides that common referent. Answering the second
question requires a more extended discussion focused upon the nature and function of law
in society.

We need to emphasize here that this book focuses upon public international law—the
law among nations. As we shall see, public international law also includes an emerging area
of international law, international criminal law, that deals with the actions of individuals
including issues of how governments (individuals in responsible positions) treat their
citizens. Private international law, also characterized as conflict of laws, deals with the
private (nongovernmental) transactions and disputes between parties (companies,
individuals, nongovernmental organizations [NGOs]) from differing nations. Generally,
courts and others use this body of law to determine which law to apply when there is a
conflict between the domestic laws of the parties in a dispute. So private international law
would come into play when Siemens AG (Germany) has a dispute with Sony Corporation
(Japan) over a joint manufacturing agreement that involves component suppliers in China
and an assembly plant in Indonesia.

Some Definitions

Traditionally, writers have defined international law as that body of principles, customs,
and rules recognized as effectively binding obligations by sovereign states and such other
entities that have been granted international personality. In contemporary international
politics, states are not the only actors subject to international law. The United Nations
(UN), the Organization of American States (OAS), and many other intergovernmental
organizations (IGOs) are examples of entities other than states that have international legal
personality (Chapter 7). The International Committee of the Red Cross (an NGO) also has
limited international legal “personality” with respect to certain functions related to the
Geneva Conventions. This definition pulls together the essential elements suggested by
most contemporary writers on international law. It does not represent, by any means, the
only acceptable definition. Professor Philip Jessup has counseled, “One should always have
in the background of one’s mind a multiplicity of definitions covering the subject at hand
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in order to prevent oneself from accepting the most obvious.”5 This applies especially to
international law because controversy does surround the subject matter. Therefore, in the
spirit of Professor Jessup’s advice, we offer the following additional definitions. Professor
James Brierly, in his classic text, asserts:

The Law of Nations, or International Law, may be defined as the body of rules and
principles of action which are binding upon civilized states in their relations with one
another.6

A more contemporary definition from the American Law Institute extends this definition
somewhat:

“International law,” as used in this Restatement consists of rules and principles of general
application dealing with the conduct of states and of international organizations and
with their relations inter se, as well as with some of their relationships with persons,
whether natural or juridical.7

Note one important difference between these last two definitions. Professor Brierly’s
definition rests upon the traditional assumption that only states can be the subjects of
international law in the sense of having legal rights and obligations. Traditional definitions
of international law assume a “hard-shell” definition of sovereignty, meaning that
international law has nothing to say about how rulers treat their subjects or how
governments treat their citizens. Hence, international law applies between and among states
but has no power or authority to intrude into the affairs of the domestic community. The
more modern definition from the Restatement acknowledges that, increasingly, international
law in the form of evolving human rights norms also applies to the relationship between
individuals and their states and may specify rights and duties for individuals in certain
circumstances (Chapter 15).

The difference between the Brierly and the Restatement definitions also highlights an
important point for the reader. All law embodies a dynamic process. Law must change to
reflect changing circumstances. States make the law in response to their interests and
concerns. Circumstances and interests change. One hundred years ago, states could resort
to war to settle their disputes without violating any law. Seventy-five years ago, the idea of
genocide as an international crime against humanity did not exist. Twenty-five years ago,
the question of establishing controls over the Internet had little salience to governments
because the Internet did not exist in its current form. Ten years ago, while cell phones were
becoming ubiquitous, the possibility of texting and “tweeting” lay in the future.

Law and Politics at the International Level

“International law is to law as professional wrestling is to wrestling.”8 The skepticism of this
quip reflects the belief of many that international law has no real substance. Critics believe
that at best international law may provide window dressing for states to justify their actions,
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but, to use contemporary jargon, it does not exert any definitive compliance pull in the sense
that a government will obey if an obligation requires that it act in a way that would result
in a short-term loss vis-à-vis an important interest. Skeptics believe that governments
comply with international law only if convenient to do so and feel free to ignore it
otherwise. These criticisms come from eminent philosophers, statesmen, and men of letters.
Montesquieu wrote:

International Law is better known in Europe than in Asia, yet it can be said that royal
passions, the submissiveness of their subjects and sycophantic writers have corrupted all
its principles. In its present state, this branch of law is a science which explains to kings
how far they can violate justice without damaging their own interests.9

Abba Eban, then the Israeli ambassador to the United States, noted, “International law is
the law which the wicked do not obey and the righteous do not enforce.”10 In Tiger at the
Gates, Jean Giradoux provides a pointed critique of both the character of international
lawyers and what he saw as the infinitely flexible nature of international law, characterizing
the field as “[t]he training ground for the imagination.”11 During the debate over whether
NATO should take action against Serbia, when British Foreign Secretary Robin Cook told
U.S. Secretary of State Madeleine Albright that he had “problems with our lawyers” over
using force against Yugoslavia without UN Security Council approval, Secretary Albright
reportedly responded, “Get new lawyers.”12 Indeed, many critics have disparaged the
justifications for NATO’s use of force against Serbia and the U.S. invasion of Iraq as
“lawfare.”13

The structure of the international political system encourages skepticism about law. An
examination of the international political systems will find none of the institutions and
features normally associated with “the law” as a factor in modern domestic societies. Most
international relations textbooks begin by telling us that anarchy best describes the
international milieu. While anarchy simply means the absence of central political rule (not
necessarily chaos or disorder), in talking about a system that does not have a legislature to
enact authoritative prescriptions, a central executive authority with an effective police
power, or a court system with compulsory jurisdiction over state activities, how can we
speak seriously of law as a reality that affects the behavior of states? The answer to this
question has provided many generations of legal scholars and political theorists with a
puzzle they have yet to solve to everyone’s satisfaction. Indeed, because of the close
association of law with the hierarchic authority structure of government, Nicholas Onuf has
described international law as the vanishing point of jurisprudence.14

The absence of formal institutions and especially the lack of any effective international
enforcement mechanisms give some credence to those who question the efficacy of
international law. Skeptics, looking at the few examples given at the beginning of this
chapter, still might say, “So what?” Pointing to a few instances where advocates assert that
international law presumably has had an effective role does not really address the
fundamental issues, nor does it help us understand why and how international law does

28



work without the institutional framework normally associated with making, implementing,
adjudicating, and enforcing legal rules. We suggest that criticisms come from two common
misperceptions: unrealistic comparisons of international law with domestic law; and visions
of international politics that underestimate the incentives for cooperation as well as the
nature of most disputes that involve legal questions. To paraphrase Giradoux, in answering
the challenges of critics, we do need to “train our imagination” because understanding how
law works at the international level requires that we move beyond some simple definitions
of law and even simpler conceptions of the role and impact of law in domestic societies.
Critics tend to make comparisons between an idealized system of domestic law as it
presumably ought to operate in advanced industrialized democracies and the obvious
deficiencies of international law. Such comparisons will always overestimate the efficacy of
the domestic legal system and underestimate the scope and impact of international law.

In large part, the comparison problem occurs because of a set of default assumptions—
that is, “propositions and facts” that everyone believes without question (regardless of
whether they are true)—about how “the law” operates in well-ordered societies. Here you
should note that, by default, we almost always assume that the legal systems of Western
industrialized democracies (or, more precisely, the United States) provide the ideal model
of a well-constructed, functioning legal system. These default assumptions are hard to rebut
through abstract counterargument and even through explicit examples because they draw
upon an emotional “mythology” surrounding the law that seems ingrained into Western
culture.15 Individuals “know what they know.” To counter these default assumptions, we
will offer a short tour through “the law in action” in domestic society.

Before proceeding to an examination of these default assumptions, we need to define
law. By defining international law before offering a definition of law, we have put the cart
before the horse—because the definitions of international law assumed that we all have a
good definition of law in general, know how law differs from other codes of behavior, and
have some grasp of what law does at the domestic level. Again, following Professor Jessup’s
sage advice, we now offer three definitions. The three definitions represent an attempt to
provide the general characteristics that distinguish legal rules from other types of rules such
as those found in religious or moral codes or international comity. We have created the first
two from a composite reading of works about the law. The third comes from the Oxford
English Dictionary:

A set of binding rules enjoining a certain behavior on all subjects under specified and
comparable conditions.

A method of ensuring social order by commanding requisite behavior through the threat
of physical sanctions. A rule of conduct imposed by authority.

The body of rules, whether proceeding from formal enactment or from custom, which a
particular state or community recognizes as binding on its members or subjects.16

(Emphasis added)
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Although only the second definition specifically mentions sanctions, the other two imply
some type of penalty for noncompliance with any of the “binding obligations.” Note that we
deliberately use the term noncompliance, rather than the more graphic breaking the law,
because the term more accurately reflects a civil/administrative perspective while capturing
what happens when you “break” the criminal law.

Default Assumptions and International Law

The first default assumption that colors our assessment is that we all almost automatically
associate law with the “cop on the corner”/“thieves ought to be punished” model of the
criminal law—a rule backed by a sanction that says if you do the crime, you do the time.17

“Breaking the law” conjures up the principles and procedures of the criminal law and the
premise that thieves ought to be punished. However, a singular focus on the criminal law
and its operations misleads because the criminal law forms only part, and perhaps the lesser
part, of the legal code in modern states. Law as a reality and dominant force in domestic
societies is much more than a coercive order aimed at punishing those who commit
criminal acts. The proof of this comes from a simple fact: The practice of the greatest
number of lawyers in the United States (and other advanced industrialized democracies)
falls within the area of civil and administrative law—contracts, labor relations, domestic
relations, wills, trusts, property, tenants’ rights, and a host of other relationships. Violations
of civil and administrative obligations here do not necessarily involve “punishment,” but
rather a course of action that will make the situation “whole” in terms of regulations or
contractual understandings.

Moreover, the “thieves ought to be punished” model simply does not capture the
function of law as an important constitutive factor, that is, as the force forming the basis for
the validity of constitutions—the force giving substance to arrangements that
authoritatively allocate power to legislate, enforce, or adjudicate. The rules in the
Constitution of the United States define what branches of various governmental agencies
have the legal obligation/authority to perform what duties with respect to governing. In
disputes over the relative powers of various branches of government—that is, questions that
involve the fundamental law of the country—clearly the “cop on the corner”/“thieves ought
to be punished” model has no relevance.18 Can you imagine the president of the United
States trying to use the FBI to arrest members of Congress on the charge of violating the
Constitution?

Responses to noncompliance in many areas of the noncriminal law in domestic societies
somewhat parallel what occurs in the international legal system. Certainly, noncriminal law
does have penalties attached for noncompliance, but these do not rely on the criminal law
presumption of how one ensures compliance. “Contracts must be observed” forms a
fundamental rule of civil law. But enforcement of the norm, if one party to the contract
feels a breach has occurred, depends upon the party alleging violation taking the first step to
deal with noncompliance. No “cop on the corner” steps in to escort the “accused” to jail.
Moreover, the action to seek compliance regarding the alleged breach may not involve an
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immediate resort to the machinery of the courts, but rather direct negotiation, mediation, or
arbitration. Circumstances of the moment may dictate the remedy and the method of
redress the aggrieved party elects. Breaches of contract may involve penalties for
noncompliance, but the criminal law comes into play only if the breach resulted from
clearly criminal conduct such as a deliberate fraud or misrepresentation.

The second default assumption deals with presumptions of efficiency. Critics tend to
assume that domestic law (and, in particular, the criminal law) works efficiently under all
circumstances. We have noted earlier that default assumptions about law often draw from
the operations of the criminal law and the associated justice system. To examine the second
assumption concerning efficiency, we confine our comments to the criminal justice system
because of the presumed efficiency of central enforcement. Looking at U.S. Department of
Justice Statistics or merely reading the newspapers every day gives sufficient evidence to
rebut the idea that central institutions necessarily mean effective enforcement. Indeed, for
many crimes, “how effective” in terms of statistics may surprise you. Table 1.1, drawn from
statistics compiled annually by the U.S. Department of Justice, summarizes the data on
crimes and arrests from the year 2014. The reader needs to understand that the data
include only those crimes that were reported to a law enforcement agency. Other data from
the same report estimate how many crimes may go unreported each year. In examining the
table, we need only point out the relatively high probability that burglars and car thieves
will escape apprehension and that the data support the comment by an anonymous
insurance executive in Los Angeles who said, “to own a nice car is to have it stolen.”

TABLE 1.1

Offenses Known to Police and Cleared by Arrest or Exceptional Means, 2009

Total Agencies (14,274) Known Offenses Percent Cleared by
Arrest

Violent Crime 1.09 million 47.4

    Robbery 297,819 29.6

    Murder/Manslaughter 12,879 64.5

    Forcible Rape 83,309 38.5

Property Crime 7.52 million 20.2

    Larceny/Theft 5.3 million 23

    Burglary 157 million 13.6

    Vehicle Theft 639,762 12.8

    Arson 45,539 21.7

Source: U.S. Department of Justice, Federal Bureau of Investigation, 2014 Crime in the United States
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(September 2015), https://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2014/crime-in-the-
u.s.-2014/tables/table-26.

Looking at the noncriminal law, pure food and drug standards hardly spare us from
contaminated foodstuffs; oligopoly is a dominant feature of many contemporary industrial
sectors; and the fallout from the housing and investment crisis in 2009 indicates that abuse
of security and exchange regulations seems to occur on a regular basis. Just for good
measure, let us also include the general lack of observance of speed limits and laws against
texting and driving. Do not dismiss this as a trivial concern. Speed and alcohol or drugs,
and texting, are contributing factors in a majority of fatal traffic crashes. True, some people
do get caught in all of the examples just given, but seemingly not enough to have a
deterrent effect on others. Reports of rape, robbery, and homicide do not necessarily lead to
a conclusion at the domestic level that the laws against these offenses have little effect and
are meaningless. Most people obey most of the law most of the time. Some people do not
comply with the law some of the time, and a few of those may actually pay a penalty some
of the time. What, then, should we make of the often-repeated criticism that international law
does not have the strength to deter violations? This rests on an unsustainable presumption that
not only is fear of punishment the only reason individuals obey the law, it is by far the
predominant reason for most people.

The third default assumption emphasizes the difference between “law” and politics,
implying a relative absence of political considerations at the domestic level. We will simply
concede that, because of the absence of centralized institutions, many applications of law at
the international level are likely to have a much higher political content than those within
states. Nonetheless, this does not mean the total absence of political considerations from
domestic legal systems. On the contrary, most law at the domestic level results from the
highly politicized process associated with legislatures. The ongoing, very contentious debate
over prohibiting abortion and regulating pornography provides a very good example. While
at their core all domestic legal codes seem to share some common rules such as prohibitions
against murder, theft, and violent assault against persons, others depend upon the attitudes
of those subject to the specific law code. To give but one quick example, the standards that
separate fraud from just a “sharp business practice” differ not only from society to society
but also even within societies with respect to specific techniques and procedures. What is
the line between false advertising and good promotion of a product?

Rules may become the target of challenge or change because of shifts in public opinion
or political ideology. We can point both to quantum shifts such as the abolition of the
“separate but equal” doctrine in U.S. law as unconstitutional, and to the ongoing
controversies over abortion and gay rights to emphasize this observation. Similarly, issues
relating to immigration (e.g., who deserves entry, and the status and rights of illegal
immigrants once here) form the core of a continuing and contentious debate. Certain rules
may simply be unenforceable or go unenforced. Those who enforce the law have
considerable discretion in many areas. For example, many states still have laws on their
books prohibiting adultery, but these go unenforced. During periods of heavy traffic, police
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will watch traffic flow at 15–20 mph over the speed limit if traffic is moving smoothly.
After evicting tenants for nonpayment of rent, landlords seldom sue for what the tenants
may owe in arrears because the time and cost of litigation plus the potential costs of
collecting any judgment will normally far outweigh the gains in recovery. Keep these
examples in mind when we turn the discussion to enforcement at the international level.

Additionally, within the United States, district attorneys, state attorneys general,
solicitors, sheriffs, and judges are elected officials in many jurisdictions. At the local level,
the decision to charge an individual with a specific crime or the recommendation of a
specific sentence may depend upon the district attorney’s reading of public sentiment (or
available prison space).19 Nor does the appointment of officials cancel out politics.
Appointment merely shifts the venue in which politics applies. Politicians still participate
in, and define the criteria for, the selection process. In a change of administrations, a newly
elected U.S. president can appoint U.S. attorneys for various jurisdictions. Every judicial
appointment at the federal level revolves around political issues.20 Clearly, those involved in
the appointment process have political agendas they feel can be either protected or
accomplished with the appointment of like-minded individuals to the bench. The
contemporary concern with “failed” states such as Somalia provides additional confirmation
of this observation.
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VISIONS OF INTERNATIONAL POLITICS

Focusing upon default assumptions and their implications for legal systems at all levels still
leaves open the question of how we can speak of law and its impact in a political system
that has no central institutions. Here we advance a simple proposition. The fundamental
assumptions (default assumptions) that an analyst makes about “how international politics
really works” will determine the evaluation of international law as an important or
inconsequential factor. Several “schools of thought”—realism, liberalism/neoliberalism, and
constructivism—currently compete as paradigms that claim to provide the best insight into
the essence of contemporary international politics. In the following section, we will briefly
discuss how these three paradigms affect views about the role and potential effectiveness of
international law.

Political Realism/Neo-Realism

Based on Thomas Hobbes’s graphic description of the state of nature, political realism
forms one of the dominant theories in contemporary scholarship on international politics.
For those who subscribe to realism as the preferred theoretical approach to explaining
international politics, international law cannot exist as “law.” Realists believe the anarchical
condition of the international system means that states constantly seek out their own
interest and constantly seek to enhance their own power and power position to ensure their
survival. For realists, the lack of any measures or institutions for third-party enforcement
means that agreements or cooperative ventures have a temporary quality because states will
abandon them when their interest and power dictate that they can. Hobbes argues:21

And covenants, without the sword, are but words and of no strength to secure a man at
all. Therefore, notwithstanding the laws of nature (which every one hath then kept,
when he has the will to keep them, when he can do it safely), if there be no power
erected, or not great enough for our security, every man will and may lawfully rely on his
own strength and art for caution against all other men. (Emphasis added)

For political realists, some rough “rules of the game” may evolve from temporary
balances or from situations where one state has the ability to dominate and impose its will.
Because of the fundamental drive of states to acquire power and power position to assure
security, long-term, binding rules are impossible.22 Advocates of political realism argue that
the current situation that promotes increased interaction and cooperation exists only
because of an anomaly in power distribution.23 Hence, a recent study asked a cogent, but as
yet unanswered, question: Is globalization a phenomenon with its own independent roots,
or does it depend upon American hegemony and action to promote and open world
markets?24

The refusal to acknowledge any impact of law beyond the very narrow association with
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formal institutional arrangements permeates the influential work of Kenneth Waltz. Waltz
argues that the system of international relations may exhibit some qualities that make it
structurally similar to a market, but only up to a point. Waltz concludes, “International
politics is more nearly a realm in which anything goes.”25 Implicitly, Waltz suggests that
the principal difference between the law, as he understands it to operate at the domestic
level, and comparable international rules is the greater efficacy of the former due to the
perceived lack of enforcement mechanisms at the international level. From a slightly
different perspective, Henry Kissinger argues that rigid legal and judicial principles may
interfere with the flexibility statesmen need in order to conduct a successful foreign policy:

The danger lies in pushing the effort to extremes that risk substituting the tyranny of
judges for that of governments; historically, the dictatorship of the virtuous has often led
to inquisitions and even witch-hunts. . . . The role of the statesman is to choose the best
option when seeking to advance peace and justice, realizing that there is a tension
between the two and that any reconciliation between the two is likely to be partial.26

Note in particular the reasoning of Kissinger. He is correct in that statesmen, not judges,
make decisions about critical foreign policy issues. Note also, this does not mean that law
has no relevance in decision-making.

Liberalism/Neoliberalism

While attractive on its face as a concise statement of the harsh realist picture of
international relations that many find intuitively appealing, liberal internationalists assert
that Waltz’s characterization does not capture the complexity of contemporary state
relationships, nor, on reflection, does it embody the experience of the greatest part of the
industrial age. Realism assumes that state interests must always be competitive and never
congruent, yet liberal critics cite the increasing institutionalization of modern international
life to suggest that states can and do cooperate on a sustained basis because they cannot
otherwise achieve their goals. One cannot always assume that scarcity, competition, and
lack of third-party regulators always result in an arena where power does reign in the sense
that others must bow to the will of the dominant. In the modern world, particularly in
states where democratic institutions have emerged, security also involves economic progress
and stability. The enormous expansion of international institutions at every level serves as a
simple validation of this observation. Given the time, effort, and resources invested in
building these institutions, we cannot simply dismiss them as short-term products that flow
from stalemates in competition.27

Liberal critics argue that many of the assumptions essential to the realist perspective
overplay the efficiency of domestic orders, even in the criminal law models. But the most
obvious problem with realists comes from their willful disregard of the rules, formal and
otherwise, that do impinge on state action. These range from fundamental rules inhibiting
the absorption of lesser states by larger ones, to extensive institutional support for
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international monetary and financial coordination, to laws protecting diplomats and state
visitors, to nutritional standards sponsored by the Food and Agricultural Organization
(FAO). Realists may dismiss these as “housekeeping rules,” or sometimes as low politics in
contradistinction to the high politics of statecraft where vital interests come into play.
Nonetheless, we will point out that “housekeeping rules” form the essential fabric of
everyday interaction among states. We will discuss “vital interests” and the law in some
detail later in this chapter.

Liberal institutionalists argue that merely by looking at some facts of modern
international life that we all tend to take for granted, we can easily see international law at
work. Modern national constitutions contain references to international law. Foreign
ministries in other governments and the U.S. Department of State employ many legal
advisers out of concern for observance of obligations. Why bother if law has such little
importance? Beyond this, the basic structure of modern international relations rests upon
legal definitions and practice. Law defines who the legitimate players are (states, IGOs,
etc.), their essential characteristics (i.e., the qualities any player must possess to be
considered eligible to enter the game), how they qualify to come into the game
(recognition, constitutive treaty), and the rules of formal interaction (diplomatic relations).

Additionally, beyond the examples cited at the beginning of this chapter, simple acts
such as making a direct-dialed long-distance phone call, mailing a letter to a person in
another country, or traveling to another country for business or pleasure are possible
because international law provides the framework through which states cooperate in
regulating these activities. International law regulates every flight by an international air
carrier into a country. Every international IGO—the UN, the OAS, and the World Trade
Organization (WTO), to cite a few examples—has a constitutive document based on a
multilateral agreement among states that establishes the purposes and powers of the
organization as well as the obligations of member states. The multilateral agreements that
brought the International Telecommunications Union (ITU) and the International Postal
Union (IPU) into existence define the powers granted to the ITU and IPU to set down the
rules and regulations for handling your telephone calls or letters directed to other countries.

Constructivism

Constructivism is a relative newcomer as a widely accepted approach to understanding
important features of international politics. Like political realism and liberalism,
constructivism embodies a number of variant approaches that share some fundamental
assumptions. At base, constructivism concerns the “making and remaking” of international
politics.28 Where realism and liberalism are substantive theories of international politics in
that they offer specific hypotheses about how states respond to the anarchical structure of
international politics, constructivism is a social theory that focuses on how each state (as an
agent) engages and deals with the consequence of anarchy as the essential structural element
of international politics. Constructivism offers no predictions about regularities or trends in
world politics; rather, it seeks to explain why the world is organized the way it is.29
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Constructivism as a social theory centers more on how we ought to think about
international politics, rather than positing answers drawn from initial premises. It deals
with the development and evolution of shared ideational concepts (notions, values) that
define what we accept as knowledge (facts), important symbols (why we honor the
American flag), methods of expression (language), and rules. Constructivism addresses the
social processes that generate shared norms and rules. It seeks to explain how state behaviors
converge to produce international norms and institutions.30 In Wendt’s cogent phrase,
“anarchy is what states make of it,” not what it makes states do.31 Realism and liberalism
make important assumptions about this process rather than seeking to dissect and describe
it. Constructivism insists that we need to examine the process carefully.

For constructivists, law is seen as legitimate not because it flows from some perceived
authority but because the actors have internalized the values as legitimate. Legitimate norms
are mutually constructed as common understanding evolves. One recent commentary
argues that “law is persuasive when it is viewed as legitimate, largely in terms of internal
process values, and when, as a result of the existence of basic social understandings, it can
call upon reasoned argument . . . to justify its processes and its broad substantive ends,
thereby creating shared rhetorical knowledge.”32 Interactions over time help develop the
sense of legitimacy. In this process, nonstate actors, NGOs, corporations, informal
intergovernmental expert networks, and many other groups that share transnational
transaction links are important elements—other than states—that are actively engaged in
creating shared understandings (knowledge) and promoting learning among states.
Slaughter argues that important interactions occur horizontally as well as vertically.
Horizontal networks embrace government officials of similar functions across states.
Horizontal networks “bring together regulators, judges or legislators to exchange
information and to collect and distill best practices.”33 The meetings of EU central bankers
and others with respect to the continuing financial problems of Greece provide a good
example. Vertical networks involve close ties between national officials and their
supranational counterparts in various IGOs. Vertical networks can operate as enforcement
mechanisms or as harmonization networks.34 In both cases, the interactions would help
build and reinforce the intersubjective consensus (agreement among participants) necessary
for generating and maintaining international legal norms.

As a very young approach, constructivism has proven better at explaining “what is,” and
how it evolved, than at exploring the mechanisms of change. It does, however, provide an
interesting approach to investigating the validity of norms apart from traditional theories
that rely upon assumptions of hierarchy and external enforcement.

Vital Interests and Law: High Politics

In fairness to critics, when the vital interests of states appear to be at stake, law may play a
secondary role. Few would argue with former Secretary of State Dean Acheson when,
analyzing the role of law in the Cuban Missile Crisis, he said, “The survival of states is not a
matter of law.”35 Acheson is correct. In a severe crisis, with vital interests at stake, decision
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makers probably will not look to international law to provide a solution. The question is,
however, how often do states and governments face situations that threaten their survival?
Moreover, in analyzing accounts of the Cuban Missile Crisis, arguably a confrontation
where potentially survival was at stake, one finds that a concern for the law runs throughout
the deliberations.36 During the crisis and in its aftermath, the Kennedy administration
spent a great deal of time in justifying the U.S. response as an initiative that reflected a legal
right.37 We should not take the fact that law may play a subsidiary role in acute crises as a
criticism that diminishes its role otherwise. True, law may not provide an absolute guide to
resolving these crises, but those who make these assertions seem to imply that every
international transaction, whether crisis driven or not, involves a complex deliberation over
whether to obey or disobey particular rules. This quite simply does not reflect the reality of
real-world decision making. In this respect, realists make quite unrealistic assertions.
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WHY DO STATES OBEY INTERNATIONAL LAW?

Though the international system lacks impartial third-party mechanisms to enforce
international law, international lawyers routinely assert that states comply with most
international law most of the time. We would expect international lawyers to defend their
discipline, but consider as well the statement of Hans Morgenthau, a central figure in the
revival of political realism after World War II:

It is also worth mentioning, in view of a widespread misconception in this respect, that
during the four hundred years of its existence international law has in most instances
been scrupulously observed. . . . [T]o deny that international law exists at all as a system
of binding legal rules flies in the face of all the evidence.38

Still, any discussion of ensuring compliance must deal directly with the issue of power. We
should note that while Professor Morgenthau believed that states generally obey
international law, he also observed that the structure of the international legal system
“makes it easy for the strong both to violate the law and to enforce it, and consequently
puts the rights of the weak in jeopardy.”39 Indeed, although many realists may have an
incomplete picture of contemporary international politics, the fear expressed by Professor
Morgenthau that the structure of the legal system provides little in the way of deterrence or
restraint if a powerful state chooses to ignore the rules always lurks in the background of
discussions concerning compliance and enforcement.

From our earlier analysis and extended comments to follow, the reader should
understand that acknowledging the lack of a potent central enforcement agent to curb the
activities of the powerful does not mean, therefore, that powerful states constantly ignore
international obligations with no expectations of adverse results. Granted, the lack of
central institutions suggests the possibility that powerful states could, but the question still
becomes, How often do they take advantage of the possibility? Critics can cite spectacular
failures as evidence of noncompliance. Singular failures prove nothing. Perfect compliance
suggests the triviality of a standard. Compliance and obedience rest upon a much more
complex set of factors than a simple fear of punishment. As we argued earlier, clearly, the
fear of punishment does not necessarily deter powerful individuals and organizations from
noncompliance or outright defiance of the law within domestic societies. Public employee
labor unions still go on strike. Corporate officials still engage in fraud and insider trading.
Drug dealers at all levels still sell drugs and kill each other.

The question remains, if the system has no effective third-party authority to force states
to utilize judicial means or to enforce decisions, and if no hierarchy of courts with
compulsory jurisdiction exists under which a dispute between states can move by appeal
from lower to higher levels and/or awards made by existing courts and tribunals, why do
states obey international law? How do states enforce international law? The following
sections deal with issues of compliance and enforcement at the international level.

39



Motivation for Obedience

Much of the discussion regarding this question has centered on the unproved assumption
that the only real motivation for obedience to the law flows from the fear of physical
sanction by a superior (Thomas Hobbes, John Austin).40 Critics have a simple argument:
Because no such superior exists in the international sphere, except for the use of UN forces
or direct unilateral intervention by one of the great powers, nations have no reason to obey
the law. Assuredly, fear of “punishment” may on occasion play a part in bringing about a
willingness, expressed by word or deed, to abide by the rule of law, but other and more
important causative factors appear to play a part. To understand this, we again need to
engage our imagination.

Desire for Order and Predictability

We should be very careful about making comparisons between those factors motivating
individuals and those motivating aggregate or collective entities like states. However, a
fundamental factor in the development of law flows from the simple fact that, given a
choice, most individuals will prefer order and predictability. Brierly summarizes the matter
very well:

The ultimate explanation of the binding force of all law is that man, whether he is a
single individual or whether he is associated with other men in a state, is constrained, in
so far as he is a reasonable being, to believe that order and not chaos is the governing
principle of the world in which he has to live.41

Maintaining normal relations with other countries depends upon the predictable behavior
of others. The observance of the known rules of international law thus becomes a
requirement for states.

The desire to observe the law can be discerned in the standing instructions issued to
government personnel who, because of their role or mission, may have occasion to deal
with situations that could produce serious international incidents. Standing instructions try
to anticipate potential problems and give specific procedures for dealing with them
according to international law.42 Coast Guard officers, embassy staff, and many times local
police (particularly in Washington, DC, and New York City, which host very large
diplomatic communities) need guidance. To give a real example, how should local police
have handled the case of the Consul General from a very important trading partner who,
while on the way home from a private party in Atlanta where he had overindulged,
wrapped his car around a power pole on a main thoroughfare in front of a dozen witnesses?
For individuals dealing with situations that could have international implications, the time,
care, and effort invested to ensure they understand the elements of the relevant law in these
cases are proof that governments take the obligations seriously and do try to interpolate
them into everyday interactions.
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Consent and Obedience

Many writers believe that because states make the law through their formal consent, they
necessarily feel obligated to honor the rules in order to achieve specific common aims.
States make the law, which also means that such law is more likely to reflect common
interests. In the well-known Lotus case, the Permanent Court of International Justice
stated:

International law governs relations between independent states. The rules of law binding
upon states emanate from their own free will as expressed in conventions or by usages
generally accepted as expressing principles of law and established in order to regulate the
relations between co-existing independent communities or with a view to achievement of
common aims.43

But the traditional reliance on consent alone does not adequately explain the way states act
in relation to the law. Moreover, asserting that consent alone binds states begs the question
because then we must ask these questions: Where does the rule setting consent as the
binding factor derive from, and what makes it binding?44
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EXTRALEGAL FACTORS THAT PROMOTE
COMPLIANCE

Enlightened Self-Interest: The Interdependence of Policies

A number of interrelated extralegal factors help explain why states obey the law. Some of
these also play a role in well-ordered domestic legal systems, but as subsidiary
considerations. Much of the law embodies identical or complementary interests—meaning
that self-interest plays a great role as a motivating force rather than as a divisive element.
Fundamentally, all of these extralegal factors flow from the interdependent nature of
policymaking in the contemporary world. Interdependence in the political sense arises because,
while problems may appear as discrete events, they must be solved within the framework of
priorities that define the importance of the problem in relation to other interests. The
maintenance of relatively stable patterns of rules characterized as a legal order depends upon
relevant decision makers utilizing operational maxims that reflect important shared values
among the members of the order. Andrew Hurrell provides a useful perspective:

Being a political system, states will seek to interpret obligations to their own advantage.
But being a legal system that is built on the consent of other parties, they will be
constrained by the necessity of justifying their actions in legal terms.45

We should remember that the key players in most disputes between states are not judges
(although lawyers may be involved), but political officials who have quite different modes
of search and discovery regarding applicable rules. Because many courses of action will
affect others as well as the decision makers’ own state, political advisers must take into
account the attitudes of allies, adversaries, and onlookers about what constitutes permissible
conduct within the parameters of a specific incident. Will a particular course of action
incur approval, acquiescence, or resistance from other states? And which states will utilize
the foregoing judgments in what manner? How will a particular decision affect future
relations with other states? Law may not determine the answers to all of these questions, but
it will be a factor in evaluating responses.

Credibility and Reputation

International relations textbooks tend to ignore credibility and reputation except as factors
when the use of force comes into play. Nonetheless, these are important considerations in
the everyday interaction between governments. Consider credibility and reputation as the
“credit rating” that states earn through their dealings with other states. Having the
reputation of keeping one’s word and dealing within the law can facilitate good relations
and aid in achieving goals that require the cooperation of others. A reputation for
principled behavior and for being dependable and reliable is an asset not to be undervalued.
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Conversely, having the reputation of not honoring one’s bargains or playing by the rules
can seriously inhibit the pursuit of goals, no matter how powerful you may be.

Law Habit

We should not dismiss or discount habit as a motivating factor in the observance of law.
Routine observance of the rules promotes a “habit of law”—a simple acceptance of the law
as a factor in everyday decision making. At the individual level, as we grow up, we acquire
certain attitudes and beliefs as part of the socialization process. As individuals, most of us
routinely obey most of the law most of the time without consciously thinking about it. The
same holds true for decision makers. As we noted earlier, even in the discussion about how
to deal with the Cuban Missile Crisis, when the survival of the United States might have
been at stake, the participants could not stray very far from questions of law. Outside of
crisis situations, the complementarities of law and interest make this habit relatively easy to
sustain. Professor Harold Koh furnishes an interesting explanation of how the law habit
may evolve based on the necessity of dealing with the international political environment:46

In tracing the move from the external to the internal, from one-time grudging
compliance with an external norm to habitual internalized obedience, the key factor is
repeated participation in the international legal process. That participation helps to
reconstitute national interests, to establish the identity of actors and to develop the
norms that become part of the fabric of emerging international society.

Reciprocity

In his classic and influential treatise, Emmerich de Vattel stated a proposition that he
described as the “Golden Rule of Sovereigns”: One cannot complain when he is treated as
he treats others.47 Any government contemplating a violation of a rule of law must consider
the reactions of other states. Considering again the extent to which the law reflects
common and complementary interests, the converse of Vattel’s proposition holds as well: A
government’s observance of an obligation stands as the condition that guarantees the
observance of other governments, and vice versa. When Vattel wrote (in 1758), states,
particularly great powers, had few relationships—beyond those connected with diplomacy
—where reciprocity played a vital role. His Golden Rule stands as a piece of prudent
political advice to his contemporaries, but serves as a warning of consequences, not a
fundamental legal principle. Vattel counseled self-interested restraint, if not an enlightened
self-interest.

In the contemporary world, increasing interdependence has broadened the areas where
reciprocity has a real impact as a pragmatic calculation. In one form, reciprocity yields a
practical nonlegal explanation based on self-interest as to why states observe treaties. A
treaty is no more than a set of conditional promises: To get the benefits promised by the
other party, governments must give the benefits they have promised. In this case, the
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presumption is that, having consented to the treaty in the first place, the state has a
compelling self-interest in seeing the provisions executed.

Reciprocity has other uses as well. National legislators may attempt to create or affect
international relationships by passing reciprocity legislation. Hence, the Congress of the
United States might enact a statute that would permit individuals from a foreign country to
exercise certain rights within the United States only if the foreign state extends the same
rights and privileges to American citizens within its borders. For example, the right of
citizens from State X to own certain mineral resources within the United States would
depend upon State X, in reciprocal legislation, according that same opportunity to U.S.
citizens to own resources in, or controlled by, State X. In a simple example, U.S. citizens
travelling to Chile must obtain a visa which costs exactly the same as the U.S. charges for a
visa for citizens of Chile who wish to visit the United States.

The clearest and most common illustration of how reciprocity works comes from the law
regulating diplomatic relations. Every receiving state most likely has diplomats of its own in
other countries. Observing and enforcing the rules of protocol and immunity for resident
diplomats are primary conditions of having other states treat your diplomats in the same
manner. This presupposes, of course, that a state cares about the well-being of its diplomats
abroad and about its reputation in general. Belarus, Libya, Iran, and China (during the
Cultural Revolution) have all engaged in activities that fundamentally violated the rules
protecting diplomats from abuse. While concern for maintaining the general principle of
immunity—and for nationals traveling or resident in these countries—precluded retaliation
against the diplomats or embassies of the offenders (note the interdependence of interests
here and the importance other states placed upon maintaining the principle), these states
did not escape unpunished. We return to this issue in Chapter 14.

Methods of Ensuring Compliance: How Do States Enforce International Law?

Any discussion about enforcing compliance with international law must include two rather
distinct concepts: violation of the rules of law themselves and failure to carry out arbitral
awards or judicial decisions. We address the issue of arbitral and judicial awards later. Here
we focus primarily on enforcing compliance with the law itself. To understand the role of
enforcement, we must consider what outcomes enforcement should produce. As discussed
earlier, this is not a simple matter. While mentioning enforcement inevitably conjures up
the “punishment” aspect of the criminal law, what a state may wish in a particular
circumstance is merely assurances of future compliance and action to repair any damage
caused by nonperformance rather than any type of punitive action “to teach a lesson.” Of
course, situations do occur where punishment does constitute the sole or primary purpose,
but the question we all need to keep in mind is, How often, and in what circumstances, do
states seek punishment as the primary goal in trying to repair a breach of obligation?

For the most part, enforcement at the international level depends upon the party alleging
violation taking the first step to deal with noncompliance. Every state must guard its own
interests. The primary mode of securing compliance in the face of a breach is self-help. At
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base, every state sits as ultimate judge in its own case, that is, as the entity that can make
decisions about a settlement, unless the parties can agree to submit the dispute to some
form of third-party settlement: arbitration, a relevant court, a regional organization, or the
UN Security Council. Because inequalities of power and interdependence of policy interests
may come into play, this process can be very difficult. Circumstances of the moment may
dictate both the method sought to redress an act of noncompliance and the nature of the
remedy the aggrieved party elects.

Politics may come into play because settlements may reflect a desire for continued good
relations rather than a strict demand for reparations to “repair the breach.” Moreover, many
of the procedures for resolving disputes over legal questions serve as methods for resolving
disputes that may have nothing to do with legal questions. Not every dispute between states
involves a breach of the law, nor does the law necessarily provide a method or remedy for
resolving all disputes. To reiterate an earlier point, the same holds true (but to a lesser extent)
in domestic legal systems. Disputes between individuals, and between states, may raise
certain issues that lie outside of the area where the law provides a solution. In the absence of
restrictive homeowner covenants defining acceptable color schemes, painting your house
purple with orange polka dots and chartreuse trim may cause infinite hassles with neighbors
who do not share your taste, but neighbors may find the law of little use in trying to force
you to repaint using a less flamboyant set of colors.

In considering the consequences of noncompliance, one should keep in mind that
violation of the rules of law by a given state—even if no sanction is attempted—does not
render the rule invalid. We make this point explicitly because critics often seem to imply
that the fact that states violate any rule in any circumstance proves the invalidity of that
rule as law. The same conclusion about the validity of a rule of international law holds true,
of course, in the sphere of domestic (municipal) legal systems. Violations of, say, a federal
law, a Minnesota or Georgia statute, or a city ordinance do not vitiate, set aside, or nullify
the rule in question. Indeed, as just mentioned, perfect compliance would suggest the
irrelevance or triviality of a particular rule.

The Supreme Court of Hong Kong stated this principle clearly in the arbitration
concerning the S.S. Prometheus when it held that

[t]he resistance of a nation to a law to which it has agreed does not derogate from the
authority of the law because that resistance cannot, perhaps, be overcome. Such
resistance merely makes the resisting nation a breaker of the law to which it has given its
adherence, but it leaves the law, to the establishment of which the resisting nation was a
party, still subsisting. Could it be successfully contended that because any given person
or body of persons possessed for the time being to resist an established municipal law
such law had no existence? The answer to such a contention would be that the law still
existed, though it might not for the time being be possible to enforce obedience to it.48

(Emphasis added)
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EARLY DEVELOPMENT OF INTERNATIONAL LAW

International law, as we know it today, primarily developed from the ideas and practices of
Western civilization.1 Its existence in modern form covers only the past 500 years or so, but
its roots extend into the distant past. Some have attempted to link the modern law with the
customs and usages of pre-Greek civilizations, but our present law cannot claim such an
impressive genealogy. We can, however, find evidence in contemporary law of rules and
procedures that parallel those in the earliest documents describing relations between states.
For instance, a treaty concluded in the very dawn of recorded history—about 2100 b.c.—
between the rulers of two communities in Mesopotamia, Lagash and Umma, provided for
the settlement of a boundary dispute through arbitration and involved the taking of solemn
oaths for observance of the agreement. Any examination of Hebrew, Assyrian, Babylonian,
Hindu, and early Chinese records in the fields of warfare and diplomacy reveals many
customs and usages corresponding to the practice of modern states.2 Do not assume,
however, that we can trace the modern law directly to those early civilizations. The world of
antiquity lacked the modern concept of a community or society of nations. The interests of
each unit were local and parochial, not “international.”

Greek Contributions

Greek civilization, great though its achievements were in many other spheres, did not
directly contribute to the development of modern international law.3 We have deliberately
used the word directly. As with other civilizations, the Greeks developed practices that
parallel modern international law. The Greeks shared common bonds of race, culture,
language, and religion as well as a distinct feeling of enmity toward all non-Greeks (the
“barbarians”). On the other hand, we find the well-known passion of the Greeks for local
independence. The central issues in the debate over Greek contributions revolve around a
perception of whether the Greeks shared a common conception of mutual state relations
under a common rule of law. Considerable evidence exists to support the contention that,
among the Greek city-states of the pre-Alexander the Great era (338 b.c.), a customary law
governing interactions did exist based upon mutual respect and common cultural heritage.4

The Greeks intuitively understood within the Hellenic community, international justice
meant that there were commonly shared expectations of behavior, understood and
respected even though they were not the subject of diplomatic adjustment or codification
in a treaty.5 Post Alexander, it is difficult to speak of a state system in the eastern
Mediterranean governed by any commonalities.

Roman Contributions

Ancient Rome contributed immensely to the development of Western law as well as to the
subsequent evolution of modern international law. Ironically, the Greeks may have failed to
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establish a community based upon common practice, but Greek ideas played a central role
in the development of the Roman legal system. Roman legal writers defined two kinds of
law: jus civile, the laws that each country created for itself, and jus gentium, a body of law
established among all men by reason, based on ideas or ideals of justice, and observed by all
countries. As Rome expanded from a city-state in central Italy to a far-flung multiethnic
empire, the jus civile that had applied to Rome proper became inadequate for the problems
generated by the broader context. The jus gentium, originally considered as the law that
governed the relationship between foreigners and Roman citizens, supplanted the old
Roman jus civile.

The idea of natural law (jus naturale), generally attributed in origination to the Greek
Stoic philosophers, that underlay the jus gentium was considered to embody the common
principles on which the laws of civilized societies ought to be constructed.6 These
principles, derived from the nature of humanity and the world, stood independent from
any human action, and as universally and eternally valid. Of course, the interesting
questions here stem from identifying the process or methods through which one may
ascertain these principles and rules with certainty. The technical philosophical differences
among the schools of thought that developed to explore these problems need not concern
us here. The importance comes from the emphasis on reason, rationality, and universality.
These left an indelible print on how we think about international law. In the contemporary
era, we find the reemergence of a form of natural law theorizing in association with the
development of various human rights regimes.7
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FROM MEDIEVAL TO EARLY MODERN EUROPE

The fall of the Roman Empire and its administrative structures resulted in a period of
political fragmentation and instability. Even so, contrary to a widespread belief, the
medieval period did contain some of the seeds of a future international law. Legal thinkers
of the Middle Ages preserved and developed the ideas associated with jus gentium,
increasingly emphasizing the existence of a universal law applicable to all states. On the
other hand, the medieval period lacked the conditions under which a system akin to
modern international law could evolve. The word Germany did not describe a state, but a
geographic area that alone encompassed more than 300 political units with some claim to
independent status. Most of these units seldom exerted influence beyond their immediate
localities.8 Relationships were based primarily upon landholding (grants) and other
personal ties such as family and marriage. The holdings of King Henry II of England
(1133–1189) illustrate the complexity of the medieval political landscape. Through his
father and mother, Henry inherited Maine, Anjou, Normandy, and other land in western
France. Marriage added Aquitaine and Gascony. These landholdings made him a vassal,
although a very powerful one, to the King of France.9 This relationship would later
produce the motivating justifications for the Hundred Years’ War (1337–1453, the House
of Valois versus the House of Plantagenet).10 In this political milieu, the ideas associated
with sovereignty and the role of the modern state that form the building blocks of modern
law have no referents.

The view of Roman rule as a unified, civilizing influence played a central role in
European politics until the Treaty of Westphalia. We find two competing entities striving
to claim the mantle of leadership presumably conferred on the heir(s) to Roman rule. First
and foremost, the Catholic Church furnished an integrating factor. The existence of a
single religion with its increasingly centralized administrative structure and the evolution of
a common law (canon or ecclesiastical law) applicable to members—irrespective of race,
nationality, or location—provided a semblance of unity. Often church and state were
intertwined, with church officials holding important government offices. Ecclesiastical law,
as it developed during the medieval period, influenced many areas regarded today as lying
within the sphere of international law: the conclusion of treaties and their observance,
authority over territory, the right of conquest with the sanction of the Church (“just war”),
papal activity in arbitration and the general emphasis in canon law on arbitration as a
desirable method for settling disputes, and, above all, regulations concerning many facets of
warfare. Few chapters in Western intellectual history are more fascinating than the repeated
attempts by the Church to eliminate private war and to mitigate the evils of legitimate
international conflict.11 In addition, as trade developed, so did the need for rules to manage
business and maritime activity.

The Treaty of Tordesillas (1493–1494)
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The Treaty of Tordesillas (Spain–Portugal, 1493–1494) illustrates the role of the pope in
secular affairs in this era. The late 1400s had witnessed a great expansion in European
exploration. States had many motives, but perhaps the most pressing concerned trade with
the East—India and China. To make trade more efficient and profitable, Portugal
attempted to find a direct water route to India and China and thus bypass Arab merchants
who controlled the land routes to Asia. After Columbus discovered the “New World” in
1492, a competition arose between Spain and Portugal concerning claims to territory in the
newfound region. This marked a very different type of issue because heretofore acquisition
of land outside of Europe had not played a great role in the competition between European
states. The possibility that the New World had vast resources (particularly of gold and
silver) led to a bitter competition between Spain and Portugal.

The two states had negotiated a treaty (in 1493) to divide any new discoveries. In 1493,
Pope Alexander VI acted to clear up any confusion that may have arisen over territorial
claims. He issued a decree that established an imaginary line running north and south
through the mid-Atlantic, 100 leagues (300 nautical miles) from the Cape Verde Islands.
Spain would have possession of any unclaimed territories to the west of the line, and
Portugal would have possession of any unclaimed territory to the east of the line. After
further exploration, the Portuguese grew dissatisfied with the agreement when they realized
how much more land Spain had received. In June 1494, the two states renegotiated the
dividing line, and the agreement was officially ratified during a meeting in the Spanish
town of Tordesillas. The Treaty of Tordesillas reestablished the line 370 leagues (1,110
nautical miles) west of the Cape Verde Islands. This explains why Portuguese is the
national language of Brazil. Note that the agreement did not include any other states.

The Holy Roman Emperor emerged as the second claimant to the heritage of Rome.
Presumably established on Christmas Day in a.d. 800 with the crowning of Charlemagne as
Imperator Augustus (emperor) by the pope, the empire’s territorial boundaries varied over its
history. At its peak, it encompassed Germany, including Austria, Switzerland, northern
Italy, and holdings associated with Burgundy (eastern France). Although the title implied
unity, it primarily consisted of hundreds of smaller subunits, principalities, duchies,
counties, free imperial cities, as well as various other domains. Despite the name, the Holy
Roman Empire did not include Rome within its borders.12 Strong emperors played a
leading role in European politics, but the emperor did not have absolute authority over the
component units. As a result, the empire never attained any great degree of unity—when
the emperor was in Germany, his Italian subjects rebelled; when he was in Italy, his
German subjects rebelled. Relations between the pope and ambitious emperors were often
fractious as well. At times the emperor had sufficient power to dethrone and install popes.
The Reformation (sixteenth century) further weakened the authority of the emperor within
his German dominions. The issues generated by the schism(s) eventually led to the Thirty
Years’ War (1618–1648), which culminated with the Treaty of Westphalia (1648).
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WRITERS AND IDEAS

Before continuing with the historical narrative, we will briefly summarize a few of the more
prominent writers who contributed to the early development of international law. Space
limitations prevent the inclusion of many authors famous in the history of international
law, such as Pierino Belli and Balthazar Ayala on the laws of war; Richard Zouche and
Samuel Rachel on positive law; and Christian Wolff, the great teacher of Vattel, and Georg
von Martens on the natural rights of states and on certain aspects of positive law.13 These
writers represent the concerns of their age. Not surprisingly, the bulk of their work focused
upon war.

Until the beginning of the eighteenth century, much of the writing about law built upon
natural law foundations. As we noted earlier in this chapter, the Catholic Church played a
central part in this endeavor. Many of the more prominent contributors were clerics.
Perhaps the best known and most influential arguments were produced by Thomas
Aquinas. For Aquinas, natural law formed an aspect of divine providence that produced the
plan that orders all creation. Natural law constituted the basic principles of practical
rationality. By extension, the precepts of the natural law are universally binding by nature.
All human beings possess a basic knowledge of the principles of the natural law. Aquinas
argues that the fundamental principle of the natural law is that good is to be done and evil
avoided. Unfortunately, he does not identify a set of axioms through which we might
identify norms (acts) that fall within these general parameters. He does suggest that context,
motives, and ends would provide guides.14

Francisco de Vitoria (1480–1546) Vitoria was a well-known Dominican friar and
professor of theology at the University of Salamanca in Spain. Scholars often characterize
Vitoria, along with Grotius (see later in text), as the founder of modern international law.15

He primarily focused on the question of what made a war a just one, but also examined the
bases of Spanish authority in the Americas, particularly with regard to relations between
Indians and Spaniards. In his writings, one should note his remarkable concern for the
rights of indigenous peoples and their fair treatment.

Francisco Suárez (1548–1617) Suárez,16 a Jesuit priest and professor of theology at the
University of Coïmbra in Spain, built on the legacy of Vitoria. In his Treatise on Laws and
God as Legislator (1612), he held that the jus gentium differed in kind from natural law
because it formed a body of law that applied between independent states rather than a law
common to all states. As such, the argument laid the foundation for the idea of consent as
the basis of a distinct set of rules voluntarily instituted by men.

An Important Note

The perspective of the next writer, Grotius, reflects a response to the impact of the Thirty
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Years’ War (1618–1648) on Europe (discussed later in this chapter). Grotius lived through
the events of the war. He died in 1645 just as negotiations began to end it. Earlier, Grotius
had also written an influential work challenging assumptions about the law as it evolved to
deal with issues concerning ships and the sea (Mare Liberum, 1609). These ideas had great
influence on the development of the modern law of the sea.

Huigh Cornets de Groot (Hugo Grotius, 1583–1645) Modern analysts accept de
Groot,17 better known as Hugo Grotius, as the father of international law.18 Because we
earlier referred to Vitoria as the founder of modern international law, we need to explain the
difference. The work of Grotius stands as the first extensive treatment of international law that
attempted to develop a systematic jurisprudence. In discussing the nature of the traditional jus
gentium, Grotius went to considerable lengths to explain that it represented, in his opinion,
law both human (i.e., not divine in origin) and volitional, a body of rules deliberately
created by human beings to serve human needs. Perhaps the best measure of his influence
over the next hundred years or so comes from Adam Smith, who noted in 1762: “Grotius
seems to have been the first who attempted to give the world anything like a regular system
of natural jurisprudence, and his treatise On the Laws of War and Peace, with all of its
imperfections, is perhaps at this day the most complete work on the subject.”19

In developing his thesis on the laws pertaining to warfare, Grotius leaned heavily on the
Scholastic writers, with frequent citations from the works of Vitoria. His approach proved
innovative in a number of ways. Virtually all forerunners of Grotius had limited their
learned discussions of war, both just and unjust, to the beginning of a conflict. Grotius
opened a vast new area for speculation and debate when he included in his work a detailed
discussion of the conduct of military operations and their legal consequences and
considerations. With insight, tolerance, and an eloquent use of examples borrowed from
the past, he urged moderation in warfare and discussed the status and fate of hostages, the
destruction of property, the problem of the defeated peoples’ religious beliefs, and a host of
other questions ignored or evaded by his predecessors. He did not believe that this
particular portion of the Law of War and Peace represented a collection of legally binding
principles. Rather, he saw his discussion of the conduct of hostilities as a form of personal
advice to statesmen and military commanders. His early readers and even his critics
regarded this section of the work as one of his most important contributions.

Another novel aspect associated with the concept of lawful or just war advanced by
Grotius involves the question of war as a punitive measure. Earlier writers had maintained
that only “superiors” were entitled to inflict punishment. Grotius, on the other hand,
believed that equals could also inflict penalties or sanctions. He regarded war as a punitive
action aimed against state crimes, analogous to the domestic punishment of crimes
committed by individuals.20 Sovereigns could thus lawfully exact punishment not only for
injuries sustained by them or their subjects but also against any person whatsoever if the
injurious acts constituted a violation of the law of nature or international law. This right of
punishment originated in the law of nature, according to Grotius. The modern reader will
find in the relevant pages of Grotius strong echoes of the demands voiced during World
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War II for the punishment of war criminals. In fact, Book II Chapter 21 contains a striking
passage to the effect that subjects made themselves responsible for crimes of their sovereign
if they consented to them or acted illegally under his persuasion or command. Thus,
Grotius would have denied that one could escape punishment for war crimes by pleading
the defense of “superior orders.”

After Grotius The distinction made by Grotius between a natural law of nations, as
developed by him, and the customary or voluntary law, expounded by Richard Zouche
(1590–1661), led to the rise of three separate schools of legal philosophy in the seventeenth
and eighteenth centuries: the naturalists, the positivists, and the Grotians. The naturalists,
led by Samuel Pufendorf, denied that any positive law of nations originated from custom or
treaties. They maintained, with Thomas Hobbes, that international law merely formed a
part of the law of nature. The positivists, in turn, opposed the followers of Pufendorf in
believing that a positive law of nations had its true origin in custom and treaties, hence in
the consent of states, that is, the actions of human beings. They argued that this law was far
more important than any natural law of nations. Some writers of this school went so far as
to deny the very existence of a law of nature. The leading positivist was the famous Dutch
jurist Cornelius van Bynkershoek (discussed later in this section). The Grotians held to a
middle position in the controversy, asserting that Grotius himself had drawn tenable
distinctions between natural and voluntary law. But many of his disciples differed from the
founder in insisting that both kinds of law were equally important. We should note in
passing that, since the seventeenth century, the trend has moved away from the naturalists
and strongly toward the position of the positivists.

The idea that an international society (a community of nations) exists with rules to
govern its conduct, however derived, flows from Grotius. Followers of the Grotian
tradition acknowledge the harsh realities sovereign states may face, while emphasizing the
common interests (interdependence) they share. Grotius attempted to develop a middle
way, wedding the idea of natural law to positivism-idealism and realism—what should be
to what is factual practice. The Grotian tradition underlies the general analytical approach
of the contemporary “English school” of analysis in international relations.21 Because the
processes associated with globalization and interdependence have had an impact, the
assumptions of the English school seem to have gained some currency.22

Samuel Pufendorf (1632–1694) Pufendorf was the world’s first professor of international
law. Scholars still disagree, in a surprisingly voluminous literature, about whether he
contributed much or little to the growth of the law beyond being the founder of the so-
called naturalist school of legal philosophy. Pufendorf implicitly believed in the existence of
a state of nature antedating the historical state and held that in this pre-political situation, a
law of nature was binding on all men. Only this law, rather than the consent of states,
could establish legally binding principles and hence had to be regarded as the sole source of
international law.
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Cornelius van Bynkershoek (1673–1743) Although he never wrote a comprehensive
treatise, Bynkershoek became the leading exponent of the positivist school. Most of
Bynkershoek’s contributions to the development of the law consisted in elaborating the
rules governing neutral rights and duties, blockade (closely related to neutrality), prize law,
and the subject of treaties in general.23 As with Grotius, who earlier had advanced the
doctrine of “freedom of the high seas,” Bynkershoek clearly argued the legal positions that
would permit the Dutch to enhance their shipping and trade with as little interference from
others as possible, even in wartime. His writings on the necessity of limiting the territorial
sea probably had great influence on the practice of states because of their wide circulation.

Christian Wolff (1679–1764) Better known as a philosopher, Wolff published a work in
1749 entitled Jus Gentium as the ninth and last part of a major study on natural law. He
promoted the concept of a world state (civitas gentium maxima) possessing considerable
authority over its component member units. Vattel (discussed next), while clearly
influenced by other ideas promoted by Wolff, specifically rejected this possibility.

Emmerich de Vattel (1714–1767) A leading proponent of the Grotian school of legal
philosophy, Vattel served in various diplomatic and policymaking roles during most of his
adult life. His major work, International Law: Or, Principles of Natural Law Applied to the
Conduct and Affairs of Nations and of Sovereigns (1758), designed as a practical manual for
statesmen, became the standard European reference work in international law and is still
cited on rare occasions even today.24 Perhaps his most enduring contribution was the
insistence that full sovereignty meant equality with respect to international law. Even
considering the vital contributions of Grotius, until modern times no single writer has
exercised as much direct and lasting influence on those conducting international affairs in
the legal sphere as did Vattel.25
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THE IMPACT OF WESTPHALIA (1648)

During the Reformation in the sixteenth and seventeenth centuries, the Catholic Church
gradually lost its direct influence in international affairs as Protestant entities emerged to
contest the authority of the pope and Holy Roman Emperor. Historians and political
scientists generally regard the Peace of Westphalia (actually the treaties of Münster and
Osnabrück, two cities in Westphalia), ending the long and bloody Thirty Years’ War, as the
transition point between the old hierarchical feudal order, based upon a network of
complex personal relationships, loyalties, and obligations, and the modern horizontal order
based upon the idea of independent, self-governing (sovereign) states that recognize no
superior political authority. Given its impact on both political and religious landscapes of
the time, one can understand the reaction of Pope Innocent X when he said, “The Peace
[of Westphalia] is null, void, invalid, unjust, damnable, reprobate, inane, empty of meaning
and effect for all time.”26

Textbooks and international relations literature routinely refer to the Westphalian state
system, but to understand the evolution of international law, we must understand what the
agreement at Westphalia did and did not do. One school of thought sees the immediate
emergence of an international “society” based upon reciprocal obligations. The treaties did
contain some language that established the twin ideas of sovereign independence and
equality (i.e., all states regardless of size or religious persuasion had the protection of the law
such as it was), some rudimentary requirements for the pacific settlement of disputes, and
the possibility of collective action against any state violating the treaty. In addition, the
collective grant of recognition to the Swiss Confederation and the United Provinces (the
Netherlands) as independent sovereign states and the rhetoric contained in some treaty
instruments do provide some idea of a nascent “club” with formal rules for admission. For
many, publicists aside, Westphalia marks the political beginning point of modern
international law because of the “deliberate enactment of common regulation by concerted
action.”27

This surely overplays the political reality of the prior 100 years as well as that of the next
150. While we take treaties ending major conflicts as convenient historical markers, they
usually merely register, in static form (i.e., as a snapshot rather than as a dynamic moving
picture), trends already well under way but perhaps not yet fully developed. When the
signatories signed off on Westphalia, they entered a totally uncharted realm. The treaties
certainly signaled the absolute end of the old hierarchical order but did not immediately
produce a system of authoritative rules to govern the new circumstances of “freedom.” It is
one thing to destroy the old; it is entirely a different enterprise to put something new in
place of the old that satisfies all. Westphalia did not produce a binding set of obligations to
govern future relations. These evolved slowly over the next two centuries.

We should emphasize that an idea of Europe as a collective set of states with a distinctive
common heritage of law and civilization had evolved—a rudimentary society existed,
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bound together by close common links among the great powers.28 Over the next 150 years,
while war continuously pitted European states against each other, the idea also grew that
Europe formed an organic society of states bound together by common ties of family
relationship, religion, and historical tradition that set Europe apart as “civilized.” While
fighting each other, the states also engaged in a competition for empire overseas. Wars
might occur in Europe, but presumably the connections (and the resolution) were more
significant than the sporadic outbreaks of violence. The questions revolve around the extent
to which this really generated internal European norms that states took as serious
obligations. In sum, Westphalia resolved some important questions, but the answers to
other questions here do not comfort. As Holsti aptly notes, “Westphalia produced a peace
and a type of order designed to guarantee that particular peace, but not peace in general.”29

To understand the evolution of international law, we must understand the gap between
the abstract ideas of the Enlightenment (eighteenth century)—embraced by many
monarchs as the fashion of the time—and the dedicated pursuit of self-interest by those
same monarchs. The gap between ideals and the pursuit of self-interest could not have been
wider. As a school of thought, political realism applies with few caveats to the latter part of
the seventeenth century and the whole of the eighteenth. In this era, “sharks and minnows”
was a real game with real consequences. Territorial expansion formed an integral part of the
state-building exercise. Sharks gobbled minnows with little fear of retribution, even though
the minnows may have had technical “equality.” Historians and political scientists analyze
this period as the era of “classical balance of power,” arguing that the great powers
acknowledged some important “rules of the game.” Yet these rules were rudimentary and
certainly not legal. We should understand that the economic and social linkages between
and among states (transaction links) that today often play into calculations of self-interest
did not exist, or did not exist to the point of forming important priorities in interstate
relations. States went to war because they had few options that would exert pressure on
other states other than war or the threat of war. The most that can be said here is that the
idea of a system of a European concert of powers floated around the salon circuit. Craig
and George note:30

Writers on politics often talked of it as a desirable thing, in the sense that if it could
really be brought into being, it might be able to develop the already recognized rules of
international behavior into a more effective code of law that would restrain international
violence and reduce the constant drain that war imposed upon state resources.

Law did not presume to govern the relationship between war and peace—it governed
relationships in war and in peace (see Chapter 19). International law said nothing about the
transition, the decision to go from peace to war. One set of obligations applied in peace,
and quite another in war.

In one sense, the foregoing may seem harsh. It measures the growth of international law
in exactly the terms we rejected in Chapter 1 as the appropriate standard—the ability to
restrain the resort to war. But note again that the lack of important transaction links
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between states—trade, for example—meant states lacked means other than war (or force
short of war) to influence other states. Remember, if we take Grotius as the starting point,
then we need to emphasize that law at any point in time reflects the requirements of society. At
this point, violence in the form of war was a perfectly acceptable way of resolving disputes.
Mercantilism as the dominant economic philosophy (self-sufficiency, or autarky, as a
political goal) reinforced narrow, self-interested policies of monarchs. In looking at Vattel
and others, we can see the evolution of certain housekeeping arrangements necessary for
transacting the business of state—the law associated with diplomatic intercourse (necessary
for “high” politics), admiralty law, the law merchant, and even the jus in bello. Here we
should point out the importance and relevance of Vattel’s Golden Rule of Sovereigns as a
maxim counseling political prudence and restraint.
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NINETEENTH CENTURY31

Understanding the evolution of international law during the nineteenth century requires
consideration of the major changes that occurred in the political, economic, and social
relations both within and among states.32 The end of the eighteenth century witnessed two
important “revolutions”—the French, which changed the way individuals thought about
the internal governance of states, and the “industrial,” which changed the material basis of
all politics, domestic and international. We can summarize the international political
climate during the nineteenth century in two sentences. For the first 40 years after the
Congress of Vienna (1814–1815), the great powers were afraid of themselves in the sense of
the potent challenges concerning internal governance produced by the French (and
American) examples. For the second 40 years, they were afraid of each other because of the
evolution (and costs) of military power produced by the Industrial Revolution. Both of
these generated trends that would have major implications for how international law
developed. The nineteenth century marks the true beginning of law that reflects contemporary
issues. Interestingly, the gap between publicists of the era and practice does not seem great.
Positivism, an emphasis on what states actually do (practice), became the primary doctrine
associated with developments in the nineteenth (and twentieth) centuries. Note that the
first part of the century does not seem to produce a great writer on international law. We
mention Henry Wheaton, in passing, because he emerged as the first American to write a
systematic treatise.

The French Revolution gave birth to the modern idea of the citizen who has rights and
duties, as opposed to a mere subject whose primary duty often was just paying taxes.
Throughout the period immediately following the Congress of Vienna (1814–1815) that
marked the end of the Napoleonic Wars, monarchs feared the rise of “republican”
sentiment—that is, the idea that “the governed” should have any say in how they were
governed. In many instances, the fear of republican revolution at home may have dulled the
enthusiasm for war abroad. Despite their best efforts, “nationalism” in the form of demands
for popular sovereignty grew apace. For entities like the multi-“national,” multiethnic
Austro-Hungarian Empire, the growing demands for self-determination by various groups
foreshadowed their ultimate demise and the important role nationalism would play in the
twentieth century in fueling the anticolonial revolution. Yet note that the absence of
nationalism permitted France, considered an essential player as a great power by other
members of the society, to reenter the community of nations as a full member quickly and
with only minor reparations. Contrast this with the treatment of Germany after World
War I (100 years later).33

One feature often emphasized as resulting from Vienna is the Concert of Europe, a series
of consultations among the great powers held sporadically throughout the nineteenth
century to deal with common problems. While the conferences mark some evolution in the
sphere of cooperation, there was nothing systematic about them, no permanent
organization associated with them, and no general abstract agreement concerning their
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purpose. In this sense, they flowed from the idea that having won the war through
cooperation, some form of continuing cooperation would be necessary to keep the peace.
This vague feeling had marked the aftermath of the treaties of both Westphalia (1648) and
Utrecht (1713), both of which had ended the equivalent of world wars, yet no substantive
basis for cooperation had emerged.

The difference after Vienna arose because revolution and “national liberation” continued
to pose a common threat to widely shared common ideas about the basis for stability and
balance. Despite the lack of formal arrangements other than a provision in the Quadruple
Alliance that called for periodic summit meetings, European states did hold 25 meetings
between 1830 and 1884. Until the Crimean War (1854–1856), war avoidance rather than
assertive pursuit of foreign policy goals formed the essence of great power practice.34 No
incidents in the interim provided clear and compelling lessons that would stimulate
influential elements of political and military elites to consider fundamental changes. The
concert did manage territorial change, and in general, managed to avert war or to keep wars
localized.

The Industrial Revolution provided the basis for economic growth within states and the
foundation for increasing contacts and trade between them. Manufacturing complexes
linked by railroads and telegraphs changed patterns of internal growth. Slowly, the ideas of
liberal trade theory (free trade is a good) replaced those of mercantilism. With expanding
international contacts came the necessity for evolving rules to deal with the new
circumstances and international organizations, such as the International
Telecommunications Union (ITU, founded in 1865), to help coordinate and deal with the
international implications of the new technologies and circumstances. In many respects, the
growing transaction links may explain the reluctance of states, in line with liberal trade
theory, to resort to force (war destroys important links). Certainly, when Kaiser Wilhelm
wrote an angry note to his prime minister demanding that Germany support his brother
monarch in Spain against the United States with regard to Cuba (1897), he probably did
not expect a quite reasoned reply detailing the important trade links and relationship that
such a course might damage or terminate.

The Crimean War (1854–1856) marks a transition in many ways. The rapid change in
the nature of armies made possible by social and political changes within states and
advances in military technology would radically change beliefs about the nature of warfare
and its potential as a tool of statecraft. Crimea stands as the last old-fashioned war (at least
in Europe). The Prussian–German military model of professional cadre expanded by
citizen-soldiers when necessary came to dominate military organizations shortly after. The
relatively short wars fought by Germany against Austria (1866) and France (1870–1871)
had raised expectations that war could be controlled.35 The International Committee of the
Red Cross (founded in 1863) and the two Hague Conferences (1899 and 1907)36 worked
to develop elaborate codes to make war more humane. The resort to war, and force short of
war, remained legal, meaning the results of war (such as conquest) had legal standing. We can
see an effort to rein in and regulate the use of force short of war in the 1907 Hague (II)
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Convention on the Limitation of Employment of Force for Recovery of Contract Debts.37
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INTERNATIONAL LAW AS “INTERNATIONAL”
BEFORE WORLD WAR I

A great irony infuses the development of international law during the nineteenth century.
On the one hand, it spread through the imperial activities of the European powers; on the
other, it became more parochial because it reflected European values and applied in full
only to those states admitted to the very exclusive club of “civilized” nations, determined of
course by the current members of the club. Publicists often referred to international law as
the “public law of Europe.” Many important questions turned on who belonged to the club
and who did not (see Table 2.1).

Consider, in this respect, the admission of Turkey into the company of “civilized”
nations as part of the settlement of the Crimean War in 1856, while China and Japan
remained outside the fold, subjected to unequal treaties and other indignities. Most areas in
Africa, the Middle East, and Asia became colonial possessions or dependencies that in turn
had no rights under international law because the members of the club refused to
acknowledge that these territories enjoyed any independent legal status (juridical
personality). How, and under what circumstances, such possessions might ever emerge from
their dependent status to become “states” would become one of the most important
questions in the twentieth century.

65



TWENTIETH CENTURY

World War I destroyed four empires—the German, the Austro-Hungarian, the Russian,
and the Turkish (Ottoman)—and accelerated trends that would eventually undermine the
surviving colonial empires. It also destroyed the general belief in moral and material
progress that had grown up with the advance of industrial societies during the latter part of
the nineteenth century. On the other hand, the demise of empires produced the first
significant expansion of the state system as former dependencies became independent states.
The world became much less Eurocentric with the emergence of the United States and
Japan as important powers. The devastation produced by World War I reinforced the idea
that states should seek peaceful settlement of disputes if possible. The League of Nations,
drawing on the legacy of the prewar Hague Conferences and the Concert of Europe,
attempted to build on what statesmen saw as a genuine sentiment to limit war. The League
did not outlaw the resort to war. Its procedures embodied the idea that through rational
discourse and fact-finding, reasonable persons can find solutions to disputes. The League
had no independent “enforcement” capability in the sense of enacting collective sanctions
or sending troops. In the end, the League would fail because its members lacked the will to
stand against persistent aggression. Still, the League did promote the idea that resort to
force ought to be seriously limited—that war as an instrument of unilateral policy no
longer had legitimacy.38 The Kellogg–Briand Treaty (1928) made aggressive war illegal for
those states that chose to ratify it, but contained no measures to punish states that
abrogated their treaty obligation.

TABLE 2.1

Europe, 1870

Austria–Hungary The Netherlands

Belgium Portugal

Denmark Russia

France Serbia

Germany Spain

Great Britain Sweden–Norway

Greece Switzerland

Italy Turkey

Montenegro
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Romania (1878–1879) and Bulgaria (1878–1886) were added before the end of the nineteenth century. Note
that this adjustment came at the expense of an ever more feeble Ottoman rule in Turkey.

While the League may eventually have failed in its primary purpose, under its auspices,
the Permanent Court of International Justice (PCIJ), the first true international court,
came into existence in 1921.39 After World War II, the PCIJ would become the
International Court of Justice (ICJ) within the UN system. From its inception, the League
had a concern with the rights of minorities in many of the small new states that emerged
from the breakup of empires. With the mandate system for the former colonial possessions
of the defeated states, there is a fledgling acknowledgment that these territories might one
day emerge as states. The League seriously tackled the labyrinth of disarmament and the
equally knotty problems of defining aggression. The interwar period also saw the birth of
many intergovernmental organizations (IGOs), such as the International Labor
Organization (ILO). This trend would accelerate in the aftermath of World War II. Legal
scholarship flourished, much of it focused on describing the proceedings of the many
international conferences aimed at dealing with common problems and with systematizing
and codifying international law.

The United Nations

World War II proved even more devastating than World War I. The design of the new
international organization, the United Nations, was evolutionary and conservative, drawing
upon the structure of the League to a surprising extent.40 It balanced Westphalian
assumptions of sovereignty with the open-ended obligations of collective security. The UN
Charter enshrined the state as the essential building block of postwar order by its emphasis
on the norm of absolute territorial integrity and through its provision that only sovereign
states qualified for membership. The principal duties and scope of authority related only to
conflicts between states. Other functions of the organization were designed to enhance the
qualities associated with statehood. In sum, the Charter legitimated the state as the
quintessential form of political organization necessary for participation in international
society.

At its heart, the design depended upon a plan to centralize the use of force in service of
maintaining order (collective security). Force would be used only as an authorized sanction
taken after appropriate collective deliberation.41 The model depended upon the collective
authority and power invested in the UN Security Council to dampen conflicts, while
limiting the rights of individual states to initiate the use of force except in the contingency
of self-defense. In theory, with collective procedures in place, the need for states to utilize
unilateral force as a measure of self-help would no longer exist. The wedding of
Westphalian assumptions to Wilsonian ideals of collective security produced a profoundly
conservative set of governing assumptions. The Charter design sought to provide
mechanisms to resist violent challenges to a status quo composed of well-defined, peace-
loving sovereign states. Such states would have internationally acknowledged governments
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and borders, and the governments would also be considered legitimate by constituent
populations. The world visualized by the Charter divided states into two categories: peace
lovers and aggressors.

The Cold War and Anticolonial Movement

The postwar world visualized in the Charter never materialized. The conflict that rapidly
emerged between the United States and the Union of Soviet Socialist Republics (USSR)
meant that the United Nations could not work as planned. More ironically, a second set of
unexpected problems, caused by the rising tide of nationalism in colonial areas, arose. The
Charter was constructed to deal with a particular kind of challenge—it (as well as the
customary law) rests upon a very specific conception of military conflict and its conduct.
The Charter presupposes that armed conflict will occur only between two territorial states
and will be conducted by regular army forces clearly identified through distinctive uniforms
and insignia.42 Over the past 50 years, incidents that fit this characterization have formed
the exception rather than the rule. The United Nations found itself in the position of
having to deal with demands for self-determination and/or independence from French,
Dutch, Portuguese, Belgian, and British colonies.

Regarding organizational concerns, struggles for independence from colonial regimes and
postcolonial rivalries dominated the scene. While claims of self-defense and domestic
jurisdiction did arise within the context of colonial wars for independence, these generally
were not the basis used by third parties to urge a solution. Practice with regard to these
early cases reflects, in nascent form, an aspirational corollary to Charter prohibitions geared
to support the goal of self-determination: A state may not assert a right of self-defense
against people seeking to free themselves from colonial domination, alien occupation, or
racist regimes. Resistance to legitimate movements for self-determination became an illicit
use of force. The dissolution of colonial empires in the 1960s and 1980s led to the second
significant expansion of the state system, producing, for the first time in history, a state system
that covered the globe.

Impact of Communist and New States on the Development of International
Law

National sovereignty formed the keystone of Soviet legal thought, with particular emphasis
on nonintervention. We should note that this meant nonintervention, of course, in the
affairs of the Soviet Union. This emphasis may strike observers as incongruous, in view of
the Soviet Union’s actual foreign policy practice that clearly evidenced a double standard,
but as a society claiming to have a revolutionary agenda promoting necessary reform,
presumably it and its friends had already been reformed. After World War II, Soviet writers
tended to emphasize a tripartite division in international law: One body of rules applied to
relations between “socialist” (Communist) states, another body of rules applied between
non-Communist (“bourgeois”) states, and a third group of principles and rules applied to
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relationships between socialist and bourgeois nations. The last of these groupings appeared
to rely heavily on the twin concepts of consent and absolute sovereignty.43

In the late 1950s, Professor G. I. Tunkin, head of the Department of International Law
at the Moscow State University and probably the foremost exponent of relevant Soviet legal
opinion, differed sharply with these earlier views of Soviet legal scholars who believed in the
concurrent existence of three sets of rules of international law. Tunkin furthermore
anticipated that peaceful coexistence between socialist and nonsocialist states would lead to
an effort to agree on certain specific rules of conduct for states (lawmaking treaties,
continued development of customary law, the UN General Assembly’s resolutions,
decisions of international judicial agencies, and so on). In connection with the foregoing,
Tunkin stressed the absolute acceptance of the existence of state sovereignty and
nonintervention.44

Contrary to popular belief, the Soviet Union routinely observed most of the rules of
customary international law as well as the nonpolitical (technical) agreements concluded
with other states and public international organizations. Russian acceptance and observance
of international law found their obvious basis in expediency dictated by the need for
coexistence with non-Communist states as well as by the obvious fact that selected interests
of Communist and non-Communist states did coincide. On the other hand, the USSR
utilized international law extensively and frequently to promote the political and ideological
aims of the Soviet state.

Propaganda campaigns in Third World nations as well as in Latin America centered
repeatedly on slogans based on ideas culled from the principles of international law,
primarily on component parts of sovereignty, such as self-determination, nonintervention,
and equality. With the disintegration of the USSR and the end of the Cold War, the
Russian Federation now seemingly has adopted a mainstream view of the role of
international law but one that still heavily emphasizes nonintervention and self-
determination.45

Chinese Concepts of Law46

Western conceptions of law never played a great part in traditional Chinese society.
Behavior depended more on example and individual moral behavior than on external
regimes of sanctions imposed for misdeeds.47 Moreover, during the nineteenth century,
China did not gain admission to the European club and suffered many indignities with
respect to unequal treatment. While not treated as a colony, China was forced to sign
treaties giving extraterritorial rights to European states. A French or British citizen who
committed a crime in China would thus be tried by a French or British court, not by a
Chinese one. This experience left a bitter legacy. Largely isolated from mainstream
international politics during a good part of the Cold War, the People’s Republic of China
(PRC) seemingly took a realpolitik view of international law, adhering to those rules and
principles that served their policies and interests, and ignoring those that did not. With its
decision to play a more central global role, particularly regarding trade and development
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issues, the PRC’s attitudes have evolved toward the mainstream, but the country retains
attitudes that clearly reflect its past experience. As a state that has an arsenal of nuclear
weapons, the PRC has supported nonproliferation efforts. On the obverse side, current
statements and practice indicate an adherence to the “hard shell” sovereignty concept.

According to Confucian philosophy, a well-ordered society is based upon relationships
that entail authority, respect, reciprocity, and loving responsibility. Translated to the
international stage, these produce the Five Principles of Peaceful Coexistence: mutual
respect for sovereignty and territorial integrity, mutual nonaggression, noninterference in
the internal affairs of others, equality and mutual benefit, and peaceful coexistence.48

Qualitative relationships between actors rather than strict rule application would thus
promote a more effective basis for global governance. Consequently, if harmonious
relationships between the respective actors were to form and shape the foundation of
international order, then subjects would more readily accept the rules, even if they
negatively affected their individual interests. The Chinese leadership originally enumerated
these principles in 1954 when the Communist government was trying to reach out to the
non-Communist countries of Asia.

The Chinese position on most disputes around the world is that they should be solved by
peaceful negotiations. The PRC has been extremely reluctant to approve any type of
intervention into the internal affairs of any state, no matter how compelling the rationale
may be. On the flip side, perhaps because of Tibet and the ongoing Taiwan issues, it has
also not jumped to recognize secessionist movements.49 Still, at the UN, China follows a
pragmatic course, often abstaining or refraining from voting on Security Council
resolutions that mandate sanctions or interventions to reverse invasions, end civil wars, or
stop terrorism. As a permanent Security Council member, its negative vote would
constitute a veto that would complicate relations with countries who favor intervention. By
not voting or casting an abstention, China has allowed several interventions to go ahead
without reversing its commitment to nonintervention.

Nonetheless, China has explicitly noted the evolution of new norms that purport to
expand the competence of the Security Council as well as what it regards as the
fundamental principles and purposes of the UN Charter. It has raised numerous questions
about how the practice of the Council can really meet the threshold to shape new
international customary law within the meaning of Article 38 of the Statute of the
International Court of Justice if such practice does not find acceptance by the majority of
member states (see Chapter 3). From the Chinese perspective, the development of
international norms that govern the use of force or other forms of coercion that conflict
with moral values such as peace, humanity, and accountability, undermines the very essence
and objective of a harmonious world order. Western analysts, in using a liberal or realist
frame of analysis, have traditionally interpreted China’s attitude toward noninterference as
being conflictual and obstructionist in its interpretations and application.50 Yet such
conclusions gloss over what may be in Chinese view a principled stand based upon its
history and experience. Misunderstanding affects the perspective of Western powers in the
Security Council, reflective of the distinctive epistemological frameworks and premises that

70



drive decisions.
In the Haiti intervention (2004), China made reservations concerning the value of the

incident as a precedent to authorize the use of force as a standard practice. Ever since the
Western-led intervention in Libya (2011), China has been steadfast in promoting peaceful
and political means in solving ongoing political and humanitarian crises. In particular, the
armed conflict in Syria has caused a deep rift between Western allies on one hand, and
China and Russia on the other. The issues for China turn on a simple proposition: The
divide between developing nations and the lesser developed cannot justify setting aside the
fundamental principles of noninterference for the benefit of the developed at the expense of
the lesser developed under the guise of world peace and stability. To support its beliefs,
China has increased its commitment to seek diplomatic solutions within the Middle
Eastern region with the different stakeholders, including the Assad government, the united
opposition, and the Arab League.51

The “New” States

Not unexpectedly, as those areas that were formerly colonial dependencies became
independent in some number, they attacked many of the principles and structures of what
they perceived as a law that still reflected Eurocentric interests. Some traditional doctrines
they adopted without hesitation—the ideas of sovereignty and nonintervention, for
example. Others, particularly those in the economic realm, they found perpetuated an
inequality they found unacceptable. One of the earliest manifestations of this was the
founding of the United Nations Conference on Trade and Development (UNCTAD) to
represent their viewpoints as the counterpart to the General Agreement on Tariffs and
Trade (GATT), to which most of the developed states belonged.52 A second impact came
with the demands to control their own natural resources and the subsequent nationalization
of mines and oil fields (Chapter 11). Still a third impact came in the extended negotiations
that produced the Third United Nations Treaty on the law of the sea (UNCLOS III) when
major rifts developed over issues—the width of the territorial sea, for example—that had
long histories in customary practice. Attempts by the United Nations Educational,
Scientific and Cultural Organization (UNESCO) to control news reporting and
information flow caused several states to suspend funding and the United States to
withdraw.53 Important questions concerned with the spread of globalization have
highlighted many issues, such as intellectual property rights, human rights, and access to
technology, that will comprise the grist for future debates.

In part, many of the issues identified with the “North–South” split have been less than
effectively advanced due to the great diversity of the “South.” After the anticolonial
revolution, these states found that often their everyday interests divided as much as, if not
more than, promoted a basis for unity. We should not find this surprising, given that most
members of the United Nations qualify as “South” based on their level of economic
development. In this respect, compare the economic position and potential of Chad with
that of Brazil. On the other hand, the bundle of issues associated with economic
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development and the South will play a continuing major role in the future development of
international law.

Islam and International Law

Dr. Muhammad Munir (International Islamic University, Islamabad) states that:

Islamic law [siyar] provides comprehensive rules regarding relations between an Islamic
state and non-Muslim states both during war and peace. It has an elaborate set of rules
concerning the resort to war (jus ad bellum), treaties, the conduct of war (jus in bello),
especially who should not be killed during the course of war, what objects should be
protected, rights of prisoners of war (POWs), termination of their captivity, and the
effects of war. Shari’ah also deals extensively with rebels and apostates with a set of
binding rules for guiding the Islamic state; of deal with the non-Muslim citizens of a
Muslim state, . . . how to deal with foreigners, especially businessmen from non-Muslim
nations who visit the Muslim entity for business or requested asylum or protection from
Muslim individuals or State; immunity of envoys; territorial jurisdiction, and a host of
other issues that are essential for conducting the affairs of a Muslim state in the
international arena.54

Like its traditional Western counterpart, Islam divides legal relationships into rules
governing times of peace and rules governing relationships during war.55 The law of war in
Islam forms a subset of all Islamic law (the Shari’ah), and as such must conform to the
principles of that encompassing law. Peacetime relationships are based upon human
brotherhood, protection of rights, a commitment to the rules of ethics and morality (the
“pillars of civilization”), justice, international cooperation, the sanctity of covenants, and
reciprocity.56 However, the roots of the law do not flow from mutual consent or
reciprocity. They are derived directly from the Qur’an and the Hadith.57 The Sunnah
(literally, a “well-trodden path”),58 derived from the Hadith, forms the equivalent of
customary law (precedents and or directives to which the faithful must conform as
submission to the authority that the Hadith possesses). The questions stem from asking, to
whom does the law apply? Writing about the relationship of Islamic law to modern
international law, Professor Majid Khadduri noted:

In contrast with the modern law of nations, which presupposes . . . states enjoying
sovereign rights and equality of status, the law of Islam recognizes no other nation than
its own. Similarly to the law of ancient Rome and the law of medieval Christendom, the
law of Islam was based on the theory of a universal state . . . one community, bound by
one law and governed ultimately by one ruler.59

Reflecting this perspective, Islam divides the world into the lands of the converted (dar
al-Islam) and everyone else (dar al-harab—people of the war). Some scholars have suggested
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a third category, dar al-àhd (or dar as-sulh)—the abode of covenant.60 Sheik al-Zuhili notes
that, while traditional, these categories have no textual support either in the Qur’an or in
the Hadith. Those in the abode of covenant comprise non-Muslims who reside in Islamic
territory but are permitted local self-governance so long as they willingly submit and pay
the requisite taxes. “The abode of war comprises countries which are outside the scope of
Islamic sovereignty and where the religion and political rules of Islam are not implemented;
its people are belligerents.”61 In the traditional law, those in the dar al-Islam had a legal
duty to bring all others into the fold (jihad equals the just war, bellum justum, of the West).
From a legal standpoint, it is a permanent state of war.62 In theory, war is justified only to
resist aggression against Muslims, to ward off injustice, to redress injury, or in self-defense.
Muslims should not utilize force for purposes of conversion. Al-Zuhili states: “Before the
declaration of either war or jihad, the enemy should be made to choose one of three
options: Islam as a token of peacefulness; reconciliation or a peace treaty with Muslims; or
finally war.”63

At the time he wrote (mid-1950s), Professor Khadduri noted that the Islamic states had
seemingly come to grips with the realities of dealing with, and within, the community of
nations. The newly emergent question has become the extent to which this may be so,
given the resurgence of fundamentalist movements in many states that view themselves as
continuing victims of injustice at the hands of others. We will deal with Islamic law further
in the chapters that cover treaties, diplomacy, and conduct in wartime (jus in bello).
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GLOBALIZATION AND GLOBAL GOVERNANCE

Popular commentary tends to identify globalization with the spread of an economic
interdependence based upon market principles as the basis for international exchanges of
goods and services. The underlying ideas here flow from the liberal tradition (John Locke,
Adam Smith, Immanuel Kant, John Stuart Mill, Richard Cobden). An implicit corollary
associated with that fundamental set of assumptions holds that globalization also promotes
the spread of democracy as the internal basis for governing states. A second corollary
postulates a gradual but progressive spread of liberal values, partially from the
interdependent benefits of economic exchange, but also because the shared values underpin
the growth of a global civil society as law and an interlocking web of institutions reduce the
scope for autonomous state action. Based upon these assumptions, some theorists have
argued that the evolution of economic interdependence and democracy has dampened the
tendency for states to resort to war.64

Simply explained, market principles rest upon an assumption of self-interested behavior
based upon a mutual economic advantage gained from the exchange of goods and services
free from regulation or other interference from outside the market. But the expansion in
international trade forms only one dimension of the globalization phenomenon. The term
reflects a broader set of trends in the contemporary international system. First, no one state
has the capability by itself to deal with problems such as terrorism, the traffic in narcotics,
or issues that involve environmental degradation that often reach across borders. The
dramatic rise in the numbers of intergovernmental organizations (IGOs) since World War
II attests to this trend. Second, the revolution in transportation, communication, and other
technologies has enabled individuals in like-minded groups to reach out and organize across
borders to form international nongovernmental organizations (INGOs/NGOs). This
revolution also has encouraged state officials other than employees of foreign ministries to
forge discussion links (policy networks) that focus on solutions to common problems such
as immigration, housing, development, and health issues. Note that, with the exception of
the Department of Interior, every cabinet department of the U.S. government has an
“international” section that maintains contacts with its counterparts in other countries.
Foreign policy is no longer the sole province of the Department of State or Foreign
Ministries in other states. Third, consider as well that these factors have also facilitated the
growth of an international commercial economy based upon market principles. Talking
about state-to-state interaction abstractly masks the multitude of ways in which
contemporary states interact, and the role of other important players on the contemporary
international stage.65

In this respect, please note the term “governance” in this section heading. The term does
not imply the evolution of an international government. “Governance” refers to a process
that involves coordinating these “horizontal” links between states, IGOs, NGOs,
companies, and various other transnational groups rather than the traditional hierarchical
(vertical) structures we tend to associate with “governing.” Globalization and the need for
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governance go hand in hand. Moreover, the interconnected nature of financial markets
evidenced by the recession that began in the United States in December of 2007 and then
spread across the globe over the next few months illustrates both the extent of globalization
(in the sense of how interconnected many issue areas have become), and the need for
“governance” in the sense of international cooperation to evolve rules to regulate activities
that may have transborder connections and consequences.

One facet of globalization clearly promotes increased integration as states have found
ways to forge cooperative ventures in areas of congruent or complementary interest.
Globalization has meant that the scope and relevant concerns of international law have
rapidly expanded.66 As states have acted on a perceived need to cooperate, the proliferation
of international organizations has meant a proliferation of important “housekeeping rules.”
This has resulted in states willingly giving up some traditional sovereign rights. By the same
token, the proliferation of international institutions and interest groups has made the
process of lawmaking much more complex. International institutions often have very
narrow mandates with respect to issues within their competence. For example, when the
International Maritime Organization (IMO, then IMCO) sought to prepare a treaty
dealing with the very important issues of oil spills at sea, it had to coordinate with 11
different agencies and organizations in addition to the states and interest groups involved.

Expansion of issue areas covered by law has meant greater complexity as well. Apart from
the sheer volume of international lawmaking efforts, contemporary international issues do
not necessarily fit neatly into single categories. The treaty on Trade-Related Aspects of
Intellectual Property Rights (TRIPs), for example, combines issues involving both
economic and human rights fields. This dichotomy can generate considerable tension in
any dispute because the fundamental principles associated with each issue area dictate
different results.67 The case of alleged libel cited at the beginning of Chapter 1 illustrates
the complexity of contemporary relations.

The emergence of NGOs in the contemporary system has had a great impact as well. A
recent commentary notes: “The exact number of NGOs is not known, but estimates range
from tens of thousands to more than one hundred thousand.”68 Not all NGOs play an
international role. As we shall discuss in the chapters on substantive law, NGOs play the
role of advocates and monitors. Their activities can play a pivotal role in placing an issue on
the international agenda, moving it forward, and then assessing compliance with any
solution producing. At the international level, NGOs increasingly work as advisors to
national governments, international agencies, and the UN. In the past, NGOs often
convened separate and autonomous meetings alongside UN conferences to critique UN
agendas, mobilize local organizations, and advocate for political, social, and economic
changes. Today NGOs are at the table, enriching intergovernmental discussions with
grassroots knowledge and subject matter expertise.69 Médecins Sans Frontieres (Doctors
Without Borders), the International Committee of the Red Cross, CARE, Human Rights
Watch, Greenpeace, the World Wildlife Fund, and Amnesty International are examples of
large-scale NGOs with extensive activities in a number of different countries.
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Given the diversity of organizations that make up the contemporary international
system, even with its expansion in terms of issue areas, public international law comprises
only one component of the “rules” and structures associated with the idea of governance.
Public international law provides the foundation for IGOs such as the United Nations, the
World Trade Organization (WTO), and the World Health Organization (WHO) through
their constitutive treaties, and it provides for the fundamental structure for international
action and contacts, but it does not presume to apply to all actors. Multinational
corporations, nonprofit organizations, social movements, academics, tourists, artists,
transborder ethnic and linguistic groups (e.g., the Kurds, the Basques)—to name a few—
are also part of the contemporary mix. Among others, John Locke made a division between
the proper realm of government activity and that of civil society where more informal rules
including those of comity and morality may regulate interactions. Contemporary theorists
have adopted the term global civil society to describe the complexity of contemporary
international relations.

Globalization and Its Discontents

As we noted earlier, one impact of globalization has been to promote integration. We see
this in Europe. Still, for many, the market system creates winners and losers. From a
macroeconomic perspective, over the past 50 years, the gap in terms of GNP between the
industrialized and the lesser developed has widened, not narrowed.70 While there have been
some spectacular gains by states like India and China, many others have faced stagnant
growth or recession.71 In some places, the global market may actually undermine state
building attempts. We see the problems in complaints about how little certain workers are
paid as companies seek to minimize labor costs. We also see the disintegrative effects in the
UN initiative to outlaw “blood diamonds.” In certain parts of Africa, rebel groups and
warlords have not wished to control the government; they want to gain and maintain
control over a resource coveted by international traders because they can support
themselves by selling the resource on the open market without the hassle of trying to
govern.

The point here is that the effects of globalization have been very uneven. Certainly,
many states have benefitted and have been drawn into an expanding web of interdependent
relationships. Many others, identified as part of the global South, exist on the periphery.
Challenges to the ideas that drive globalization come from many different sources, the most
obvious being “backlash movements” many times driven by a perception that biases in the
system have denied them a rightful share of benefits.72 This captures only part of the
problem. The processes associated with globalization have run up against some very “deep-
rooted sets of domestic social, political and economic structures and very distinctive
national traditions.”73 These often run counter to some of the important ideas, norms, and
practices associated with globalization. We see this in the mantra of radical Islamic groups
who reject what they perceive as hostile Western ideas that controvert their fundamental
beliefs about the appropriate structure of society, individual rights, and justice. But now we
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also see a backlash in many developed countries in response to the disappearance of jobs,
particularly in the manufacturing sector, because foreign industries can produce the
product at less cost.

Advocates of globalization often underplay the role of asymmetry and power in the
system. The questions here relate to the nature of progress and the extent to which states,
and particularly powerful states, may commit to reform in existing institutions that might
move them forward in terms of purpose. How deep does the idea of shared values and
purposes run? In many areas, we find an impressive number of agreements. Upon
inspection, numbers mean little because the agreements contain suggested guidelines rather
than hard requirements and firm goals, or they may contain weak or nonexistent sanctions
for noncompliance, or they may contain multiple loopholes and escape clauses. These
observations do not mean that little progress has occurred. They do reflect a perspective
that suggests further meaningful progress may be very difficult in certain areas.

In this respect, we should not overlook the demands on the global South for
liberalization by states and powerful private actors who in turn resist doing the same.74

Along these same lines, we should note the voices within developed states that warn against
policies that erode the ability to act autonomously (unilaterally). Building on this last point,
questions arise about the long-term sustainability of cooperative regimes as competition
increases over scarce resources such as food, fuel, and water. Finally, the same
communication, technology, and transportation advances that have promoted and
facilitated cooperation have also enabled state and nonstate actors antagonistic to the
current order to take actions across a wider sphere than possible even 20 years ago.
Terrorism has become a transnational phenomenon.

A Balance Sheet

As we approach each issue area, we need to assess progress, but the critical questions may
revolve around future progress. Globalization may have eroded sovereign prerogatives to
some extent in some areas, but states and particularly powerful states remain the primary
actors in the system. An imperative of cooperation has not totally replaced short-term
calculations of narrow self-interest. Given the complexity of the system, interdependence
could actually impede progress in that linkages between issue areas (e.g., trade and the
environment, national security and the environment) may require trade-offs in interests
that will prove unacceptable for many states. Questions remain as well about the ability of
current institutions to make adequate responses to future problems.
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Sources of the Law
 
 
 

he determination or location of the specific rule of international law that would
apply to a given dispute between two countries forms a common difficulty

experienced by students, lawyers and other practitioners, and judges. At the international
level, the lack of a unified legal code, constitution, central legislative authority, and judicial
structures with compulsory jurisdiction makes this a far more daunting excursion for
international seekers of the relevant law than for their domestic counterparts. In an ideal
world, we would have an international law code that would specify all existing rules (and
exceptions) and various national interpretations. The mode of search and discovery would
then move closely parallel to that of domestic lawyers and judges. Unfortunately, no such
code exists as yet, despite numerous private attempts, often of great value, to compile codes
for various subfields or on specific subjects, and despite the commendable efforts of the
International Law Commission of the United Nations.

How, then, can we determine with any certainty the rules of international law germane
to a given case? More to the point at this stage of our exploration of the subject, if no
unified legal code exists, where then should we go to look? Moreover, if we find a rule, how
will we know if it constitutes a legal rule rather than one of morality, good manners
(comity), or just convenient usage? Is there an authoritative guide that we might use to
locate international rules and principles? To give a short answer to all of the questions,
some general agreement on relevant sources appears to have been reached in drafting Article
38 of the Statute of the International Court of Justice (ICJ).1 Article 38(1) identifies three
major sources of international law and two subsidiary possibilities for determining relevant
rules of that law when the major sources offer little or incomplete guidance. The Article
directs the Court to apply the following:

International conventions (treaties), whether general or particular, establishing rules
expressly recognized by the contesting states
International custom, as evidence of a general practice accepted as law
The general principles of law recognized by civilized nations
Judicial decisions
The teachings of the most highly qualified publicists (writers; subject to the provisions of
Article 59).

Article 38(2) also states, “This provision shall not prejudice the power of the Court to
decide a case ex aequo et bono if the parties agree thereto.” Literally, ex aequo et bono means
what is right (just) and good. Legally it means in fairness and good conscience. The
requirement of prior state consent significantly limits the potential use of Article 38(2) by
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the Court. The Court has never decided a case solely on this principle although judges have
occasionally used the idea of “equity” in their reasoning when straightforward application
of existing principles would result in an obvious injustice (e.g., the North Sea Continental
Shelf Case).2

Some controversy does surround the provisions of Article 38 because critics argue that it
does not capture the dynamic evolution of international law and it reflects a European bias
regarding sources.3 For the moment, we will simply note the critics and their position.
Largely, the controversy has to do with the importance of “general principles of law” as a
source supplementing the two traditional “sources,” custom and treaties. In the following
discussion, we first examine the nature and characteristics of the sources included in Article
38 and then briefly look at and evaluate other possibilities suggested by the critics of Article
38.
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INTERNATIONAL TREATIES (CONVENTIONS)

International agreements go by many names. We shall discuss the rules relating to
agreements in Chapter 4. For this section, we will use treaty and convention as
interchangeable terms. In contrast with the commentaries of 100 years ago, treaties and
conventions now generally constitute the major source of international law.4 One must be
wary, however, of taking such a statement too literally. Obviously, the thousands of
bilateral treaties concluded among nations may create specific obligations or laws for the
two states that consent to them, but these may not create one single general rule of
international law, although they may be based on more general rules. A commercial treaty
between Guatemala and France or an extradition or consular treaty between the United
States and Sri Lanka cannot create a general rule of conduct for the community of nations.
At best such instruments are declaratory, based upon existing rules derived from other
sources.

With that understanding, treaties (or other types of international agreements)—explicit
and deliberate agreements between or among states—constitute the closest parallel to a
legislative function at the international level. The complexity of modern life has increased
the need for agreements at many levels. Just consider the range of issues involved in
facilitating international travel: standardizing travel documents (passports, visas, and
stateless documents), establishing procedures to permit routine commercial airline access,
and establishing rules for telephone, fax, and mail communication to permit individuals to
find a place to stay and/or to arrange a series of business meetings. All of these are
potentially contentious areas covered by international agreements. First, think of the
confusion and difficulty if one had to deal with 200 or more different sets of standards for
each area. Just consider the implications if the U.S. government had to negotiate bilateral
agreements to cover these everyday transactions with every state where Americans might
travel, make a telephone call, or send a letter. Now think about how many other everyday
international transactions might require such agreements among all states in the
community of nations (or at least a significant number).

Bilateral treaties (two states) or a treaty involving only a few states may create limited
obligations. In contrast, states have engaged in a form of international legislation by
drafting, signing, and ratifying multilateral conventions (treaties)—that is, treaties concluded
among a number of countries acting in their joint interest explicitly intended to codify
(make consistent) customary practice, create new rules, or perhaps create a new
international agency (e.g., the International Criminal Court). Unlike other treaties, the
lawmaking treaty has as its purpose the creation or codification of rules that have universal or
general relevance. The Vienna Convention on Diplomatic Relations (1961) and the Vienna
Convention on the Law of Treaties (1969) exemplify efforts to establish uniform rules
based upon long-standing (but somewhat inconsistent) customary practice. The importance
of this effort will become more evident after the discussion of the problems of determining
rules of customary law in the following section. The International Covenant on Civil and
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Political Rights (1966); the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1975); and the Convention on the Elimination of All
Forms of Discrimination Against Women (1979) represent initiatives to establish new
international rules.

To understand the limits of lawmaking treaties, note first that the provisions will apply
only to those states that have signed and ratified, or deposited an instrument of accession to, a
particular convention (see Chapter 4 for additional discussion). We have emphasized the
element of consent throughout this introduction. Signature and ratification (or accession)
indicate a state’s consent, with ratification (or accession) forming the most important
element because it certifies final acceptance. Note that if the initial number of ratifying
states is small (or does not include the powerful), the treaty will not create a new rule of
general international law but only a rule of particular or regional application among the
consenting states. The rule may become more general by the acquiescence of nonparty
states in practice that supports the new rule (see following discussion on custom), or by
formal ratification or accession to the instrument embodying the new rule. On the other
hand, as we will discuss later, states that specifically refuse to acquiesce in the new rule by
refusing to ratify the treaty or to adhere to it are not normally bound by the rule, principle,
or interpretation in question.

Even though a lawmaking treaty may not achieve close to universal acceptance through
signature and ratification, it may nevertheless represent a source of international law for the
broader community. It may be considered as a codification of preexisting customary law. If
adopted by a majority of states having a very vital interest in the subject area, or who
represent the major powers in a geographic area, it may still have some influence on cases
between states that have not formally accepted the treaty. The convention may serve as a
source that applies to particular issues or to the geographic region. To give one example, on
most issues related to the law of the sea, the consent or dissent of landlocked states (e.g.,
Bolivia, Uganda, Nepal, and Afghanistan) will have far less impact than that of states with
extensive coastlines, large navies, or sizeable merchant marines. The Declaration of Paris of
1856 abolished privateering and redefined the rights of neutrals in naval warfare. The treaty
technically bound only those states that signed the final act,5 but in fact, many other states
accepted the rules as part of an evolving customary law because the major sea powers had
ratified it.
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INTERNATIONAL CUSTOM

Custom represents a second source of international law. In contrast with the normal
meaning of the term—the description of a habit—a legal custom represents a usage with a
definite obligation attached to it. Customary law says that a state should follow the normal
habits useful in facilitating international contacts considered essential to peaceful relations,
even though no formal written agreement exists to define the obligations in detail.
Although no formal legal code specifies the obligations, failing to follow a rule established
through legal custom raises the possibility of punishment, sanctions, or retaliation because
it entails a binding duty toward other nations. Until shortly after the end of the nineteenth
century, customary rules comprised the bulk of accepted general international law. Many of
the rules that originally governed such diverse areas as jurisdiction over territory, freedom of
the high seas, the privileges and immunities of states and diplomats, the law of land warfare
(jus in bello),6 and the rights of aliens have stemmed from customary practice.

Some contemporary writers have downplayed the role of custom as not responsive to the
rapidly changing international milieu. This runs counter to what many have argued forms
the essential strength of custom—the ability to adapt to rapidly changing circumstances.7

To understand the nature of this argument, we need to note two major factors that
complicate the determination of a customary rule in the contemporary international system
—the number of states and the weight (importance) exerted by the opinion of each state.
Determining a customary rule was much easier when the relevant opinions and practices
involved those of fewer than 40 states instead of more than 190. This statement somewhat
exaggerates the difficulty because establishing a rule of customary law does not involve
simple counting.

As we noted earlier, power, interest, and sometimes technical capability may play a
considerable role in developing and defining a customary rule. The practice of states with
the greatest interest and most influence will have greater weight. While landlocked states
such as Uganda and Bolivia might have a view on the management and control of fisheries,
most states will look to the activities of states with large fishing industries—like Japan,
Norway, Peru, the United Kingdom, and Russia—for evidence relating to practice. Treaties
do not yet cover all areas of the law, and many states have refused to sign and ratify major
lawmaking treaties. Even though a lawmaking treaty presumably embodies a codification of
customary law in an issue area, customary law still has relevance. A nonsignatory state may
still be considered bound by the preexisting customary practices.

Determining a customary rule of law can be a difficult and contentious process. Some
customary law, particularly before World War I (1914–1918), originated through the
practices of a very few states. Consider that as late as 1880, the European state system had
only 18 identifiable members, and at least 4 of those did not enjoy full sovereign rights.8

This point deserves some emphasis because contemporary international law has largely
evolved from the body of practice often described as the public law of Europe, which was
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accepted as the international law of its time. In the nineteenth century, a state had to be a
member of the club (a very exclusive club) to have its practice and viewpoint counted. This
excluded China and Japan (and the rest of Asia), Africa, Central America, and the Middle
East (except for Turkey for a limited period). The United States and a few independent
South American states existed on the periphery but hardly had a major impact on European
practice until very late in the nineteenth century. Indeed, as we shall see, they drew on
European practice.

Origin and Proof of Rules: What Can We Know and When Can We Know It?

To advance a simple proposition about how customary law comes into existence and
evolves, consider that need defined by functionality lies at the heart of the matter. This does
not argue that pure need for an appropriate rule always generates an appropriate rule, but
observing the areas in which customary practice first evolved widely recognized rules
considered as law, the combination of need and functionality supplies a good explanation
even within the parameters of political realism. By definition, a customary rule must have
two distinct elements: (1) a material element defined by systematic practice over time, and
(2) a psychological element, the opinio juris or evidence that states regard the practice as a
legal obligation. Observed repeated practice by itself offers insufficient evidence that a rule
of customary law exists. States must have indicated in some manner that the practice
involved a legally required duty. In sum, just because a state or government consistently
follows a certain course of conduct regarding a particular set of issues does not establish that
it has necessarily accepted those actions as a legal obligation.

Some obvious questions should spring to mind regarding practice. In terms of time, how
often (repetition) and how long must a particular practice be observed? In terms of subjects,
the questions are in extent of observance—that is how many states and, equally important,
the identity of the states that seemingly have accepted the rule. In terms of justifications,
how should we weigh what states do against what states say they do? How should we weigh
what states do against what they do not do? Do the objections of some states count (weigh)
more heavily than that of others?

Here, one other complicating factor enters the mix: Have any states actively protested
against a particular practice as a rule? If they have not (and if they have not regularly done
so), does silence have probative value? Does silence mean acquiescence, indifference, or
ignorance? Does it matter which state or states protest? Obviously, given the multiple
parameters for determination, judges and lawyers may have many differences about the
exact point at which a habitual act (usage) by certain states becomes transformed into a rule
of customary law. How often (or how long), and by how many different states, does a
habitual act have to be performed or be accepted without protest to achieve the status of a
principle or rule of law entailing a legal obligation? How long, by how many states, and
how often does dissent have to occur to call into question claims that a customary rule
exists? There are no straightforward answers to these questions. The answers depend largely
upon the states involved in the case and the specific circumstances (context) of the case.
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The rule derived may be a general rule keyed into particular needs and circumstances rather
than a universal rule binding on all.

The following case raised a great deal of controversy. At the time of the decision, almost
every international lawyer of note denounced the conclusion and reasoning as incorrect.
Nonetheless, it addresses many of the issues alluded to in the preceding discussion.

THE LOTUS

Permanent Court of International Justice (PCIJ),
1927

Facts

A French merchant vessel, the Lotus, rammed and sank a Turkish vessel on the high
seas. Despite all possible rescue efforts by the French vessel, several Turkish nationals
aboard the Turkish vessel lost their lives.

The French vessel proceeded to a Turkish port. A French officer came ashore to
testify at the request of Turkish officials. The officials placed him under arrest, then
tried and sentenced him under provisions of Turkish law. France protested the trial
and conviction. Both countries agreed to submit the case to the PCIJ. There was a
treaty between France and Turkey that was relevant, but the treaty only stated that
questions of jurisdiction shall be decided in accordance with the principles of
international law.

Issue

Has Turkey violated international law in asserting jurisdiction by arresting and trying
the French officer?

Decision

Turkey has not violated any provisions of international law (divided court).

Reasoning
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The central question became “What were the relevant principles of international law?”
In maritime cases, jurisdiction normally follows the flag on the high seas. The French
would have had the duty to punish the officer at fault. The Turkish claim was made
under a law extending jurisdiction through the passive personality principle (i.e.,
Turkish citizens were the objects/victims). The Court held that in these
circumstances, there existed a permissive rule (see following) that justified the Turkish
claim. France claimed that Turkey must show a positive basis under international law
for assuming jurisdiction. Turkey claimed that it need only to point out the absence of
any restrictions upon the exercise of its jurisdiction (whatever is not explicitly
forbidden is permitted). The Court supported the Turkish view: “Restrictions upon
the independence of states cannot be presumed.”

The French government (properly) relied upon treaties, decisions of municipal and
international courts, and the opinions of publicists in supporting its contentions.
These are the relevant sources and evidence of international law. If there were a point
of international law to support the French view, this is the appropriate way to find it.
However, in the opinion of the Court, France did not find enough evidence to
support its contention. In this case, while France clearly demonstrated that states in
the position of Turkey had abstained from prosecution, France did not present
persuasive evidence that these states had done so out of a belief that they were legally
barred from doing so. A state in the position of Turkey might see fit not to exercise its
(concurrent) jurisdiction, but this would be as a matter of policy, not necessarily out
of a sense of legal obligation. In sum, in the opinion of the Court, France had
established a practice, but failed to establish the opinio juris that would establish it as a
legal obligation.

Note

At the time, the decision was widely criticized. A diplomatic conference meeting in
Brussels in 1952 disagreed with the conclusions of the PCIJ in the Lotus decision. In
consequence, the participants drafted the International Convention for the Unification
of Certain Rules Relating to Penal Jurisdiction in Matters of Collision and Other Incidents
of Navigation (signed May 10, 1952, at Brussels). The provisions of this instrument
concerning trials of alleged offenders in connection with collisions on the high seas
have been reiterated in the 1958 Geneva Convention on the High Seas and the 1981
UNCLOS III Treaty: On the high seas, jurisdiction follows the flag.

In general, silence equals acquiescence to a rule of customary law only if a rule exists and
the state knows that it exists. Equally, with protests, there must be a rule and the protest
must have some reasonable substantive content.

Keep in mind that determining a customary rule is not a science and that one can never
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determine a customary rule in an absolute sense. Although from time to time states have
sought to establish rules for finding customary law, they have yet to decide upon an
authoritative method. At best, one can say that a preponderance of evidence supports a
particular rule in question. To illustrate these points, consider the opinion of the ICJ in the
Nicaragua v. United States case:

It is not to be expected that in the practice of States the application of the rules in
question should have been perfect. . . . The Court does not consider that, for a rule to be
established as customary, the corresponding practice must be in absolutely rigorous
conformity with the rule. . . . [T]he Court deems it sufficient that the conduct of States
should, in general be consistent with such rules, and that instances of state conduct
inconsistent with a given rule should generally have been treated as breaches of that rule,
not as indications of the recognition of a new rule.9 (Emphasis added)

Although, it is almost 150 years old, the decision in the case of the Scotia still supplies a
good illustration of the evolution of a set of concepts from rudimentary and habitual
beginnings to the status of a legal principle.

THE SCOTIA

United States Supreme Court, 1872, 14 Wall. (81
U.S.) 170

Facts

Appeal from U.S. Circuit Court, Southern District of New York, in a case of collision
between the American sailing vessel Berkshire and the British steamer Scotia, by which
the Berkshire was lost. The owners of the Berkshire sued in the district court to
recover their losses, claiming that the collision occurred through the fault of the
Scotia. The court ruled against the plaintiffs, holding that courts of admiralty were
required to take judicial notice of the existence of British orders-in-council
promulgating regulations for preventing collisions at sea and of the fact that because
so many maritime states had accepted those regulations, there existed a general rule
and usage. By the regulations in question and in accordance with an Act of Congress
in 1864, the Berkshire was bound to show only colored lights. Because it had failed to
do so, no remedy could be obtained for the loss of the vessel. When the case was
appealed to the circuit court, the decree of the district court was affirmed.

It appears that the Berkshire did not display any colored lights at all but only a
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white light, at the bow, fastened about 4 feet above deck level. The Scotia, acting in
accordance with the regulations mentioned, mistook the white light for the masthead
light of a steamer, assuming in consequence that the presumed steamer was some
distance away. Subsequently the two vessels collided, the Scotia obeying at all times
the steering and sailing regulations required under the rules of the sea.

Issue

What was the law prevailing at the place and time of the collision?10

Decision

The prevailing law was the law of the sea, which the Berkshire violated by not
displaying appropriate lights. Decision of lower court affirmed.

Reasoning

In 1863, the British government issued orders-in-council prescribing rules and
regulations for the display of lights and for movements of both sailing vessels and
steamers. By the end of 1864, nearly all maritime nations had adopted the same
regulations respecting lights.
No single nation can change the law of the sea, which rests on the common consent
of civilized communities. It has force because it has been generally accepted as a
rule of conduct. But when navigation rules originally laid down by two countries
(Great Britain and later the United States) are accepted as obligatory rules by
more than 30 of the principal maritime nations, those rules have become a part
of the law of the sea, a usage has been changed into a legal custom, and the rules
in question were the law at the place and at the time the collision occurred.

Notice the evidence the court used to establish the rule(s) in this case. While Great
Britain was the leading maritime power at the time, more than 30 other principal maritime
states including the United States had adopted the British standards. To reiterate an
important point, national legislation by itself cannot establish an international rule, but a
consistent pattern of national legislation by the principal states engaged in a particular area or
activity may do so.

Evidence for Existence of a Rule Unlike lawmaking treaties, which are easily available for
study and reference, the evidence for the existence of customary law is scattered and at
times extremely difficult to locate. The evidence the judges examined in the Lotus and the

93



Scotia cases indicates some of the materials that courts will evaluate in trying to establish a
rule. The most obvious of these would encompass sources produced by the various organs
and officials of the state: legislation, judicial decisions, statements by responsible public
officials, official manuals, standing instructions, published diplomatic correspondence, and
other similar documents. Some states have published digests of practice.11 Patterns of claims
against other states, historical accounts, newspapers, and the writing of eminent publicists
from a state may provide additional clues to the existence of legal custom.

Replacement of Rules Reading the ICJ opinion in the Nicaragua case raises an interesting
question: What marks the difference between behavior that simply violates a rule of
customary law and behavior aimed at establishing a new rule of customary law? Two
important factors come into play here. The first would be the strength of the rule, gauged
in terms of clarity and breadth of acceptance. The stronger the rule, the stronger the
evidence in terms of competing or contrary practice needed to offset or overturn it. Second,
any challenge (or opposition) must be principled, that is, not just challenge for the sake of
challenge. Curiously, the duration of a rule may have little weight if convincing evidence
for a clear new rule emerges in favor of supplanting a very old, ambiguous one. The weight
of proof or an alternative rule rests with the challenger. Until the alleged new rule gains
sufficient recognition through other states adhering to it, the challenger may simply be
deemed a lawbreaker. In understanding the nature of claims made here, two terms apply.
States adhering to the status quo will claim de lege lata (or lex lata), the law as presently
found. Challengers will argue de lege ferenda (or lex ferenda), the law as it ought to be
because circumstances have changed.

A somewhat different status attaches to a state that has protested the application of a rule
from the start. The ICJ in the Anglo-Norwegian Fisheries12 case found that a customary rule
determining how territorial waters ought to be delimited on jagged coastlines such as
Norway’s did not apply, because Norway had always resisted any attempt to apply it to its
coast. Presumably, a state that opposed a rule of customary law from its inception would
not be bound by it. This would not affect obligations considered jus cogens (see next
section).

The strength of customary law is that new customary rules may emerge rapidly,
particularly in the wake of technological change that produces situations inadequately
covered by the old law. Initially the rules relating to airspace and outer space evolved quite
quickly as aircraft and rockets became part of international life. So, too, did the law with
respect to the continental shelf as its economic potential became apparent (Chapter 12).
The relevant rules in all three areas still depended upon the reactions (consent) of states to
the changes. The rules that emerged look “instantaneous” only in retrospect because they
did not require long periods to coalesce around agreed behaviors. While an interesting
argument for technical specialists, simply put, customary law by definition rests upon
practice.

Jus Cogens (Peremptory Norms) One category of customary rules deserves special attention:
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Jus cogens, or peremptory norms, describes rules of customary law considered so fundamental
and significant to the structure and functioning of the international community that they
bind states even if the state has not given formal consent. Needless to say, the corollary is
that states have no right to opt out of, or protest, the application of these rules.
Prohibitions against genocide, the waging of aggressive war, and war crimes clearly form
norms of jus cogens. Many have argued that many other human rights norms have entered
into that status as well (Chapters 15 and 16). As one might expect, considerable
controversy surrounds the question of what norms do and do not have peremptory status.

The International Law Commission, in drafting the Vienna Convention on the Law of
Treaties, held that the law of the Charter prohibiting the use of force presupposed the
existence in international law of peremptory rules. The commission concluded that a treaty
would be void if it conflicted with a peremptory norm of general international law from
which “no derogation” was permitted and which could be modified only by a subsequent
norm of general international law “having the same character” (Vienna Convention, Article
53). The Convention itself defines a peremptory norm of general international law as a “norm
accepted and recognized by the international community of states as a whole as a norm
from which no derogation is permitted and which can be modified only by a subsequent
norm of general international law having the same character.”13

The concept of jus cogens, or peremptory norms, subsequently has appeared in a number
of other agreements, most notably the 1986 Convention on Treaties Between States and
International Organizations or Between International Organizations. The current widely
accepted view holds that peremptory norms do exist. Writers assert that to be considered jus
cogens, rules must satisfy at least four criteria: (1) they must be norms of general
international law; (2) they must be accepted by the community of states as a whole; (3) they
must not be capable of derogation; and (4) there must not exist any possibility that such
norms could be modified in any way except by the appearance of new peremptory norms of
the same character.

Because no authoritative list exists, the question of what norms have peremptory status
forms a very contentious issue. Many commentators on the law believe that all main
principles laid down in the UN Charter qualify as peremptory norms, citing Article 103 of
the Charter in support of their views. That Article specifies that obligations of states under
that instrument enjoy precedence over all other national commitments. That provision
alone appears sufficient to place those principles above any other principles or norms.

In addition, the traditional rule of the inviolability of diplomatic agents appears to
qualify. Hannikainen listed at least five other categories of such norms possessing
peremptory character: (1) the prohibition on the use of aggressive force between states; (2)
respect for the self-determination of peoples; (3) respect for basic human rights; (4) respect
for the rules guaranteeing the international status of sea, air, and space beyond the limits of
national jurisdiction; and (5) respect for the basic international rules governing armed
conflicts.

One should also note that the Vienna Conference was cognizant of the strong criticisms
voiced against the concept of jus cogens. The conferees added Article 66(a) of the Vienna

95



Convention, which provides that “any one of the parties to a dispute concerning the
application or the interpretation of Articles 53 or 64 may, by a written application, submit
it to the International Court of Justice for a decision or the parties, by common consent,
could agree to submit the dispute to arbitration.” This provision means that the convention
included a procedure through which, at least in theory, rules of jus cogens could emerge
from judicial or arbitration decisions as well as from the practice of states.

Treaties and Custom

The movement to treaties represented by the conscious efforts to codify relevant practice in
the twentieth century illustrates the widespread dissatisfaction with custom as the basis for
development and growth of international law. Nonetheless, the relationship between treaty
law and customary law represents a complex jigsaw puzzle. A rule may develop over the same
time in both treaty and customary law. A new lawmaking treaty overrides an earlier
conflicting rule of customary law unless the latter represents a rule of jus cogens. When a
lawmaking treaty modifies or replaces a rule of customary international law, the changes in
question affect, of course, only the states that have signed and ratified the agreement. In
their relations with nonparty states, the old rules of customary law would still apply. Hence,
a given rule of international law may be part of conventional law for some states (parties to
a treaty) and part of customary international law for all other states. If a party to the treaty
in question should withdraw, it would still be bound by the relevant rule of customary
international law found in the lawmaking treaty.14

This principle proved of great importance in Nicaragua v. United States (Merits). The
ICJ first found that a U.S. reservation prevented the Court from seizing jurisdiction over
Nicaragua’s claim based on violations of the UN Charter and Charter of the Organization
of American States (OAS). But the Court decided that it could apply customary
international law rather than the conventional restraints found in the multilateral and
bilateral treaties cited as at issue. The Court held that merely because principles of
customary and general international law had been codified or embodied in multilateral
lawmaking conventions, this did not mean that those principles had ceased to exist. The
principles still applied as rules of customary law even for countries that were states parties to
such conventions. Principles such as the nonuse of force, nonintervention, and respect for
the independence and territorial integrity of states continued to be binding as part of
customary international law, despite their incorporation into conventional law in
documents such as the UN Charter or the Charter of the OAS.15

General Principles of Law

General principles of law recognized by civilized nations form the third source of
international law.16 Today the expression civilized nations, a relic from an earlier era, means
only states. The meaning and scope of general principles of law have generated extensive
discussion. Two prominent opinions have emerged. One view holds that the phrase refers
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to the general principles underlying domestic jurisprudence that can also be applied to
international legal questions. Such principles might include the concepts that both sides in
a dispute should have a fair hearing or that agreements require “good faith” in negotiation
and execution. The other view asserts that the phrase refers to general principles of law
drawn from natural law as interpreted during recent centuries in the Western world—that
is, the transformation of broad universal principles of a law applicable to all of humankind
into specific rules of international law.17 Of the two opinions, the first best describes the
majority view in contemporary thought (and court use). From a legal standpoint, the law of
nature represents at best a vague and ill-defined source of international law.18

Most modern writers appear to regard general principles of law as a secondary source of
international law, infrequently used in practice but possibly helpful on occasion. When the
Committee of Jurists put this source into the Statute of the PCIJ in 1920, they offered
several interpretations of its meaning. Generally, the purpose of including this source would
seem to be to avoid the chance that the Court might fail to hand down a decision because
no “positive applicable rule” existed. Lacking a clear rule, the phrase “general principles”
presumably would enable the Court to go outside the generally accepted sources of
international law and draw on relevant principles common to various domestic legal
systems. The exact scope of what this might include has formed the substance of continued
scholarly debate, but the bulk of the opinion tends toward a very conservative
interpretation—general principles encompass only those applied by a great many states.
The questions here, as with customary practice, focus upon which states (i.e., do non-
Western systems receive their due?), and how many references are needed to establish a
“general principle.”

We should point out that the provision in 38(1)(c) is a permissive rule. The Court does
not have to use general principles to fill gaps (lacunae) in the law. In the Right of Passage
over Indian Territory (Portugal v. India) case, the Court did not draw on well-established
domestic principles dealing with easements or servitudes,19 even though it might have
reasonably done so. For obvious political reasons, it chose instead to deal with the issues in
the narrowest possible way that might resolve the dispute. Still, a number of court decisions
have utilized the general principles concept. The PCIJ in the Chorzów Factory case noted
that “it is a general conception of law that every violation of an engagement involves an
obligation to make reparation.”20 In the very first case heard by the ICJ, the Corfu Channel
dispute, the court alluded to the use of circumstantial evidence as being admissible “in all
systems of law.”21 To come to a meaningful decision in the Barcelona Traction case,22

which concerned the status of a privately held power company forced into bankruptcy by
the Spanish government, the ICJ had to rely heavily on the domestic legal definition of a
corporation as a limited liability company because nothing equivalent or parallel in the way
of institutions or law existed at the international level. In establishing rape as a war crime,
the ICTY perused relevant domestic legislation.23

Judicial Decisions
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We have already mentioned two ways in which judicial decisions may play a part as a
source of international law—as part of the evidence to establish a customary rule in specific
disputes and as evidence of general principles of law in application. In either instance,
judges and courts do not make law; they interpret it. Sir Robert Jennings noted:

I understand as a necessary recognition that judges, whether national or international, are
not empowered to make new laws. Of course we all know that interpretation does, and
indeed should, have a creative element in adapting rules to new situations and needs. . . .
Nevertheless, the principle that judges are not empowered to make new law is a basic
principle of the process of adjudication.24

Moreover, as a reminder, the opinions of one court in one country, no matter how powerful,
cannot directly modify existing rules or spawn new ones. The questions here primarily relate to
the relative weight given to decisions by national courts and arbitral tribunals in contrast
with those of international courts.

Consistent decisions by a number of national courts over a period of time will have some
impact on the interpretation of particular rules. Court decisions not only reflect the
interpretation of other courts as to the existence or content of a rule of international law,
but also indicate the specific meaning and application of that rule for the country in
question at the time of the decision. U.S. Supreme Court Chief Justice John Marshall
eloquently expressed this view in the case of Thirty Hogsheads of Sugar v. Boyle:

To ascertain that which is unwritten, we resort to the great principles of reason and
justice; but, as these principles will be differently understood by different nations under
different circumstances, we consider them as being, in some degree, fixed and rendered
stable by a series of judicial decisions. The decisions of the Courts of every country, so far
as they are founded upon a law common to every country, will be received not as
authority, but with respect. The decisions of the Courts of every country show how the law of
nations, in the given case, is understood in that country, and will be considered in adopting
the rule which is to prevail in this.25 (Emphasis added)

As precedents and recorded decisions have multiplied over the years, a vast and
instructive body of opinion has evolved for inspection and study. We should also note that
as interdependence increases through the processes of globalization, increasingly national
courts are called upon to deal with issues involving international law. The change in the
nature of issues may not be readily apparent because in response to change, legislatures have
converted international practice into domestic legislation.

To repeat an earlier point, the number of international courts applying international law
has multiplied enormously since World War II. The decisions of international tribunals,
including arbitral tribunals, are playing an increasingly important part in determining the
existence and meaning of rules of international law. This holds especially true of the ICJ,
even though Article 59 of the ICJ Statute states, “The decision of the Court has no binding
force except between the parties and in respect of that particular case.” From our earlier
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brief discussion, the logic of this provision should be obvious. Court decisions can bind
only those states that consent to them. Notwithstanding the disclaimer in Article 59, the
very nature of an international tribunal such as the ICJ—a group of carefully chosen and
able legal authorities representing many different legal backgrounds and systems, with its
presumed advantage over a national court conceivably influenced by nationalistic or
political considerations—tends to elevate the decisions and advisory opinions of such a
body above domestic court decisions.

Strictly speaking, the ICJ does not consider prior decisions as precedents in the manner
of the common law but does strive to maintain consistency regarding basic principles and
approaches.26 Commentators, text writers, and judges often cite many parts of PCIJ and
ICJ reasoning and decisions as authoritative renderings of various aspects of the law. Even
decisions that many thought disastrous may have an impact. Many disagreed with the PCIJ
decision in the Lotus case (presented earlier), and subsequent treaty provisions nullified it,
but because of the panel’s careful and thorough examination of the factors involved in
proving a rule of customary law, many writers and jurists still utilize the case to illuminate
the process and pitfalls.

Writings of Publicists

The writings of publicists—the works of text writers and other private commentators—
represent a subsidiary source of international law. Today they serve primarily as a means for
determining varying interpretations of the law. In reading commentators, one often runs
across the phrase “the law in action versus the law in books,” meant to suggest that scholars
of the law may have a rather idealized version of what the law requires. True, no
contemporary judge turns to a text to find the relevant rules, and no text writer or
commentator creates international law, regardless of his or her professional eminence. At
most, outstanding writers may state what the law is in their own time, may provide
information on its historical development, and may speculate on future developments. To
the extent that their government may adopt their suggestions and utilize them in
developing a usage, or incorporate them in a lawmaking treaty concluded with several other
states, the writer may be regarded as an indirect source of international law. In past
centuries (see Chapter 2), the publicist’s work had great importance. The writings of
Grotius, Gentili, Vattel, and other notables in the history of the law played a vital part in
the growth of international law. The most striking modern example of a publicist’s
influence on the development of new rules of law was the work of Rafael Lemkin, who,
through his work, contributed materially to the framing of the Convention on Genocide by
the United Nations. Lemkin coined the term genocide.27

Comity

Reports on international events occasionally refer to rules of comity (French, courtoisie
internationale). An example is the practice of a sending state not publishing the text of a
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diplomatic note before its receipt by the receiving state. Comity represents regular modes of
state behavior that do not involve a binding legal obligation. If such an obligation existed,
of course, the rule in question would be one not of comity but of either customary or
conventional law. Comity is the international equivalent of good manners.

A rule may, of course, shift from one sphere to another. For example, the salute
expressed through the dipping of the flag by one warship to another representing a friendly
foreign nation on the high seas formerly represented a rule of customary international law,
but today, the practice is viewed merely as part of international comity. On the other hand,
a rule of comity could become a part of conventional law by treaty or may evolve into a
component of customary law. In the Paquette Habana28 (see Chapter 6) case, which dealt
with the seizure of fishing vessels during the Spanish–American War, the United States
contended, based upon a prior British case (1798), that exemption of such boats rested only
upon grace, comity, or courtesy. The counsel for the boat owners persuaded the Court that
in the interim 100 years, the practice had evolved into an obligatory rule of customary law.
The essential determinant in all cases, however, is the existence or absence of a legally
binding obligation. A violation of a rule of comity can be viewed at most as an unfriendly
act, with no claims to reparation attached.

Equity

Few would dispute that equity and fairness represent fundamental goals of the law.29 As a
guide to legal decision, equity and fairness do not necessarily involve abstract ideas of
“justice” or “equality.” They refer to such concepts as proportionality, balance, and
impartiality in the endeavor of a court to take into account the particular circumstances of a
situation to avoid inequities that would result from a straightforward judicial application of
a general rule of law. In the case of The Diversion of Water from the Meuse (Netherlands v.
Belgium), Judge Manley Hudson noted one application of the claims and counterclaims in
the case:

It would seem to be an important principle of equity that where two parties have
assumed an identical or a reciprocal obligation, one party which is engaged in a
continuing non-performance of that obligation should not be permitted to take
advantage of a similar non-performance of that obligation by the other party.30

In the North Sea Continental Shelf Cases, the ICJ asserted, “Whatever the legal reasoning
of a court of justice, its decision must by definition be just, and therefore in that sense
equitable” and that “equity does not necessarily imply equality.”31 To emphasize these
points, consider in addition the ICJ decision in the Libya–Tunisia Continental Shelf case.
Tunisia had argued that because it was poor and Libya comparatively rich from its oil
wealth, Tunisia should be given an extraordinarily favorable portion of the continental shelf
shared by these adjacent countries (some reasonable expectation existed that substantial oil
and gas deposits lay under the continental shelf). The Court rejected the argument, instead
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relying upon

a reasonable degree of proportionality, which a delimitation carried out through equitable
principles ought to bring about between the extent of the continental shelf areas
appertaining to the coastal state and the coastline of the state and the length of the
relevant parts of its coast.32 (Emphasis added)

The Court then strongly suggested to the parties a practical method to determine
proportionality.

While drafting their opinion in the Libyan–Tunisian case, the justices of the ICJ were
well aware of Article 83 in the United Nations Convention on the Law of the Sea
(UNCLOS) III Treaty,33 then in draft stage, which mandated all disputes concerning the
delimitation of the continental shelf between states with opposite or adjacent coastlines
should be on the basis of “international law . . . in order to achieve an equitable solution.”
We find the same language in Article 74 concerning the division of exclusive economic
zones (EEZs), while Article 59 provides that EEZ disputes between coastal states and others
should be resolved “on the basis of equity in light of all the relevant circumstances.”
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BEYOND ARTICLE 38 OF THE STATUTE

Resolutions and Declarations of International Organizations

Inevitably, questions arise about the role and legal significance of declarations and
resolutions produced by universal and regional intergovernmental organizations (IGOs).
Understandably, most of the debate concerns the United Nations and its role in the
development of international law. This question actually has five constituent parts. Four of
these are straightforward. First, most IGOs, the UN included, have the authority to
legislate for themselves in terms of internal rules and operating procedures not specified in
the constitutive document. Second, the UN Security Council (under Chapter VI of the
UN Charter) has the power to make decisions that bind all members regarding the
circumstances surrounding the grant of authority in Article 39 to deal with any threat to
the peace, breach of the peace, or act of aggression. Third, the UN General Assembly has
promoted the development of lawmaking treaties, particularly regarding human rights.
Fourth, the practice of the institutions in carrying out their missions will create rules in
terms of precedents as they find it necessary to fill in gaps in treaties, or deal with new
problems. The fifth part, the status of UN General Assembly recommendations and
resolutions, serves as the focus of some debate.

Can the General Assembly through its actions “legislate” international law in some
instances? The short, traditional answer—in looking at the Charter and 70 years of practice
—is no. The Charter assigns no formal lawmaking authority to the General Assembly. Its
resolutions do not enact, formulate, or alter international law. By definition, because
General Assembly resolutions are only recommendations, they lack the critical element of
opinio juris. Erik Suy, then legal counsel of the United Nations, wrote:

The General Assembly’s authority is limited to the adoption of resolutions. These are
mere recommendations having no legally binding force for member states. Solemn
declarations adopted either unanimously or by consensus have no different status,
although their moral and political impact will be an important factor in guiding national
policies. Declarations frequently contain references to existing rules of international law.
They do not create, but merely restate and endorse them. Other principles contained in
such declarations may appear to be new statements of legal rules. But the mere fact that
they are adopted does not confer on them any specific and automatic authority.34

Chamber Three of the Iran–United States Claims Tribunal, in its award in SEDCO, Inc.
v. National Iranian Oil Co., refused to accept references to General Assembly resolutions as
having any legal effect.35 The Chamber, when discussing standards of compensation,
declared that the General Assembly resolutions cited lacked any legal substance and could
not even be considered evidence of customary law. The Chamber held that only one
relevant General Assembly resolution, 1803,36 had received approval by a sufficiently broad
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majority of states to reflect a possible international legal standard for compensation.
Similarly, in the Texaco Overseas Petroleum Company (TOPCO) arbitration, the sole
arbitrator rejected the Libyan claim that several General Assembly resolutions it put forth as
customary law supported its refusal to submit to compulsory arbitration to resolve the
dispute.37 The arbitrator noted that support for the resolutions did not represent a valid
cross section of the international community, because all of the economically developed states
had voted no or abstained. Note here the earlier discussion on the importance of interest and
“weight” in developing a standard of customary law.

Yet this does not quite tell the whole story. Some have theorized that resolutions passed
almost unanimously year after year with virtually the same wording might have some
evidentiary value in establishing customary law. The answer is possibly—consensus as
expressed in the General Assembly may represent nothing more than a hopeful exhortation
or may address relatively short-lived concerns. In the exceptional cases in which a General
Assembly resolution may contribute to the development of international law, it does so only
if the resolution meets three criteria: (1) if it gains virtually universal support, (2) if the
members of the General Assembly share a lawmaking or law-declaring intent, and (3) if the
content of that resolution is then reflected in general state practices.38

Soft Law

Soft law, an apparent contradiction in terms, has two different meanings in international
law literature. Some analysts use the term to refer to treaty provisions that cannot be
implemented because they lack specificity.39 More recently, the term has come to describe
the fluctuating borderline between the politics of policymaking and customary law. Not all
international agreements come in treaty form. Declarations, joint statements of policy or
intention, signify agreements and establish commitments but not binding legal obligations.
Statesmen may prefer nontreaty arrangements for many reasons. The following list is meant
to be suggestive, not exhaustive. Many of the reasons may overlap or complement one
another: confidence building, impetus for coordinated national legislation, avoidance of
cumbersome domestic approval procedures, or the creation of a preliminary regime with
hope for development. As with comity, Professor David Bederman argues that this last
reason, the possibility of evolution (or devolution), should be highlighted:

When international actors develop a standard of conduct, and even when it is expressly
couched in the idiom of aspiration or informality, the inevitable trend is that soft law
hardens into legal obligation. I believe that in any rules, standards, or typology for
norms, there is an asymmetric dynamic at work. Rules rarely dissolve into standards, but
standards (my surrogate for soft law in an international context) will usually solidify into
legal rules.40

Thus, in many cases we might regard soft law as de lege ferenda—that is, as law in
development or as an aspirational goal. In particular, this seems to hold true for economic
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and environmental agreements.
Advocates often cite the Helsinki Final Act of the 1975 Conference on Security and

Cooperation in Europe (CSCE) as a prime example of soft law. Article X of the Final Act41

declared that the parties had agreed to “pay due regard to, and implement the provisions in
the Final Act” and expressed “their determination fully to respect and apply these principles
. . . in all aspect to their mutual relations.” A follow-up memorandum of understanding
instructed the government of Finland to transmit the document to the secretary-general of
the United Nations, but also declared that the document did not qualify as a treaty and
thus did not have to be registered (see Article 102 of the Charter). While not regarded as a
treaty, the document still had enormous impact because of its publication and
dissemination within Eastern Europe and the very public commitments made by the
governments that signed the agreement.

Pragmatically, the political difference between the binding power of treaty and nontreaty
arrangements may be minimal. There is little evidence to suggest that states regard soft law
agreements less seriously than formal treaty obligations. Both treaties and nonlegal
agreements depend upon continuing cooperation between or among the parties to secure
the benefits. If that willingness to cooperate erodes or disappears, then neither treaty nor
“soft law” agreement will remain viable. As we discussed earlier, in theory the aggrieved
state may seek redress for the nonperformance of a treaty obligation; in practice the possible
political and material costs may outweigh the desire for redress or punishment.

The International Law Commission

The General Assembly of the United Nations created the International Law Commission
(ILC) in 1947 to promote the development and codification of international law.42 Article
15 of the Statute establishing the Commission defines the difference between the two
purposes. Progressive development entails “the preparation of draft conventions on subjects
which have not yet been regulated by international law or in regard to which the law has
not yet been sufficiently developed in the practice of States.” Codification means “the more
precise formulation and systematization of rules of international law in fields where there
already has been extensive State practice precedent and doctrine.” The early work—
defining and developing rules relating to the continental shelf, the Convention on
Reduction of Statelessness (1961), and the work leading to the Draft Code of Crimes
against the Peace and Security of Mankind—represents examples of progressive
development. The Vienna Convention on Diplomatic Relations (1961), the Vienna
Convention on Consular Relations (1963), and the Vienna Convention on the Law of
Treaties (1969) illustrate efforts at codification.

We need to emphasize that neither the General Assembly nor certainly the Commission
as a body created by the Assembly has the power to formulate binding rules of international
law for states. Clearly the founders of the United Nations did not intend the Assembly to
serve as a legislature. On the other hand, as a forum where all states participate, it does
provide a venue for study, discussion, and recommendation. Typically, the work of the ILC
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results in a draft convention that gives states the option of signature and ratification. The
recent work of the Commission in developing the Rome Statute of the International
Criminal Court (ICC) serves as a good example of the process. Since 1949, the ILC has
published a yearbook detailing its work in each session.43 Topics currently under discussion
and development include diplomatic protection, reservations to treaties, international
liability for injurious consequences arising out of acts not prohibited by international law,
and responsibility of international organizations.

SOME PRINCIPLES AND CONVENTIONS DEVELOPED BY THE ILC

Vienna Convention on the Law of Treaties, 1969
Vienna Convention on the Law of Treaties Between States and International
Organizations or Between International Organizations, 1986
Draft Declaration on Rights and Duties of States, with commentaries, 1949
Vienna Convention on Succession of States in respect of State Property, Archives
and Debts, 1983
Vienna Convention on the Representation of States in Their Relations with
International Organizations of a Universal Character, 1975
Convention on the Reduction of Statelessness, 1961
Principles of International Law Recognized in the Charter of the Nürnberg
Tribunal and in the Judgment of the Tribunal, with commentaries, 1950
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TYPES OF AGREEMENTS

Treaties and other forms of international agreements have been in evidence throughout
recorded history. In Chapter 2 we noted an agreement between Umma and Lagash,
defining the boundary between them, at the dawn of recorded history. On display in
Ankara, one of the most noted ancient treaties involves a negotiated peace between Egypt
and the Hittite Empire (modern Turkey) after the Battle of Kadesh (c. 1294 b.c.).1 In
modern times, beginning with the writings of Grotius, writers and diplomats have
depended mostly on rules of law governing contractual relations between private
individuals in developing the principles regulating contractual arrangements between states.
Only in the past few decades have states made serious attempts to develop systematic
international rules governing treaties and other interstate agreements. Even so, the general
principles applied by states in actual practice have achieved a high degree of uniformity.

International agreements underpin much of the everyday business of international
politics. No other mechanism really exists that reflects the explicit agreed preferences of
states.2 The United States has over 10,000 treaties in force.3 All writers, from Hugo
Grotius onward, have pointed out that the names or titles of international agreements
included under the general term treaty have little or no legal significance in and of
themselves. Simply put, what those who drafted the instrument chose to call it—whether a
treaty, convention, or protocol—has no intrinsic legal meaning. Indeed besides the
common varieties, such as convention, agreement, protocol, treaty, and covenant, and the
less common final act, general act, and declaration, the variety of names given over the
years to various international agreements includes a bewildering array of relatively rare
terms. Among them, to list but a few, are arrangement, accord, code, compact, contract,
regulation, concordat, and statute.4 Certain terms are more common, but other than
“statute” (a constitutive document for an organization), they furnish little more than
general designations.

Keep in mind that the basic principle of state consent underlies all treaty law. Simply a
treaty represents written evidence of formal consent to a set of obligations. Article 2 of the
Vienna Convention on the Law of Treaties (1969) defines a treaty as “an international
agreement concluded between States in written form and governed by international law,
whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.”5

The Restatement of [American] Foreign Relations Law notes that a “treaty is one of many
terms used to describe an international agreement.” An international agreement has been
defined as “an agreement among two or more states or international organizations that is
intended to be legally binding and is governed by international law.”6 In fact, both of these
definitions emphasize the legal rather than the practical aspect. In practical form, a treaty
represents a set of mutually conditional promises (i.e., an understanding of reciprocity) that
both states consider legal obligations. Translated into personal terms, this means that I
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promise in good faith to keep my promises if you keep your promises, and that you
promise in good faith to keep your promises if I keep my promises. Simply keep in mind
that intent constitutes the most important element here.

A caveat is appropriate at this point. Make note that not every international agreement
creates a legal obligation. As with individuals, states may make bargains that constitute
“political commitments,” or other informal arrangements (“gentlemen’s agreements”) with
foreign states. Keep in mind the important factor of intent. The parties must intend to
create a binding set of mutual legal obligation by their actions. Some agreements may
merely state commonly held political beliefs, understandings, or principles. A good example
is the January 2016 agreement with Iran on nuclear weapons development signed by
President Obama7 (see the discussion of “soft law” in Chapter 3).

Bilateral Treaties

Bilateral agreements are between only two states or parties and are closely related, at least by
analogy, to contracts between individuals. A bilateral treaty is concluded between two states
desiring to promote or regulate interests or matters of particular interest to them alone.
Hence, bilateral treaties create limited obligations. For example, extradition treaties are
normally bilateral instruments. The obligations only apply to the two states that have
negotiated, signed, and accepted the treaty through ratification. A bilateral agreement cannot
bind a third state (nonparty) without its formal consent.

Multilateral Treaties

States also conclude multilateral (multiparty) treaties—agreements negotiated by and
involving more than two parties. These agreements have several purposes:

The creation of new principles of international law
The codification of existing customary law
The creation of alliances and international governmental organizations (IGOs)
(constitutional/constitutive function)

Multilateral treaties that have as their principal purpose the codification of existing law or
the elaboration of new principles of law governing a particular issue area are often
characterized as lawmaking treaties. The International Covenant on Civil and Political Rights
(ICCPR; 1966), the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1975), the Convention on the Elimination of All Forms of
Discrimination Against Women (1979), and other human rights treaties represent initiatives
to establish new general rules of international law.

The Vienna Convention on Diplomatic Relations (1961) and the Vienna Convention on the
Law of Treaties (1969) exemplify efforts to establish uniform rules based upon long-
standing (but somewhat inconsistent) customary practice. As of June 2016, the Convention
on the Law of Treaties had 114 states parties. The United States has signed (1970), but not
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ratified the treaty. With the establishment of the UN in 1945, the International Law
Commission (1947), per its mandate, has played a vital role in initiating studies and
making “recommendations for the purpose of . . . encouraging the progressive development
of international law and its codification.”8

Multilateral treaties created the United Nations, the Organization of American States
(OAS), and other international agencies such as the World Health Organization and the
World Trade Organization (WTO). The International Criminal Court (ICC), as the most
recent high-profile addition to the IGO ranks, exemplifies the constitutive function. Some
multilateral agreements merely serve as expanded versions of bilateral treaties. Multiparty
alliances such as the North Atlantic Treaty Organization (NATO) form a good example.

To understand the limits of lawmaking treaties, note first that the provisions will apply
only to those states that have signed and ratified, or deposited an instrument of accession
with the United Nations for, a particular convention. We have emphasized the element of
consent throughout this introduction. Signature and ratification or accession indicate a
state’s consent, with ratification or accession forming the most important element because
it certifies final acceptance. Accession to a treaty has exactly the same effect as signature and
ratification. Often treaties will specify a time frame in which the treaty will be open for
signature. While states may sign a treaty during this time, the act of signing does not mean
that they have any time frame in which to ratify it. The United States finally formally
ratified the Genocide Convention9 38 years after it opened for signature (1948–1988). If a
state does not sign the treaty during the time frame when it is open for signature (perhaps
the state did not exist when the treaty was first open for signature, for example), it bypasses
the signature phase by simply depositing an instrument of accession with the secretary-general
of the United Nations. Just as an instrument of ratification would, this action formally
signals state consent.

Thus, the impact of the treaty in the sense of establishing a general rule still depends upon
which states and how many. If the initial number of ratifying states is small, the treaty does
not create a new rule of general international law but only a rule of particular or regional
application among the consenting states. The International Convention Against the
Recruitment, Use, Financing and Training of Mercenaries opened for signature in 1989. It
needed only 22 ratifications to enter into force, but did not receive those until December
2001. Currently, it has only 34 states parties. No major state has ratified the treaty or
submitted an instrument of accession. Consequently, the impact of the treaty in terms of
establishing the prohibitions in the treaty as general rules of international law remains
marginal.

Obviously, rules may become more general as acquiescence in practice that supports the
new rule by nonparty states (review the discussion on custom, Chapter 3), formal
ratification or accession to the instrument embodying the new rule, or adherence to it by
additional states increases. On the other hand, as we shall discuss later, states that
specifically refuse to acquiesce in the new rule by refusing to ratify the treaty or to otherwise
acknowledge its provisions are, of course, not normally bound by the rule, principle, or
interpretation in question. The active opposition of the United States to the Rome Statute
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creating the ICC serves as a paradigm case.
Even though a lawmaking treaty may not achieve close to universal acceptance in terms

of signature and ratification, it may nevertheless represent a source of international law for
the broader community. The provisions, if adopted by a majority of states that have a very
vital interest in the subject area, or who represent the major powers in a geographic area,
may still have some influence on the resolution of issues between states that have not
formally accepted the treaty. The convention may serve as a source that applies to particular
issues or to the geographic region. To give one example, the consent or dissent of
landlocked states on most issues related to the law of the sea (e.g., Bolivia, Uganda, Nepal,
and Afghanistan) will have far less impact than that of those states that have extensive
coastlines, large navies, or sizeable merchant marines.

Declarations

Declarations are a peculiar type of agreement resulting from inter-American conferences
and meetings of foreign ministers. They produce statements of legal principles applying, on
a regional basis, in the Western Hemisphere. Thus, the Preamble of the Act of Chapultepec
(Conference on Problems of War and Peace, Mexico City, 1945) states, “the American
States have been incorporating in their international law, since 1890, by means of
conventions, resolutions and declarations, the following principles.” The governments of
states in Latin America do not differentiate, with regard to legal status or binding force,
between rules laid down in formal treaties and those found in resolutions or declarations;
they regard all such rules as having equal standing.

Executive Agreements

Executive agreements represent a unique American practice in conducting relations with
other states. Unlike a treaty concluded by the president (or his agents, such as the secretary
of state), which requires submission to the U.S. Senate for its “advice and consent” before
ratification, an executive agreement does not require the Senate’s final approval. It is a
binding international obligation made solely by the executive branch. A recent study notes:

There are three types of prima facie legal executive agreements: (1) congressional-executive
agreements, in which Congress has previously or retroactively authorized an international
agreement entered into by the Executive; (2) executive agreements made pursuant to an
earlier treaty, in which the agreement is authorized by a ratified treaty; and (3) sole
executive agreements, in which an agreement is made pursuant to the President’s
constitutional authority without further congressional authorization. The Executive’s
authority to enter the agreement is different in each case.10

At times the authority may come from prior congressional authorization (presidential
grants of most favored nation status), a prior treaty (individual agreements with NATO
partners), or without prior authority from the powers generally recognized as vested by the
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Constitution solely in the presidential office (e.g., power granted as commander in chief
and chief executive). An executive agreement has exactly the same status in domestic U.S. law as
a treaty.

Note another important consideration here. Terminology is often misused by the media
and others. In law, precision is important. Thus, the Enduring Strategic Partnership
Agreement between the Islamic Republic of Afghanistan and the United States of America
(2012)11 is an executive agreement that creates legal obligations, but the Iran nuclear
agreement (2016) mentioned at the beginning of this chapter is only an agreement made by
the executive. It is not an executive agreement in the sense of creating enforceable legal
obligations.

In contemporary U.S. practice (since 1945), the greatest majority of agreements have
been in the form of executive agreements rather than formal treaties. Since 1789, 18,500
executive agreements have been negotiated—more than 17,000 of them since 1939. From
1949 to 2012, just 5.8 percent of international agreements have been treaties.12 The
proportion of executive agreements reflects the complexity of the contemporary foreign
relations milieu which often requires quick action as opposed to the cumbersome treaty
approval process that has deliberation and often delay as its rationale. Presidents have long
settled foreign claims without congressional approval. The greatest majority of executive
agreements deal with security issues and economic issues such as granting most favored
nation tariff status. Executive agreements are accepted as binding in a narrow range of
applications. Two good examples are status-of-forces agreements such as the one negotiated
in 2008 as an important condition of the U.S. exit from Iraq,13 and the 1980 Algiers
Accords (1980)14 that ended the Tehran hostage crisis. That agreement also set up a
tribunal for resolving property claims between Iran and the United States.

The Case-Zablocki Act of 1972 (statute: 1 U.S.C. 112b(a)) requires the State
Department to report executive agreements to the foreign policy committees of each
chamber of Congress within 60 days of their conclusion.15 Where the immediate public
disclosure of the agreement would be prejudicial to the national security of the United
States, the secretary transmits the agreements to the Committee on Foreign Relations of the
Senate and the Committee on International Relations of the House of Representatives
under an appropriate injunction of secrecy.16 The act came in response to congressional
irritation over secret agreements that generated commitments that might potentially require
action by the legislature. The law did not question the right of the president to make
executive agreements. It sought to restore what the Congress saw as a proper balance
between the branches.

Much of the controversy surrounding executive agreements has concerned questions
relating to unilateral presidential commitments that seem to compel congressional approval
because of funding or other need for legislation to implement the commitment successfully
(i.e., separation of powers issues).17 The following case involves a challenge to the authority
of the president to act unilaterally under the sole powers granted to him in the
Constitution.
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DAMES & MOORE V. REAGAN

United States Supreme Court, 1981 453 U.S. 654,
101 S.Ct. 2972, 69 L.Ed. 2d 918

Facts

On November 4, 1979, a group of Iranian militants seized the U.S. embassy in
Tehran and detained the diplomatic personnel as hostages. In response, President
Carter issued an executive order to block the Iranian government from the use of any
of its assets (money, property, etc.) subject to the jurisdiction of the United States. In
response, the Treasury Department issued a regulation providing that unless “licensed
or authorized . . . any attachment, judgment, decree, lien, execution, garnishment or
other judicial process is null and void with respect to any property in which on or
since November 14, 1979, there existed an interest of Iran.”

Dames & Moore filed suit in the U.S. District Court for Central California against
the Atomic Energy Organization of Iran and a number of Iranian banks, claiming that
the Atomic Energy Organization of Iran owed the company more than $3.4 million
for performance of services under a contract. In January 1981, through the mediation
efforts of Algeria, the United States and Iran reached an agreement on terms for the
release of the hostages. The agreement stipulated that all litigation between “the
Government of each party and the nationals of the other” would immediately
terminate. Instead, claims for damages would be submitted to binding arbitration. On
that same day, President Carter issued a series of executive orders implementing the
terms of the agreement. On February 24, 1981, President Reagan issued an executive
order “ratifying” the earlier action of President Carter. He also “suspended” all claims
in any U.S. court that might be presented to the arbitration tribunal.

Dames & Moore received a summary judgment against the government of Iran.
They attempted to execute the judgment by obtaining writs of garnishment and
execution in state courts in Washington state. The district court stayed these attempts,
and in light of the executive orders, vacated all attachments and prohibited further
action against the defendants. Dames & Moore then filed for declaratory and
injunctive relief against the United States and the secretary of the treasury, seeking to
prevent enforcement of the executive orders and Treasury Department regulations on
the grounds they exceeded the statutory and constitutional powers of any agency.

Issues
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1.

2.

Can the president of the United States unilaterally override the interests of
private citizens in obtaining redress through the courts by invoking broader
concerns of national interest?
Can he do so through executive agreement?

Decision

The executive orders and treasury regulations fall within the powers and authority
granted by the Constitution.

Reasoning

“When the President acts pursuant to an express or implied authorization from
Congress, he exercises not only his powers but also those delegated by Congress.”

Perhaps the Far Eastern Agreement (signed at Yalta on February 11, 1945) stands as the
most famous and controversial modern executive agreement post World War II. President
Roosevelt clearly regarded the document as an executive agreement, yet did not admit this
in his actual verbal report to Congress on March 1, 1945.18 The circumstances surrounding
the Yalta Agreement illustrate the circumstances the Case Act sought to correct. President
Roosevelt requested Congress to “concur in the general conclusions” reached at Yalta, yet
Congress could take no such action because the text of the agreement was not released by
the Department of State until February 1946. In the meantime, however, the U.S.
government, through the executive branch, undertook to carry out the measures called for
in the agreement.
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WHAT MAKES A TREATY VALID?

First, the validity of treaties rests upon a principle of customary law, pacta sunt servanda, or
treaties must be observed.19 We should add here the corollary that states must act in good
faith in performing treaty obligations. Without this principle, we cannot speak of
international agreements as instruments that create binding legal obligations. Skeptics may
question this precept. We ask the reader to review the material in Chapter 1 on “why do
states obey international law” as an answer to the skepticism. Keep in mind that states make
agreements because the agreements reflect mutual interests. Treaties represent a deliberate
decision, and that decision in turn reflects a tacit understanding of the importance of
reciprocity in ensuring compliance. One of the crazier comments voiced during the Cold
War was “We should not approve this agreement because it is in the interest of the Soviet
Union.” Well consider, why would the Soviet Union or any state willingly sign any
agreement that was not in its interest? This argument presumed that the U.S. and the USSR
could never have a shared or common interest in effecting a particular outcome. In
addition, all states have a vital interest in protecting the general principle of pacta sunt
servanda. This is not to argue that states/governments have never engaged in duplicity, but
they do so at considerable risk. As discussed in Chapter 1, reputation forms an important
consideration in international dealings. A reputation for double dealing will make reaching
future agreements very difficult because trust, once broken, will be very difficult to regain.

Second, to reiterate a fundamental principle, whether bilateral or multilateral, as
evidence of state consent, international agreements are normally binding only upon those
states that have signed and ratified them or otherwise indicated consent through accession.
As with every general rule, some exceptions exist. We will discuss the exceptions at the
appropriate places in this chapter. Some treaties, the Charter of the United Nations for one,
do contain rules of jus cogens (peremptory norms) considered binding on all regardless of
formal consent (Chapter 3).

Third, treaties are made between or among states (or, in certain cases, between or among
international organizations and states), not governments. A change in government, even a
radical change in the form of government, does not release the state from a treaty obligation. A
quick review of the relevant cases on recognition in Chapter 7 will illustrate this principle.

Fourth, to be valid, a treaty must be registered with the United Nations. This has become
a principle since World War I, when the League of Nations pioneered the idea. Many
attributed the events leading to World War I to treaties negotiated in secret (and kept
secret) that states felt bound to honor. Registration became the practical means to ensure
President Woodrow Wilson’s insistence that all treaties should be “open covenants, openly
arrived at.”
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FORMATION OF TREATIES

Because constitutions differ, nothing useful can be said in general about who or what
institutions of government may have the authority within a particular state to engage in treaty
making. International law leaves the question of internal arrangements strictly to the
state.20 On the other hand, the process at the international level generally has four
identifiable stages, several of which may occur concurrently:

Negotiation (including the drawing up and authentication of the text)
Provisional acceptance of the text, normally through the affixing of the signatures of
the negotiators
Final acceptance of the treaty by states, normally through ratification
The treaty’s official entry into force of the treaty (and registration with the United
Nations).

Negotiation

No prescribed format exists regarding the generation and acceptance of the text of a treaty.
Negotiations may occur in many different settings.21 The crucial consideration for the
negotiation stage is that individuals engaged in the process must have the official authority
to do so. Representatives negotiating a treaty must be duly authorized to carry out their
tasks and normally are required to have credentials to that effect. Complex and
controversial multilateral treaties such as that establishing the ICC may go through many
different stages of development during which delegates and others debate and amend the
text. Organizations such as the International Law Commission (ILC) or the International
Committee of the Red Cross (ICRC) may work to produce a draft text that will be
considered by delegates to a subsequent conference convened specifically to produce a final
document. In some instances, the UN General Assembly has served as the principal forum
for debate and approval (e.g., the International Convention Against the Recruitment, Use,
Financing and Training of Mercenaries).22 The United Nations sponsored the
developmental stages of the Rome Statute of the ICC, but approval of the final text
involved a separate conference where states and others had an opportunity to suggest
additions, amendments, or alternative wording.23

A Note on NGOs and Conference Diplomacy

We should note that the Rome conference marks one of the first where NGOs played an
important role.24 In fact, by their activities, they had an important role in the dynamic
development of the text. To understand their role, one needs to understand how
international conferences work. As with legislatures, the important work happens in
committees. Large states can afford to have enough people in their delegation to have
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someone attend all sessions of committees. This gives larger delegations an edge in terms of
information and input. At the Rome conference, representatives from various NGOs
attended committee sessions with laptop computers. They took notes on the committee
proceedings and then distributed the information to interested delegations, thus leveling
the playing field in terms of access to information. This permitted smaller states to play a
much greater part in constructing the language of the final text that emerged from the
deliberations. We can note this as one of the unanticipated consequences of the revolution
in communications that underlies many of the changes we attribute to globalization
(Chapter 2).

Adoption/Authentication/Consent

Once the text of a treaty has been drafted in formal form by negotiation, the parties must
indicate their consent. For bilateral agreements, this is by mutual consent of the two
parties. For treaties negotiated between a limited number of states, this is usually by
unanimous consent. For multilateral instruments negotiated by an international
conference, this will be according to the voting rules adopted by that conference. For treaties
drawn up in an international organization or at a conference convened by such an
organization, approval will be according to the voting rules provided either by the
constitution of the organization or by the decision of an organ or agency competent to issue
such rules.

Adoption of a final text by the negotiators is followed by authentication. Multilateral
treaties will normally include a stipulation about what official/authentic versions of the text will
be accepted for purposes of interpretation in terms of language. Because translation is not an
exact science, this is an important condition.25 Article 128 of the Rome Statute establishing
the International Criminal Court provides that: “The original of this Statute, of which the
Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations, who shall send certified copies
thereof to all States.”26 This step may take place in a number of ways: The negotiators may
simply initial the text on behalf of their states; the text may be incorporated in the final act
of the conference at which it was drawn up; the text may be incorporated in a resolution
adopted by an organ of an international organization; or, most commonly, the negotiators
may append their signatures to the text of the agreement. Any of these procedures confirm
that the text of the treaty is in its final form (Vienna Convention, Article 10).

Signature

Who may sign a treaty? Obviously, only persons with the formal capacity (authority) to
bind their state—that is, they hold the plenipotentiary or plenary power. Heads of states or
governments and ministers of foreign affairs usually have the authority to sign. In other
cases, representatives of states to whom full (plenary) powers to negotiate and sign have
been issued may sign. Article 18 of the Vienna Convention contains the logical assertion
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that once a state has signed a treaty, it is obliged to refrain from all acts that would defeat
the treaty’s object and purpose, at least until that state has ratified the agreement or has
indicated it does not intend to become a party to the agreement.

Ratification

Most modern international treaties become effective only upon ratification. International
law does not specify how a state carries out the ratification process. Virtually every state has
developed detailed domestic regulations spelling out the process of treaty ratification.
Constitutional provisions vary greatly from country to country. Until such acceptance is
forthcoming, a treaty does not create binding obligations for the state in question except in
the extremely rare instance of an agreement that becomes effective and binding on
signature alone.27

In the United States, the president transmits the authenticated and signed text of a treaty
to the Senate. To accept a treaty, the Senate must approve it by a two-thirds majority.
Upon Senate approval, the final step requires that the president proclaim the treaty by
issuing a formal statement indicating the United States now considers the treaty in effect.
Many descriptions of the U.S. treaty-making process leave out the last, but vital, step of
proclamation by the president.28

Understandings

An understanding is an attempt by a state to specify in advance its own interpretation of
certain parts of an agreement. These statements will accompany the notification of
ratification or accession when it is transmitted to the secretary-general. These statements
have no binding force. Understandings simply reflect the views of one state. However, in a
dispute, they may prove useful as a quick way to determine the views of other states
regarding the meaning of certain provisions.

Reservations

Obviously during the negotiation phase, states will try to shape an agreement in a manner
that best reflects their own interests.29 Sometimes, particularly with regard to multilateral
conventions, their efforts will not produce an acceptable outcome. In other cases, states
may have chosen not to participate in the original negotiations, or, in the case of new states,
they may not have been eligible to participate. In other cases, state organs involved in the
process of ratification may not find certain provisions acceptable. In these cases, a state may
wish to become a party to a treaty because of the overall benefits, but it may have objections
to certain requirements as stated.

A reservation is a statement by which a state indicates its nonacceptance or interpretation
of an article in a multilateral treaty. Unlike an understanding, a reservation is a statement of
amendment inserted into a treaty by one party as a specified condition of ratification
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(Vienna Convention, Articles 19–23). It is an attempt either to opt out (exempt itself) or to
modify certain “unacceptable” conditions. State have a sovereign right to refuse consent to
provisions they find unacceptable. Like an understanding, a reservation constitutes a
unilateral statement of position. Other states may or may not accept such reservations.

If the treaty is a bilateral agreement, few problems arise over a reservation. The other
party either ratifies the original agreement as altered by the reservation or refuses to ratify it
and thus kills the agreement. Reservations to multilateral treaties obviously pose a different
problem.

With the proliferation of multilateral treaties post World War II—many of which
addressed controversial subjects like human rights—the question of reservations became an
ongoing subject of debate. At base, the question involves the tension between the desire for
certain treaty regimes to be as inclusive (as broadly accepted) as possible, and the hard
question of how accepting states that pose reservations may affect the integrity and
effectiveness of the established regime. Post World War II, the debate over reservations
immediately focused upon the Genocide Convention (1948), the first of the major human
rights treaties. In an advisory opinion, the International Court of Justice (ICJ) expressed the
opinion that a state that had proposed a reservation that raised objections from one or more
parties to the convention, but not from others, could still be accepted as a party if the
reservation “is compatible with the object and purpose of the Convention.”30 After much
further debate, the ILC adopted the ICJ position in constructing its draft of the Vienna
Convention on the Law of Treaties. In addition, the ILC promoted the idea that each
future multilateral treaty should contain specific stipulations concerning how reservations
should be treated.

Articles 20 and 21 of the Vienna Convention give the best evidence of current law. To
summarize the important points:

A reservation expressly authorized by a treaty does not require subsequent acceptance
by the other contracting states unless the treaty so provides.
When the object and purpose of a treaty is such that the application of the treaty in its
entirety between all the parties is an essential condition of the consent of each one to
be bound by the treaty, a reservation requires acceptance by all the parties.
When a treaty is a constitutive instrument of an international organization (i.e., its
constitution) and unless otherwise specified, a reservation requires the acceptance of
the competent organ of that organization.
An objection by another contracting state to a reservation does not preclude the entry
into force of the treaty as between the objecting and reserving states unless a contrary
intention is definitely expressed by the objecting state.
A reservation established with regard to another party in accordance with Articles 20
and 23 modifies for the reserving state in its relations with that other party the
provisions of the treaty to which the reservation relates to the extent of the reservation,
and modifies those provisions to the same extent for that other party in its relations
with the reserving state (Article 21). The reservation does not modify the provisions of
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the treaty for the other parties to the treaty inter se.

Many analysts have criticized these provisions as lacking clarity and precision.31 Questions
arise as to reservations considered impermissible in that they would negate the application
of the treaty. Of course, to complicate the issue further, questions arise as to the standards
one might use to determine impermissibility.

As the Vienna Convention illustrates, the post–World War II environment promoted a
flexible stance with respect to reservations in an attempt to build the broadest base for
many emerging regimes. On the other hand, recent practice has again tended toward more
restrictive views, especially for complicated, comprehensive treaties involving multisubject
issue areas—such as the United Nations Convention on the Law of the Sea (UNCLOS III)
and the Rome Statute establishing the ICC. We shall discuss the role of reservations in
dispute resolution later, when the questions have relevance in resolving a dispute.

Accession

Treaties may specify a time frame that they are “open for signature.” When that time frame
expires, a state may join the treaty regime only by accession. In some circumstances, the
permission of the original parties to the treaty may be required before nonsignatories may
join in the agreement (e.g., admission to an alliance group or organization set up by a
treaty). Accession commonly applies only to general multilateral agreements such as the
Law of the Sea Treaty, the Vienna Convention on Treaties, or the Genocide Convention.
We should note that, if permitted, states may make reservations upon accession.

Entry into Force

Entry into force involves two separate issues: when the treaty as a whole enters into force,
that is, formally becomes a valid legal obligation for those who have ratified; and when it
becomes a formal obligation for an individual state party. In the first case, modern treaties
will have a provision that specifies that the agreement will enter into force at a date after a
particular number of ratifications/accessions. Many may also include a provision that sets
the date of when the treaty will enter into force for the ratifying state. If not, the
instrument of ratification or accession may specify a date. Article 126 of the ICC Statute
states:

This Statute shall enter into force on the first day of the month after the 60th day
following the date of the deposit of the 60th instrument of ratification, acceptance,
approval or accession with the Secretary-General of the United Nations.
For each State ratifying, accepting, approving or acceding to this Statute after the
deposit of the 60th instrument of ratification, acceptance, approval or accession, the
Statute shall enter into force on the first day of the month after the 60th day following
the deposit by such State of its instrument of ratification, acceptance, approval or
accession.32
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Unless explicitly stated in the text, treaties will normally not have retroactive effect.

Succession

On occasion, a newly independent state, formerly part of another entity (such as a former
British colony), joins a multipartite agreement to which its former governing authority (i.e.,
the United Kingdom) had been a party. For example, on April 2, 1982, Kiribati deposited
with the UN Secretariat its notification of succession to the Vienna Convention on Diplomatic
Relations (see Chapter 7 on state succession).

Self-Executing and Non-Self-Executing Treaties

In the United States, treaties may be either self-executing or non-self-executing in nature.33 A
self-executing treaty becomes domestic law as soon as the Senate acts and the president
signs and proclaims it (instrument enters into force internationally). Judges will then deal
with the treaty as if the provisions had been enacted by the Congress and signed by the
president into statutory law. Non-self-executing agreements require implementing legislation
before they come into effect domestically. In the United Kingdom (and most other states),
this distinction does not have the importance it does for U.S. courts, because treaties
cannot become the “law of the land” until the Parliament acts formally to so incorporate
them. In the United Kingdom, for example, the Parliament has no formal role in treaty
making including ratification. That prerogative lies solely with the Crown/executive. Yet
the treaty cannot go into force in the United Kingdom in the sense of having domestic
courts apply provisions unless the Parliament takes formal action to adopt the treaty as
domestic law. So, even though Parliament has no formal role, the need for its ultimate
consent gives the legislature some informal power. Presumably because the prime minister
also heads a parliamentary majority (or coalition majority), problems seldom occur.

In the United States, the decision about the category into which a given treaty falls has
usually been made by the judicial branch, based on the intentions of the parties as shown in
the wording of the treaty or other evidence such as statements by the chief executive or
legislative body. In Asakura v. City of Seattle (Chapter 6), after a very long examination of
the issue, the court regarded the relevant treaty as self-executing. Note that the United
States has regarded all human rights treaties as non-self-executing. For example, even
though the United States signed the Genocide Treaty in 1948, ratification took place in
1988, and only after the Congress wrote very detailed implementing legislation. In the
United States and elsewhere, the courts look at such implementing legislation rather than
the treaty itself in arriving at a decision in relevant cases. Legal scholars are virtually
unanimous in believing that whether a treaty falls into one or the other of the two
categories is immaterial as far as the legal obligations of a party to that treaty are concerned.
Naturally, if a country fails to adopt implementing legislation in the case of a non-self-
executing treaty, it cannot carry out its obligations under that agreement, but from the
standpoint of international law, it will still be obligated by that instrument (see Chapter 6).
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RAFFINGTON V. CANGEMI

U.S. Court of Appeals for the Eighth Circuit (2004)
399 F.3d 900; 2005 U.S. App. LEXIS 1809

Facts

Sherneth Raffington,34 an alien in custody awaiting removal to Jamaica, appealed the
district court’s denial of her petition for a writ of habeas corpus. Raffington argued
that the government could not remove her because of its frivolous appeal of the
immigration judge’s (IJ) grant of suspension of deportation; and further, that the
district court erred in failing to consider the merits of her belated claim for relief
under the Convention Against Torture (CAT).

Raffington had reentered the United States illegally in April 1988. The
Immigration and Naturalization Service (INS) initiated deportation proceedings (now
called removal proceedings) in October 1994. The IJ granted suspension of
deportation in December 1996, and the INS appealed. In September 2001, the Board
of Immigration Appeals sustained the appeal and denied Raffington’s application for
suspension of deportation.

After Raffington was taken into custody pursuant to a warrant of removal, she
petitioned for habeas corpus relief. The district court denied relief, concluding that the
INS had a good faith basis to appeal the IJ’s grant of suspension of deportation.
Raffington moved to reopen the case to present her CAT claim. The district court
denied leave to file a motion for reconsideration because they found “no evidence to
suggest that Raffington could obtain relief under the Convention.” She appealed both
orders. The district court granted a stay pending appeal because removal might cause
irreparable injury and Raffington “raises a substantial question as to whether her
Convention Against Torture claim has been adequately adjudicated.”

Issue

Does Raffington have grounds to stay the deportation order under the Convention
Against Torture?

Decision
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No. She may have requested a stay, but the law does not require she receive one.

Reasoning

Raffington argued that the district court erred in refusing to consider her request for
relief under the CAT because that claim had never been adjudicated on the merits.
The court stated, “At the outset, we seriously doubt whether this claim is even
cognizable in habeas. As ratified by the United States, the CAT is a non-self-executing
treaty, which means there is no direct right of action for violation of the treaty, only for
violation of any domestic law implementing the treaty. The relevant statute provides that
implementation of CAT shall be in accordance with nonreviewable agency
regulations, and that judicial review of the denial of CAT relief must be ‘as part of the
review of a final order of removal’ ” (emphasis added).

Rejection of Treaties

Technically, even though its representatives have signed a treaty, a state is not bound by the
treaty’s obligations until ratification has taken place. Instances abound where states have
signed but not ratified a treaty. In the United States, the Senate is free to deny its consent
to a treaty negotiated by the executive branch even though the action might generate ill-
feeling among the other parties to the agreement. Under such circumstances, the president
has no independent authority to proclaim the treaty as the “law of the land.” Among the
more noted instances of Senate refusal stands the Treaty of Versailles (ending World War
I), which included the Covenant of the League of Nations. More to the point, a state may
not ratify an agreement because politics within the state may make acceptance difficult or
impossible. Negotiated terms acceptable at the international level may not be so at the
domestic level.35 As discussed earlier, the U.S. Senate took 40 years to ratify the Genocide
Convention.

In many instances, the president has not submitted a treaty to the Senate for ratification
or has withdrawn it before a vote because of a calculation that the Senate would reject it.
President Carter submitted the Strategic Arms Limitation Treaty II (SALT II) with the
Soviet Union to the Senate, but chose to withdraw it before a formal vote because he knew
it had no chance of ratification. He then, in a statement designed to reassure the Soviet
Union, emphasized that the United States would adhere to the provisions of the treaty as
official “policy”/solemn political commitment even though the Senate had not ratified the
treaty. The United States signed the Rome Statute creating the ICC, but neither President
Clinton nor President Bush submitted the treaty to the Senate because of perceived
opposition. President Obama has withheld a number of treaties for the same reason.36

The United States did not originally sign the Rome Statute that established the ICC. It
had opposed many features of the Rome Statute before and during the conference (1997)
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that produced the final text.37 When finally signing the treaty in December 2000, President
Clinton reiterated American objections and said he would not submit the treaty to the
Senate for ratification unless other states would consent to revise the treaty to take into
account American objections.38 In May 2002, President George W. Bush “unsigned” the
ICC treaty. The decision to “unsign” was unprecedented and raised many questions about
the legal significance of the withdrawal as well as the importance of the precedent.39

Simply stated, the U.S. action raised the question of the legal significance of signature
alone. As noted earlier, Article 18 of the Vienna Convention arguably obligates states that
have signed a particular instrument to refrain from any acts that might hinder or disrupt
the operation of the treaty regime.40 This presumably obligates states not to act in bad faith
or in a way that might affect the legitimate expectations of benefits other states hoped to
achieve in agreeing to the treaty. The first unanswered question then becomes the
permissibility of unsigning. The second then depends upon the answer to the first: If
permissible, does unsigning release the United States from the obligation not to disrupt the
purpose and operations of the treaty?

Registration of Treaties

The registration of international treaties41 is not a new idea. Before World War I, the
practice of states was governed largely by secret diplomacy. The search for the causes of
World War I led to strong criticism of secret diplomacy. President Woodrow Wilson
emerged as the leader of a segment of international public opinion favoring not only open
diplomacy but also the registration of treaties as a means of ensuring publicity for their
contents. Although the expectation that open diplomacy and full public knowledge
concerning the making and contents of all kinds of agreements among nations would
eliminate a major cause of war has proven illusory, the idea of registering treaties has
survived largely as the result of Wilson’s crusade. Article 18 of the League Covenant
provided that “every treaty or international engagement entered into hereafter by any
Member of the League shall be forthwith registered with the Secretariat and shall as soon as
possible be published by it. No such treaty or international engagement shall be binding
until so registered.” The Charter of the United Nations in Article 102 requires the
compulsory registration of international treaties and agreements.

The significant change in the Charter from the provisions of Article 18 of the Covenant
is the avoidance of the principle that unregistered treaties would lack binding force for the
parties in question. The Charter simply says that presumed obligations under unregistered
treaties may not be used in any dispute taken up by any organ of the United Nations. Post
World War II, we have no cases where states have attempted to invoke an unregistered
instrument in this way.

Interpretation of Treaties

Once an international agreement comes into force, the interpretation42 of its meaning and
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purposes will often continue to be a problem. Negotiators are not psychics who can foretell
all future events. New problems not part of the original negotiations will emerge.
Disarmament and arms control agreements are particularly fragile because technologies
change, and competitive states will seek loopholes. Consider in this respect the attempt of
President Reagan’s administration to “reinterpret” the Antiballistic Missile Ban (ABM)
Treaty that formed an integral part of the first Strategic Arms Limitation Treaty talks and
agreement (SALT I) to permit continued research, testing, and development of the
technologies associated with the Strategic Defense Initiative (colloquially known as “Star
Wars”). While some schools of thought have proposed canons43 for interpretation, a
thorough discussion of these lies far beyond the tasks of an introductory text. An
examination of these is not necessary to grasp the fundamental principles. Most modern
writers agree that three basic principles govern the interpretation of treaties: (1) ordinary
meaning in context, that is, determination of the real meaning of the parties’ accepting the
instrument; (2) good faith; and (3) intent and purpose. Unless there is substantial evidence
to the contrary, interpretations must assume that the parties intended a treaty to have effect
and must not produce an absurd result (see Vienna Convention, Articles 31–33).

Wording A fundamental objective of interpretation is, therefore, to discover just what the
parties to a treaty understood the agreement to mean when they entered into it. The
process parallels that of a lawyer in seeking to give effect to contracts, wills, trusts, and other
arrangements within the domestic context. If the instrument’s terms are clear and specific,
no contrary intent can be asserted by either party to the agreement. A commonly cited
example illustrates this principle. Article III, Section 1, of the Hay–Pauncefote Treaty of
1901 provided that the Panama Canal should be “free and open to the vessels of commerce
and war of all nations observing these Rules, on terms of entire equality.” The United
States asserted, however, that the term all nations did not include the United States—
because the United States had built the canal, continued as its owner, and thus had the
right to grant preferential treatment to its own ships, namely, exemption from payment of
tolls under the Panama Tolls Act. Elihu Root, one of the most prominent international
lawyers in the United States, sided with the British government in its protest that the clear
terms and intentions of the treaty had been violated by the exemptions in question. After
much discussion in Congress, the exemptions were eventually repealed in 1914.

The words used in the agreement are to be interpreted in their usual, ordinary meaning
unless, by some chance, such an interpretation would produce absurd, contradictory, or
impossible consequences. Because a treaty is expected to reflect the intentions of the parties
involved, it may be necessary in interpretation to depart from the literal meaning of certain
words in order to avoid conclusions quite obviously contrary to the treaty’s intent.
Moreover, difficulties in translation may produce anomalies because many words and terms
do not translate literally from one language to another. Treaties can also be interpreted, on
occasion, in the light of other conventions covering the same subject matter. This was
done, for example, by the Permanent Court of International Justice in the River Oder
Commission case.44
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Rules for Interpreting Multilingual Treaties When a treaty is concluded in two or more
languages, all texts being authentic, there may be considerable difficulties in interpretation.
For instance, a given term may have a broad, liberal meaning in one of the languages, and
its equivalent in another language may have a restrictive, narrow meaning. Under such
conditions, the tendency has been to use the narrower meaning in interpreting the treaty.
Article 33 of the Vienna Convention states that:

The terms of the treaty are presumed to have the same meaning in each authentic text.
Except where a particular text prevails in accordance with paragraph 1, when a
comparison of the authentic texts discloses a difference of meaning which the
application of articles 31 and 32 does not remove, the meaning which best reconciles
the texts, having regard to the object and purpose of the treaty, shall be adopted.

Logical Interpretation If grammatical analysis should prove insufficient to interpret a
treaty, logical interpretation may be called into play. In other words, a given term or
provision in an international instrument may be given a meaning that is logical and in
harmony with the other parts of the agreement.45 Such an interpretation seeks to construe
dubious passages or terms in their context—a principle one can find little to quarrel with.

Historical Interpretation Courts have occasionally applied a historical interpretation to
certain treaties, although this method requires considerable caution in its application. As
long as a court restricts itself in this sphere to an examination of records concerned with
negotiation of the agreement and related documents (travaux préparatoires, or preparatory
work and discussions), the historical approach to interpretation appears quite reasonable.
But once a court accepts previous history (historical relations among the parties, for
example), it begins to tread on highly questionable ground. In this same vein, a court may
examine common practice regarding the treaty that might establish a common
understanding of the meaning of the terms.46

Purpose and Function There is still another approach to treaty interpretation, seldom seen
in practice—if all other approaches have failed to yield an acceptable result, the body
resolving the dispute may focus on the function intended to be served by the treaty.47 That
is, a court may attempt to interpret the instrument based on its purposes.
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SPECIAL PROBLEMS

Effects on Third Parties

At this point, we need to address certain special problems with the interpretation of
international agreements. One of these is the effect of such instruments on third parties.
Many agreements, by their positive terminology, have been clearly intended to benefit third
parties. This is particularly true when a treaty contains an adhesion or accession clause,
enabling third states to become parties to the instrument and to acquire by such a step a
variety of legal privileges that otherwise might—or might not—have been conceded to
them. On the other hand, no treaty can create legally binding obligations or rights for a third
party without the latter’s consent. If that consent is stated expressly, then the third party
accepts the obligation established intentionally by the treaty. A legal right is created if the
parties to the treaty intend to grant that right to a third party, to a group of states that party
belongs to, or to all states, but in every instance, the third party must assent to the right.
That assent, however, need not be expressed specifically (as in the case of a treaty-created
obligation); as long as the third party does not voice an objection to the right granted,
assent is assumed by the parties to the treaty.48

Charters and Constitutions of International Organizations

Special problems of interpretation may arise in connection with the charters or
constitutions of international organizations. A majority of such instruments, certainly in
the case of most contemporary specialized agencies of the United Nations, contain
provisions specifying how any disputes concerning interpretation are to be settled. But the
Charter of the United Nations lacks such a precise formulation, even though it does
contain a number of hints about possible methods of interpretation. The absence of specific
provisions might indicate that unilateral interpretation is permissible, but designation in
Article 92 of the ICJ as “the principal judicial organ of the United Nations” could lead to
the logical conclusion that the court should serve as the agency of interpretation. Finally,
the provision of Article 10, which grants competence to the General Assembly to “discuss
any questions or any matters relating to the powers and function of any organs provided for
in the present Charter,” could be viewed as authority for the General Assembly to interpret
at least certain aspects of the Charter. The factual development of Charter interpretation in
the United Nations appears to have emphasized interpretation by the political organs of the
United Nations, but on occasion not only the ICJ but also the secretary-general has handed
down rulings as to the applicable meaning of Charter provisions.
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VALIDITY OF TREATIES

One of the oldest principles in international law is usually rendered as pacta sunt servanda:
“treaties must be observed.”49 However, as in the case of domestic contracts as well as
domestic legislation, circumstances or conditions may occur that will invalidate treaties.
Hence, we must examine not only the validity of the principle itself but also the conditions
under which treaties will be considered valid or invalid. A state may not render an
agreement invalid by just verbally condemning it, as Pope Innocent X did in the instance of
the Treaty of Westphalia, calling it “null, void, invalid, iniquitous, unjust, damnable,
reprobate, inane, empty of meaning and effect for all times.” Rather, specific conditions or
situations affect the validity of an agreement; that is, validity is determined by the existence,
or lack thereof, of binding force on the parties involved. Many considerations play a part in
this matter, any or many of which may nullify an international agreement.50

Capacity to contract. A treaty is invalid if one of the parties to a bilateral agreement
lacks the capacity to contract (i.e., international personality; see Chapter 7).

Certain international organizations have the right to conclude valid international
agreements with states and/or among themselves. This ability adds a new aspect to the
problems of capacity to contract: In the case of such organizations, the governing
statutes, charters, or constitutions may have to be checked carefully to determine
whether a given organization has the capacity to conclude a certain agreement or
commit itself to specific obligations.
Authority granted to agents. The validity of an international agreement depends on the
authority granted by the respective government to the agents entrusted with its
negotiation. If an agent exceeds the powers conferred on him/her, the resulting
agreement will lack validity if the other parties have been notified beforehand of the
restrictions on his/her authority to conclude an agreement.
Personal duress or intimidation. A treaty is invalid when personal duress has been
brought to bear against the negotiators of one party (Vienna Convention, Article 51).

Note one exception to this general rule. Every peace treaty imposed at the end of a
war by the victors on the vanquished lacks the element of voluntary consent.
However, the same writers who stress the need of free assent also maintain that the
particular duress involved in a peace treaty does not negate its validity, and thus they
place peace treaties in an essentially separate category. The consent of Italy was not
required for giving effect to the peace treaty after World War II. Although Italy,
Bulgaria, and Finland did sign their respective peace treaties, Hungary and Romania
did not. No one has claimed that the latter peace treaties lacked validity.
Use of fraud in negotiation. A treaty whose negotiation involved fraud would be
considered invalid. Modern history can show very few instances in which outright
fraud formed a part of treaty negotiation, but this does not preclude the possibility of
such instances occurring in the future. However, mere failure to disclose some facts
during negotiation when such disclosure would weaken the case or argument of one of
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the negotiating parties should not be taken as a case of fraud. Only deliberate
fraudulent misrepresentation during the course of negotiation, such as the use of
falsified maps or documents or false statements as to facts, would have the effect of
invalidating the resulting agreement (Vienna Convention, Article 49).
Corruption of a state agent. At the insistence of several Third World delegations at the
1969 Vienna Conference, Article 50 was added to the Vienna Convention. It provides
that if the expression of a state’s consent to be bound by a treaty has been procured
through the corruption of its representative directly or indirectly by another
negotiating state, the first state may invoke this corruption as invalidating its consent
to be bound by the treaty (Vienna Convention, Article 50).
Substantial error. A treaty is void ab initio (from the beginning) if it can be shown
that the agreement was based upon a substantial error concerning the facts. In other
words, if in the course of negotiation and ratification, an incorrect assumption is made
by one or both of the parties, then the treaty may lack validity, or the party in
question may consider it “voidable” and refuse to be bound by the agreement. An
illustrative instance might be the use of an incorrect map. Note that in this case (to
distinguish this point from the one in item 3), this would be an erroneous map, not
one deliberately falsified to defraud the other party (see Vienna Convention, Article
48).
Conformity to other agreements. A treaty is not necessarily invalid if its provisions do
not conform to earlier agreements concluded among the same parties. In the event of
inconsistency between a new treaty and earlier agreements between the same parties,
the latest agreement prevails (as the latest evidence of intent and purpose).
Inconsistency with provisions of the UN Charter. A treaty inconsistent with the
provisions of the Charter of the United Nations has to yield to the Charter, provided
that all parties to the agreement are members of the United Nations.
Immoral object. Is a treaty void or voidable because it has an immoral object as its
substance? Lauterpacht has given a most persuasive affirmative answer. But dissent
must be registered, because the position taken by Lauterpacht implies both that
whatever is immoral is ipso facto illegal and that states may generally agree on actions
considered immoral. Certainly there are grave doubts about both assumptions. As yet,
morality and legality have not been united in marriage. Moreover, definitions of
immorality may—and indeed do—differ greatly, not only among different
civilizations in the world but also among the member states of the “Western” group.
Oral agreement. An agreement is not invalid simply because it is an oral agreement
rather than a written instrument. An agreement reached verbally between agents of
states who are capable of binding their respective governments is quite sufficient,
provided the evidence confirms that the individuals in question intend at the time to
conclude a binding agreement. Nevertheless, a written instrument is preferable to a
verbal agreement, if only to prevent subsequent disputes about the nature of the
understanding that has been reached.
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In conclusion, we must call attention to Article 42(1) of the Vienna Convention: “the
validity of a treaty or of the consent of a state to be bound by a treaty may be questioned
only through application of the relevant procedures contained in the provisions of the
Convention.” In other words, no state bound by the Convention may make allegations
about the invalidity of a given agreement without reference to the provisions of the
Convention.

Textual Elements

While most treaties follow an established pattern in regard to their format, no general rules
specify a particular formula. Many agreements have a preamble stating the reasons for the
agreement and the results expected to arise from it. Others incorporate such a statement of
purpose in the opening paragraphs of the actual text of the agreement. Following the
statement of purpose, however made, will come the substantive part of the agreement,
containing the detailed provisions of the treaty—the mutual obligations to which each state
has consented. The following sections will then normally deal with the issues of
implementation, such as the details of the ratification process, the effective date of the
treaty, the duration of the treaty, the time the instrument will remain open for signature,
dispute resolution procedures, registration, method(s) of termination (if applicable), and
other details the negotiators feel are important. In some cases, implementation issues will be
included in an ancillary protocol rather than in the primary document.

Treaties vary regarding the detail the parties feel necessary to include. As noted earlier,
the SALT I Interim Agreement and the ABM Treaty were remarkably concise. The 1928
Kellogg–Briand Pact consisted of one page and three paragraphs. On the other hand, the
agreement between President Reagan and General Secretary Mikhail Gorbachev of the
Soviet Union that dealt with the removal of intermediate-range ballistic missiles (INF
Treaty) ran to 166 pages.

Termination of Treaties

To begin, unless the text indicates a specific time span, theoretically a duly enacted treaty
has no time limit. Unless specified in the text, theoretically treaties are in effect forever. In
talking about the termination of treaties, one should keep this point in mind. Second, the
greatest majority of treaty practice revolves around bilateral treaties. The termination of a
multilateral treaty has rarely been an issue. The Vienna Convention (Articles 54–64) lists
reasons for termination:

according to the terms of the treaty itself;
by explicit or tacit agreement of the parties concerned;
through violation of the provisions of a bilateral agreement by one party, the second
party then asserting, if it so desires, that it considers violation as terminating the
treaty;
by one party of a bilateral agreement on the grounds that fundamental conditions on
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which the treaty rests have changed;
through the emergence of a new peremptory norm of general international law
conflicting with the treaty; or
through the outbreak of hostilities between parties to the agreement (Vienna
Convention, Articles 54–64).

A seventh, and obvious, cause of termination—particularly true in the case of bilateral
agreements—is the disappearance (extinction) of one of the parties. The fact that we have
listed so many ways of termination indicates that few treaties will last forever.

Obviously, any bilateral agreement between states may end by mutual consent of the
parties to the instrument. Such agreement would normally take the form of a written
declaration by which the parties state their intention to terminate. Similarly, states may
terminate a treaty by implication—that is, through the conclusion of another treaty that
obviously supersedes prior agreements among the same parties without mentioning such
agreements in the text of the new instrument. And, on occasion, it appears that a treaty has
been terminated by a tacit agreement among the parties involved to let the treaty lapse
through nonobservance. In other words, each in turn fails to comply with the terms of the
treaty, and no one protests such nonobservance, because all are in tacit agreement that they
no longer wish to be bound by the provisions of the instrument.

Many treaties contain specific provisions about termination. In general, such provisions
envisage three basic causes for the end of the agreement: lack of performance, arrival of a
fixed termination date, and denunciation of the agreement as outlined therein. Some
treaties end when the acts called for by the agreement have been performed by the parties
involved. An example would be the voluntary cession of territory by sale. When the
purchasing state has transmitted the appropriate sums to the selling state, the title to the
affected area is transferred and the treaty is terminated. The actual documents remain, of
course, as evidences of the transaction and may help settle any disputes about the
performance of the acts involved.

Many treaties contain a specific expiration date. On that date, the treaty becomes null
and void unless the parties have made appropriate arrangements for extending the life of
the agreements, and the parties concerned have acted in accordance with that provision to
extend their agreement’s duration. Treaties that contain provisions permitting denunciation
or renunciation usually contain provisions that set a minimum duration of the agreement.
After the date on which this minimum life comes to an end, the treaty continues in force
but may terminate when renounced by either party. Commonly termination, in regard to
the renouncing party, does not occur immediately but after a time interval (six months or a
year is a period frequently utilized) between the time the notice of denunciation was filed
and the effective termination of the agreement for the denouncing party. Article 127.1 of
the Rome Statute of the ICC provides that:

A State Party may, by written notification addressed to the Secretary-General of the
United Nations, withdraw from this Statute. The withdrawal shall take effect one year
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after the date of receipt of the notification, unless the notification specifies a later date.

However, note that Article 127.2 imposes some conditions on states that choose to
withdraw:

A State shall not be discharged, by reason of its withdrawal, from the obligations arising
from this Statute while it was a Party to the Statute, including any financial obligations
which may have accrued. Its withdrawal shall not affect any cooperation with the Court
in connection with criminal investigations and proceedings in relation to which the
withdrawing State had a duty to cooperate and which were commenced prior to the date
on which the withdrawal became effective, nor shall it prejudice in any way the
continued consideration of any matter which was already under consideration by the
Court prior to the date on which the withdrawal became effective.

Violations as a Cause for Termination For obvious reasons, the questions here relate
mainly to bilateral treaties. In the event that one of the states involved in a treaty violates
any of its provisions, the treaty does not by that fact automatically become invalid or void.
States may not unilaterally cancel a mutual obligation. Where treaties do not specify rules
for resolving conflicts, this question has no good answer in the abstract because the answer
or outcome really depends upon the nature and intent of the violation. Moreover, while in
some ways the principles that apply to contracts in municipal law yield a parallel, those at
the international level seem more imprecise and less evident in terms of consistent practice.
At the very least, the other party may suspend its performance. If the violation is of such a
nature that it has eliminated the basis for the agreement, and the state committing the
violation has deliberately undertaken the action, clearly the requirement of good faith no
longer applies. Under these circumstances, abrogation would seem permissible (Article 60
of the Vienna Treaty concerning “material breach”).51 In some circumstances, a state may
undertake an act of retorsion or reprisal as a measure of punishment in an effort to have the
violator redress the grievance. We find few instances of punishment because enforcement or
“teaching a lesson” may affect other relationships and values (in particular, relationships
and values involving third states).

Many multilateral treaties such as those setting up the World Trade Organization
(WTO) and the United Nations Convention on the Law of the Sea III (UNCLOS III)
contain explicit and compulsory mechanisms for dispute resolution. The Charter of the
United Nations contains a harsh-sounding approach to the question of unilateral violation.
Article 6 states:

A Member of the United Nations which has persistently violated the Principles
contained in the present Charter may be expelled from the Organization of the General
Assembly upon the recommendation of the Security Council.

This has never occurred.
If a multilateral convention does not contain dispute resolution provisions, Article 60.2
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of the Vienna Convention lays out several courses of action: (1) a decision by all the other
states parties either to terminate the participation of the violator or to suspend the operation
of the treaty, in whole or in part until resolution of the issue; (2) a party affected by the
breach may invoke it as a reason to suspend the operation of the treaty “in whole or in part”
with respect to the bilateral relationship with the violator; or (3) if the material breach
fundamentally changes the position of all other states in the treaty regime with respect to
further performance of their obligations, any state party, any of the remaining states parties
may “invoke the breach as a ground for suspending the operation of the treaty in whole or
in part with respect to itself.”

Changed Circumstances Is a treaty void or voidable because circumstances have altered in
fundamental ways since the agreement’s inception? This question represents one of the
most irritating problems in the realm of international agreements. Unilateral denunciation
of a treaty on the grounds of changed circumstances has been accepted as a doctrine,
though often regretfully, by almost all modern writers on international law. Since Vattel’s
time, the correctness of the concept of rebus sic stantibus has been recognized not only by
writers but also by the secretary-general of the United Nations, in commenting on the
termination of European treaties protecting minorities (between 1939 and 1947) through
basic changes in conditions. Numerous modern court decisions have also referred to the
doctrine so that it may now be invoked by states. The ICJ itself affirmed the doctrine of
rebus sic stantibus in the Fisheries Jurisdiction case52 when it held that

this principle and the conditions and exceptions to which it is subjected, have been
embodied in Art. 62 of the Vienna Convention which may in many respects be
considered as a codification of existing customary international law.

Article 62 of the Vienna Convention contains two conditions for the application of the
doctrine: (1) the existence of the circumstances subsequently changed “must have
constituted an essential basis of the consent of the parties to be bound by the treaty” (i.e., a
fundamental change); and (2) the effect of the changes must have been such as “radically to
transform the extent of obligations still to be performed under the treaty.”

The real problem in the doctrine of rebus sic stantibus arises when one looks for its
invocation in actual practice. Few writers and fewer diplomats appear to be able to agree on
the circumstances under which the doctrine could be justifiably invoked. The most recent
use of the doctrine involved the Gabčíkovo–Nagymaros Project on the Danube River,
originally based on a Hungarian–Czechoslovak treaty of 1977. Hungary unilaterally
terminated the treaty in 1992. A Special Agreement of July 2, 1993, between Hungary and
the Slovak Republic submitted existing differences to the ICJ. In examining the
circumstances in light of Article 62, the ICJ concluded:53

The changed circumstances advanced by Hungary are, in the Court’s view, not of such a
nature, either individually or collectively, that their effect would radically transform the
extent of the obligation still to be performed in order to accomplish the Project. A
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fundamental change of circumstance must have been unforeseen; the existence of the
circumstances at the time of the Treaty’s conclusion must have constituted an essential
basis of the consent of the parties to be bound by the Treaty . . . [T]he stability of treaty
relations requires that the plea of fundamental change of circumstances be applied only
in exceptional cases.

An Interesting Question: Termination in the United States President Jimmy Carter
chose to terminate the Mutual Defense Treaty with the Republic of China in accordance
with the terms of the instrument. He invoked Article X of the 1954 treaty, which stated
that termination would occur after one year’s notice by either party. This was fully in
accord with Article 67(2) of the Vienna Convention:

Any act declaring invalid, terminating, withdrawing from or suspending the operation of
a treaty pursuant to the provisions of the treaty or of paragraphs 2 or 3 of Article 65 shall
be carried out through an instrument communicated to the other parties. If the
instrument is not signed by the Head of State, Head of Government or
Minister for Foreign Affairs, the representatives of the state communicating it may be
called upon to produce full powers.

The arguments concerning the legal aspects of President Carter’s termination of the
Mutual Defense Treaty with the Republic of China did not address the international law
aspects of the matter. Rather, they related to internal questions of constitutional authority
(separation of powers). The U.S. Constitution gives the president the power to make
treaties with the advice and consent of the Senate. The Constitution is silent concerning
who may “unmake” (i.e., terminate) a treaty. President Carter’s critics argued that logic
dictated that, if the president could make a treaty only with the advice and consent of the
Senate, then the president also needed the advice and consent of the Senate to “unmake”
(terminate) a treaty.54 He had no authority to do it unilaterally. The Supreme Court
determined this to be a nonjusticiable “political question”—something that had to be
worked out between the executive and the Congress. By leaving controversy moot, the
Court in essence approved the president’s action. One further note here: No rule of
international law requires that all treaties with a “derecognized” government terminate
automatically with the end of recognition, provided the agreements in question relate to the
area (territory) actually under the control of the derecognized government. Hence the U.S.
government announced, sometime after the denunciation of the Mutual Defense Treaty,
that the slightly fewer than 60 other agreements concluded earlier with the Republic of
China (Taiwan) would be regarded as continuing in force.55

138



SUGGESTED READINGS

Aust, A., Modern Treaty Law (3rd ed.) (2014).
Cannizzaro, The Law of Treaties Beyond the Vienna Convention (2011).
Chiu, The People’s Republic of China and the Law of Treaties (1999).
Cohen, R., Negotiating Across Cultures: Communication Obstacles in International Diplomacy (rev. ed. 1997).
Harjo, S. S. (ed.), Nation to Nation: Treaties Between the United States and American Indian Nations (Smithsonian,

2014).
Hollis, D. B. (ed.), The Oxford Guide to Treaties (Oxford, 2014).
Kolb, R., The Law of Treaties: An Introduction (Edward Elgar, 2014)
Kontou, N., The Termination and Revision of Treaties in Light of New Customary International Law (1995).
Piris, J.-C., The Lisbon Treaty: A Legal and Political Analysis (2010).
Reisenfeld, S. A., “The Doctrine of Self-Executing Treaties and U.S. v. Postal: Win at Any Price?” 74 AJIL 892 (1980).
United States Senate Foreign Relations Committee, Termination of Treaties: The Constitutional Allocation of Power

(2005).

139



Notes

1 Dates for this battle vary. Indeed, in one edition of the Encyclopedia Britannica, three articles that mention the battle
give three different dates.
2 On the general subject of treaties, see A. Aust, Modern Treaty Law, 3rd ed. (2014).
3 U.S. Department of State, “Treaty Affairs,” www.state.gov/s/l/treaty/index.htm. The State Department also publishes
Treaties in Force (TIF) each January, as well as the Treaties and Other International Agreements (T.I.A.S.) series.
4 D. P. Myers, “The Names and Scope of Treaties,” 51 American Journal of International Law 574 (1957), 575.
5 Text at https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf.
6 Restatement (Third) of Foreign Relations Law, § 301 (1987).
7 See “The Historic Deal That Will Prevent Iran from Acquiring a Nuclear Weapon,” The White House,
https://www.whitehouse.gov/issues/foreign-policy/iran-deal. For an analysis, BBC News, “Iran nuclear deal: Key
details,” (January 16, 2016).
8 International Law Commission, http://legal.un.org/ilc/.
9 Convention on the Prevention and Punishment of the Crime of Genocide. Adopted by the General Assembly of the
United Nations on 9 December 1948, https://treaties.un.org/doc/Publication/UNTS/Volume%2078/volume-78-I-
1021-English.pdf.
10 For a concise discussion, see M. Garcia, “International Law and Agreements: Their Effect upon U.S. Law,”
Congressional Research Service (February 18, 2015), 5, https://fas.org/sgp/crs/misc/RL32528.pdf.
11 Text at https://www.whitehouse.gov/sites/default/files/2012.06.01u.s.-afghanistanspasignedtext.pdf.
12 J. Peake, “Executive Agreements as a Foreign Policy Tool during the Bush and Obama Administrations,” 2015
Midwest Political Science Association Meetings (2015), http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=2594414&download=yes.
13 Text at U. S. Department of State, http://www.state.gov/documents/organization/122074.pdf.
14 See G. Sick, “The Carter Administration,” The United States Institute of Peace, Iran Primer,
http://iranprimer.usip.org/resource/carter-administration-0.
15 Text of the law in 11 International Legal Materials 1117 (1972); see also the statement by the legal adviser,
Department of State (May 18, 1972), excerpted in 66 AJIL 845 (1972), and letters from the acting secretary of state
(January 26, 1973), 67 AJIL 544 (1973); and (September 6, 1973), 68 AJIL 117 (1974). The Act was amended by Pub.
L. 95–426 (Foreign Relations Authorization Act, Fiscal Year 1979, of October 7, 1978) to include all agencies.
16 Reporting International Agreements to Congress under Case Act, U.S. Department of State,
http://www.state.gov/s/l/treaty/caseact/.
17 See, for example, Dames & Moore v. Reagan, 453 U.S. 654, 101 S.Ct. 2972 (1981); United States v. Guy W. Capps,
Inc., U.S. Court of Appeals, 4th Cir., 1953, 204 F.2d 655, digested in 48 AJIL 153 (1954); for the problem of a
conflict between an executive agreement and a state law, see United States v. Pink, U.S. Supreme Court, 1942, 315 U.S.
203.
18 See C. Y. Pan, “Legal Aspects of the Yalta Agreement,” 46 AJIL 40 (1952); the essentially opposing views of H. W.
Briggs, “The Leaders’ Agreement of Yalta,” 40 AJIL 376 (1946) (text of the agreement is reprinted in full in both
sources); and O. Schachter, “The Twilight Existence of Nonbinding International Agreements,” 71 AJIL 296 (1977).
19 See Vienna Convention on the Law of Treaties of May 23, 1969. Text and elaborate commentary in 61 AJIL 263
(1967 Supp.); text of convention and related documents in 63 AJIL 875 (1969), and in 8 ILM 679 (1969); text also at
www.untreaty.un.org/ilc/texts/instruments/english/conventions/1_2_1986.pdf; entered into force January 27, 1980.
The United States has not ratified the convention.
20 See the Memorandum (October 15, 1973) of the acting legal adviser, U.S. Department of State, on the functions of
the secretary of state regarding treaties, excerpted in 68 AJIL 322 (1974).
21 See R. Cohen, Negotiating Across Cultures (1997) for a treatise on the factors that may affect negotiation.

140

http://www.state.gov/s/l/treaty/index.htm
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf
https://www.whitehouse.gov/issues/foreign-policy/iran-deal
http://legal.un.org/ilc/
https://treaties.un.org/doc/Publication/UNTS/Volume%2078/volume-78-I-1021-English.pdf
https://fas.org/sgp/crs/misc/RL32528.pdf
https://www.whitehouse.gov/sites/default/files/2012.06.01u.s.-afghanistanspasignedtext.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2594414&download=yes
http://www.state.gov/documents/organization/122074.pdf
http://iranprimer.usip.org/resource/carter-administration-0
http://www.state.gov/s/l/treaty/caseact/
http://www.untreaty.un.org/ilc/texts/instruments/english/conventions/1_2_1986.pdf


22 G.A. Res. 44/34, U.N. GAOR, 6th Comm., 44th Sess., Supp. No. 49, at 306, U.N. Doc. A/44/766 (1989).
23 See W. A. Schabas, An Introduction to the International Criminal Court (2011); B. N. Schiff, Building the
International Criminal Court (2011).
24 See M. J. Struett, The Politics of Constructing the International Criminal Court: NGOs, Constituency and Agency
(2008).
25 See R. Cohen, Negotiating Across Cultures: Communication Obstacles in International Diplomacy (rev. ed. 1997).
26 See Text of the Rome Statute circulated as document A/CONF.183/9 of 17 July 1998 and corrected by process-
verbaux of 10 November 1998, 12 July 1999, 30 November 1999, 8 May 2000, 17 January 2001, and 16 January
2002. The statute entered into force on 1 July 2002, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf.
27 For an interesting discussion concerning ratification, see R. D. Putnam, “Diplomacy and Domestic Politics: The
Logic of Two-Level Games,” 42 International Organization 427 (1988).
28 See M. J. Glennon, “The Senate Role in Treaty Ratification,” 77 AJIL 257 (1983).
29 See E. Swaine, “Treaty Reservations,” in The Oxford Guide to Treaties ed. Duncan Hollis (2012).
30 Reservations to the Genocide Treaty, ICJ Reports (1951), 24; ICJ Reports, 1951 (Pleadings, Oral Arguments), May 28,
1951, in 45 AJIL 579 (1951); see also Y.-L. Liang, “The Third Session of the International Law Commission: Review
of Its Work by the General Assembly—I,” 46 AJIL 483 (1952), for a detailed analysis of the opinion.
31 See, for example, D. Stewart, “The Oxford Guide to Treaties Symposium: Treaty Reservations and ‘Objections-to-
Reservations,’ ” and H. H. Koh, “The Oxford Guide to Treaties Symposium: What Happens if a Treaty Reservation is
Invalid?” Opinio Juris (March 5, 2016), http://opiniojuris.org/2012/11/08/the-oxford-guide-to-treaties-symposium-
treaty-reservations-and-objections-to-reservations/.
32 Rome Statute, n. 30.
33 See S. I. Vladeck, “Non-self-executing Treaties and the Suspension Clause After St. Cyr,” 113 Yale L.J. 2007
(2004).
34 See also Wang v. Ashcroft, U.S. Court of Appeals Second Circuit (2003), 320 F.3d 130; 2003 U.S. App. LEXIS
2086.
35 See Putnam, note 20.
36 See Toni Johnson, “Congress and U.S. Foreign Policy, Council on Foreign Relations (January 23, 2013),
http://www.cfr.org/united-states/congress-us-foreign-policy/p29871.
37 Letter from John R. Bolton, undersecretary of state for arms control and international security, to UN Secretary-
General Kofi Annan (May 6, 2002), www.state.gov/r/pa/prs/2002/9968.htm, in keeping with the role of the United
Nations as treaty depository.
38 W. J. Clinton, president of the United States, “Statement on Signature of the International Criminal Court Treaty,
Washington, DC,” at 1 (December 31, 2000), 37 Weekly Comp. Press Doc. 4 (January 8, 2001). Note that President
Clinton’s signature occurred in the very last days of his administration and on the last possible day for a “signature
without ratification,” as specified in the statute.
39 D. C. Scott, “Presidential Power to ‘Unsign’ Treaties,” 69 U. Chi. L. Rev. 1447 (2002), discusses the circumstances
surrounding the possibility that the United States might also unsign the Comprehensive Test Ban Treaty. See also E. T.
Swaine, “Unsigning,” 55 Stan. L. Rev. 2061 (2003), for a concise discussion of issues and positions.
40 As noted earlier, many states—including the United States—have not ratified the Vienna Convention but have
nonetheless accepted it as declaratory of customary law.
41 The interested reader will find suggestive materials in P. C. Jessup, “Modernization of the Law of International
Contractual Agreements,” 41 AJIL 378, 381 (1947); see also Vienna Convention, Articles 76–80.
42 The literature on the subject is extensive and diversified in its approach. Consult, inter alia, Lauterpacht, Oppenheim,
I: 950 (which, incidentally, lists an unusually large total of 16 rules to be applied to the interpretation of treaties), and
the illuminating opinions of the legal adviser of the Department of State concerning the 1963 Nuclear Test Ban Treaty,
reprinted in 58 AJIL 175 (1964).
43 A canon is a rule or, more particularly, a body of rules established as fundamental and valid for a particular area of

141

https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://opiniojuris.org/2012/11/08/the-oxford-guide-to-treaties-symposium-treaty-reservations-and-objections-to-reservations/
http://www.cfr.org/united-states/congress-us-foreign-policy/p29871
http://www.state.gov/r/pa/prs/2002/9968.htm


study.
44 River Oder Commission case (Six Gov’ts v. Poland), PCIJ, Ser. A, No. 23 (1929), at 26 of the Judgment of September
10, 1929.
45 See such pertinent opinions of the Permanent Court of International Justice as the one on the Interpretation of the
Statute of Memel, PCIJ, Ser. A/B, No. 49 (1932), on the Minority Schools in Upper Silesia, Ser. A., No. 15 (1928); the
Mosul case, Ser. B, No. 12 (1925); and the opinion on the Postal Service in Danzig, Ser. B, No. 11 (1925).
46 See R. Gardiner, Treaty Interpretation (2008), and U. Linderfalk, On the Interpretation of Treaties: The Modern
International Law as Expressed in the 1969 Vienna Convention on the Law of Treaties (2008).
47 See Permanent Court of International Justice advisory opinions on the Acquisition of Polish Nationality, Ser. B, No.
7 (1923); on the Competence of the International Labour Organization to Regulate, Incidentally, the Personal Work of
Employers, Ser. B, No. 13 (1923); on Interpretation of the 1919 Convention Concerning Employment of Women During
the Night, Ser. A/B, No. 50 (1932); in the judgment on Certain German Interests in Polish Upper Silesia, Ser. A, No. 7
(1926); and in the Chorzów Factory case, Ser. A, No. 17 (1928).
48 Based on Vienna Convention, Articles 34–38, on the effect of treaties on third parties. See also Permanent Court of
International Justice.
49 See the historical analysis of the maxim in H. Wehberg, “Pacta Sunt Servanda,” 53 AJIL 775 (1959), as well as the
heavily documented study of J. L. Kunz, “The Meaning and the Range of the Norm Pacta Sunt Servanda,” 39 AJIL 180
(1945); and Vienna Convention, Article 26.
50 Validity, invalidity, and termination of treaties are dealt with in the Vienna Convention, Articles 26–75.
51 Article 60(3) of the Vienna Convention says, “A material breach of a treaty, for the purpose of this article, consists
in: (a) a repudiation of the treaty not sanctioned by the present Convention; or (b) the violation of a provision essential
to the accomplishment of the object or purpose of the treaty.”
52 United Kingdom v. Iceland, Jurisdiction, ICJ Reports (1973), 18.
53 Case Concerning the Gabčíkovo–Nagymaros Project (Hungary v. Slovakia), International Court of Justice, Judgment of
September 25, 1997, General List No. 92, www.icj-cij.org/docket/files/92/7375.pdf.
54 Goldwater et al. v. Carter et al., U.S. Court of Appeals, DC, November 30, 1979, 617 F.2d 697, in 18 ILM 1488
(1979). See especially 1501–1502 on the presidential power to recognize governments and to void a treaty without
congressional action. On appeal, the Supreme Court vacated the judgment of the court of appeals and remanded the
case to the district court with directions to dismiss the complaint: U.S. Supreme Court, No. 79–856, December 13,
1979, in 19 ILM 239 (1980), and in 74 AJIL 441 (1980). On the other hand, see the Memorandum, Termination of
Treaties: International Rules and Internal United States Procedure, by the deputy assistant legal adviser for Foreign Affairs,
Department of State, in Whiteman, XIV, 461, in which the author asserted that “matters of policy or special
circumstances may make it appear to be advisable or necessary to obtain the concurrence or support of Congress or the
Senate.”
55 New York Times (December 18, 1978), A1, A10; see also U.S. Pub. L. 96–8, the “Taiwan Relations Act” of April
10, 1979, in 18 ILM 873 (1979). See also United States Senate Foreign Relations Committee, Termination of Treaties:
The Constitutional Allocation of Power (2005).

142

http://www.icj-cij.org/docket/files/92/7375.pdf


CHAPTER

5

143



O
International Legal Process

 
 
 

ne prominent analyst has defined a dispute as “a specific disagreement
concerning a matter of fact, law or policy in which a claim or assertion of one

party is met with refusal, counter-claim or denial by another.”1 Because politics involves
questions about the control, use, and distribution of scarce tangible and intangible
resources, conflict is built into the system. As we have discussed in Chapters 1 and 2, the
organization of the system into sovereign states of varying size and economic capacity
means that disputes over allocation of coveted or needed resources occur as a matter of
course. Scarcity means that often states may want the same thing or have issues over how
certain resources are apportioned. Prevailing ideas about appropriate policy means and ends
may also promote conflict. As we noted in Chapter 2, globalization has provided many
incentives that encourage cooperation, but it also has produced situations that fuel great
discontent as well. Many in lesser developed countries see globalization as promoting
policies that permit states (and individuals) who already have great advantage to attain
greater advantage. Nonetheless, the techniques and procedures we shall discuss in this
chapter do not focus on why or how conflicts occur, but rather on the means and methods
available to parties to help them resolve conflicts in a dispute when they do occur. More
narrowly, we will focus on techniques relevant to resolving disputes over legal issues.

Several observations seem appropriate here. First, disputes obviously vary in terms of
intensity and thus importance to states. Not every issue entails a matter of vital interests,
although the anarchic nature of the international system permits the governing authorities
of each state to attach whatever level of importance they choose to any dispute no matter
how trivial it may seem to third-party observers. Ethiopia and Eritrea fought a bloody war
(more than 100,000 casualties) ostensibly over a border dispute that involved a few square
miles of desert.2 Second, although the methods discussed in this chapter may be used to
resolve legal disputes, not every dispute between states involves a breach of a legal obligation.
Third, even when legal principles do have relevance, or when a breach of legal obligation
has occurred, the resolution of the dispute may not involve strict adherence to legal
principles and procedures. As we noted in Chapter 1, although lawyers may be involved,
dispute resolution at the international level often involves political officials whose goals,
methods of operation, fact collection, reasoning, and standards of evaluation may be far
different from those utilized by lawyers and judges. As we shall discuss later in this chapter,
at the international level, a bias against formal judicial methods exists because legal methods
do seek to insulate the decision process from the vagaries of political decision. Remember
that lawyers and judges seek comparable and reliable answers to similar situations.
Politicians-statesmen seek acceptable solutions. These two ends may often be incompatible.
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Moreover, this points out an important point: The role of law in dispute resolution and the
role of adjudication in dispute resolution form two different sets of considerations. By
definition, adjudication requires law, but legal principles may play a role absent a
framework for adjudication. As we shall see later, the use of law without adjudication
defines the normal circumstance in international politics.3

Note that the process of resolving disputes at the domestic level may often involve
procedures other than litigation in court (alternative dispute resolution or ADR). For
certain types of domestic civil or administrative law cases––divorce or other contractual
problems, for example––the parties may prefer mediation or arbitration to litigation. A
district attorney may prefer a plea bargain (negotiation) to trial for many reasons. In
comparison to most domestic legal systems, the international legal process involves a
myriad of methods, with formal methods of adjudication ranking near the bottom in
preference. We will discuss the role of courts in some detail in a separate chapter (Chapter
17).

This chapter will focus on peaceful means of resolving disputes. We will examine the
legitimate use of force as a sanction or response to disputes and the law that regulates the
conduct of the use of force in Chapters 19 and 20. For reasons we discussed in earlier
chapters, the use of force has played a central role in the evolution of the Westphalian state
system. Nonetheless, beginning with the treaties of Westphalia, every treaty that ended a
major conflict has had within it an obligation to use peaceful means to settle disputes.4 The
reasons states continued to resort to war flowed from the simple fact that, despite the
increasing costs of war, no viable alternatives were available. The treaties may have included
aspirational obligations, but did not spell out specific arrangements by which these goals
might be accomplished. Even if the treaties had contained language that set up mechanisms
for resolution, the material elements, both tangible and intangible, necessary to support
their application in practice were absent. Not until the latter part of the nineteenth century,
as the Industrial Revolution and its accompanying ideas took widespread hold in Western
Europe and the United States, did the idea of “peaceful settlement” as a normal course of
action gain currency.

In the contemporary system, Article 2(3) of the UN Charter obligates states to “settle
their international disputes by peaceful means in such a manner that international peace
and security, and justice, are not endangered.” Article 33(1) further requires that “The
parties to any dispute, the continuance of which is likely to endanger the maintenance of
international peace and security, shall, first of all, seek a solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or
arrangements, or other peaceful means of their own choice.” Some of these—conciliation
and inquiry, for example—are seldom used. As international law has evolved, many
multilateral treaties such as the United Nations Convention on the Law of the Sea
(UNCLOS III) and the World Trade Organization (WTO) now include procedures to
resolve disagreements among the parties. Failure to achieve compliance through the normal
methods for peacefully settling disputes can lead to the imposition of sanctions.

These techniques should not be taken as self-contained, independent methods in that the
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use of one might preclude another. In many cases they may form complementary or even
additive procedures. For example, negotiation will form part of an agreement to set up
mediation, conciliation, or arbitration, or to submit the dispute to the International Court
of Justice.5 Consider as well that the goals of the states involved will determine the selection
of a particular technique. One should not presume that finding an immediate solution is
the most immediate concern of the parties in a dispute. Building external support for your
position, “taking the high road” as a matter of prestige and reputation, or merely as a way
of seeking to delay any effort to resolve in hope that unfavorable circumstances might
change in your favor, may be interim goals.
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DIPLOMATIC CORRESPONDENCE: GOVERNMENT-
TO-GOVERNMENT CLAIM OR NEGOTIATION

Lodging protests through normal diplomatic channels forms the oldest and most used
method for addressing violations of international law or resolving other disputes.
Diplomatic correspondence utilizes the normal adversarial briefs designed to give the most
advantageous construction to the facts and the applicable law. Anyone examining the
exchange must understand the partisan and contentious nature of the process and seek to
evaluate the totality of the correspondence. States prefer this method for many claims
because it gives them a measure of control over the outcome. Negotiation uses normal
diplomatic channels.

MORTENSEN V. PETERS

Great Britain, High Court of Justiciary of Scotland,
1906 (1906) 8 S.C., 5th Series, 99, 14 Scot. L.T227

Facts

Appeal from decision of a sheriff who had imposed a fine of £50, with the alternative
of 15 days in prison.

Mortensen, a Danish citizen resident in England and master of a trawler registered
in Norway, had been charged with violating the Sea Fisheries Act and Herring
Fisheries (Scotland) Act by “otter trawling” in the Moray Firth at a distance of more
than 3 marine, or nautical, miles (approximately 1.15 statute, or land, miles) from the
nearest land. The statutes in question, and a bylaw enacted by the Fishery Board in
1892, forbade the fishing method in question in the Moray Firth, that body of water
having a mouth of approximately 75 miles across from point to point.* Mortensen
appealed, arguing that the statutes and bylaw applied only to British subjects or to
persons within British territory and that the place in question—that is, the location
where the alleged violation of law had taken place—was outside British territory under
international law and hence not subject to the statutes and bylaw.

Peters, the procurator fiscal of the court, argued in reply that the terms of the
statutes and bylaw were universal and that even if international law were applied, the
offense had been committed in British waters, and that even if the Moray Firth were
not part of British territory for all purposes, the British government was fully entitled
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1.

2.

3.

to undertake protective measures as regards fishing in those waters.†

Issues

Whether a British statute applied not only to British subjects but also to all other
persons within British territory.
Whether the waters of the Moray Firth outside the 3-mile limit were British
territorial waters and hence subject to British jurisdiction.
Whether domestic courts were bound by a statute contravening a rule of
international law.

Decision

The court ruled unanimously in the affirmative on all three issues and upheld
Mortensen’s conviction.

Resolution

Following the decision in Mortensen v. Peters, several foreign masters of trawlers
registered in Norway were arrested and convicted in Scotland for the same offense in
the same place. They were released, however, following a series of protests by the
Norwegian government. Norway then issued a warning to all trawlers registered under
its flag that no further diplomatic protection would be extended if charges of illegal
fishing in the Moray Firth were lodged against them. It also amended its own
regulations to make it more difficult to register foreign vessels in Norway.

The British Foreign Office in turn admitted through Mr. Walter Runciman in the
House of Commons in 1907 that the Fisheries Acts as interpreted in the Mortensen
case were “in conflict with international law.” Subsequently, Parliament enacted a
statute prohibiting the landing and selling in Great Britain of any fish caught by
prohibited methods in the prohibited areas in question.

Needless to say, the process has a high political content. The resulting negotiations may
produce a settlement that achieves a satisfactory result for the parties but leaves the legal
issues unresolved. The exchange may not successfully resolve the issues. Success in the end
depends upon the willingness of the parties to seek a negotiated solution, which in turn
relies upon mutual flexibility and goodwill. Hence, diplomatic exchange may not resolve
the issues. We will examine the claims process in some detail later in Chapter 11 (“State
Responsibility”). The Mortensen case furnishes an interesting example of how diplomatic
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correspondence/protest may work in practice.
Note that, in the aftermath of this controversy, both states altered their policies. Norway

tightened up its regulations regarding ship registration, thereby acknowledging a problem
and the desire to avoid future conflicts. Great Britain changed its legislation from a
questionable extension of legislative authority to a law prohibiting actions that it clearly had
the authority and absolute right to control. The new law prohibited activity falling clearly
within Great Britain’s own territorial jurisdiction. You should make note of the legal issues
in this case because we shall return to this case and the other issues in Chapter 6 when
discussing the relationship between international law and domestic law.

The Case Concerning the Conservation and Sustainable Exploitation of Swordfish Stocks in
the South-Eastern Pacific Ocean (Chile v. The European Union) illustrates the
interrelationship between negotiation and other means of settlement.6 In December 2000
the two parties submitted the dispute to the International Tribunal for the Law of the Sea
(ITLOS). After a series of postponements, the two parties began bilateral negotiations that
resulted in an agreement in November 2009. The two parties then notified the ITLOS that
they had reached mutual agreement on a settlement and requested withdrawal of the case.

Although states may prefer negotiation as a method, the technique has some important
limitations. Effectiveness depends upon normal diplomatic relations and a strong common
interest in finding a solution. The absence of formal diplomatic ties does not preclude all
contacts, but it does seriously inhibit communication. In addition, the ability to negotiate
an acceptable solution directly depends upon the level of consensus (compatibility) between
the disputants. A lack of formal relations often reflects a serious rift between the states. If
so, then the material conditions necessary for a settlement in terms of common interests
will not be present. Simply stated, resolution through negotiation depends upon how much
value states place upon what is at stake. The level of consensus between them will play a
major role in determining value in both tangible and intangible factors. In many cases, a
combination of low level of consensus and the high value of the stakes at issue will preclude
a negotiated settlement. The questions surrounding creation of an independent state of
Palestine, or those surrounding the dispute over Kashmir between India and Pakistan,
provide good examples here.
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OTHER METHODS: INQUIRY, CONCILIATION,
FACILITATION, AND MEDIATION

Inquiry and Fact-Finding

In any dispute, domestic or international, establishing the facts relating to the incident to
the satisfaction of both parties forms one of the most challenging tasks. Remember that
diplomatic exchanges constitute the equivalent of adversarial briefs. In some cases, states
may resort to third parties—that is, states or organizations not involved in the dispute—to
undertake an investigation to establish the facts. Early in the twentieth century,
commissions of inquiry enjoyed some prominence in the international law community.
Article 9 of the 1907 Hague Convention (drawn from the 1899 Hague Convention)
defined the task of a commission of inquiry as follows: “to facilitate a solution by means of
an impartial and conscientious investigation.”7 Commissions of inquiry have proven useful
although seldom used. In his comprehensive study, Merrills lists only six cases in the period
1900 to date (Table 5.1).

TABLE 5.1

Cases Involving Inquiry (1900–2017)

The Dogger Bank Russia and Great Britain (1904)

The Tavignani France and Italy (1912)

The Tiger Norway and Germany (1917)

The Tribantia Netherlands and Germany (1916/1922)

The Red Crusader Denmark and United Kingdom (1961)

Letelier and Moffitt Case Chile and United States (1976/1988–
1990)

Beginning in the administration of President Woodrow Wilson and lasting until the
outbreak of World War II, the United States negotiated 48 bilateral treaties that included
commissions of inquiry as the preferred method of resolving disputes.8 The Letelier and
Moffitt Case listed in Table 5.1 is the sole instance in which any of these treaties played a
part. In theory, impartial fact-finding would seem a good way to resolve disputes, but in
contemporary practice, states rarely resort to formal commissions of inquiry, investigative
commissions, or other formal mechanisms of third-party fact-finding.

While states have seldom utilized formal commissions of inquiry, the League of Nations,
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the United Nations, and various regional international organizations have found it a useful
method. Nongovernmental organizations (NGOs), such as Amnesty International, the
International Committee of the Red Cross, and Human Rights Watch; various UN
agencies; and other interested parties regularly monitor the compliance of states with
various treaties and prepare reports on their findings independent of specific requests.9 For
example, the United Nations Commission on Human Rights (UNCHR) monitors
problems related to its more than 40 thematic mandates (e.g., torture, extrajudicial
execution, rights of the child, and violence against women; see Chapter 15). In the strictest
sense, these activities do not comprise fact-finding or inquiry. Still, the information
gathered may furnish states with an outside view of the facts in a particular situation.

Good Offices, Facilitation, and Mediation

The techniques of good offices, facilitation, and mediation all center on encouraging states
to resolve their disputes themselves through negotiations. A third state, an
intergovernmental organization (IGO), an individual such as the secretary-general of the
United Nations or the pope, or a group of states may seek to move states toward direct
negotiation. None of these methods alone produces legally binding obligations as an
outcome. Resolution still depends upon the will of the parties to accept and act on the end
result.

A third party may extend good offices, an offer to act as a go-between, to persuade states
to enter into negotiations to end a dispute. In this capacity, the state or states proffering the
service may shuttle messages and suggestions back and forth but will have no other role. If
negotiations result, the role of the third party comes to an end.

Facilitation may be defined as “extended” good offices. As a technique, it occupies an
intermediate position between good offices and mediation. Because facilitation often seems
only a stage in moving disputing parties to mediation or to other forms of settlement,
analysts often ignore it altogether as a separate process. The facilitator’s role goes beyond
setting up the negotiations to undertaking tasks associated with the negotiations themselves
and devising strategies to keep the talks going once started. Unlike mediators, who take an
active part in the substantive exchange between parties, facilitators make no proposals but
focus on ways to keep communication flowing between the principals.10 This may entail
secret “back-channel” talks, funding, or simply providing a neutral place to meet and
supplying appropriate support services. In contemporary practice, facilitation often plays an
important part in moving parties in internal conflicts to engage in face-to-face
negotiations.11

In contrast to facilitators, mediators take an active role in the negotiations between
parties. An obvious prerequisite for a mediator is the perception by both parties of
impartiality. Mediators may shuttle proposals back and forth, clarify points, evaluate
consequences, or even make their own proposals for settlement. The role is difficult because
active engagement may produce perceptions of bias by one side or the other. The product
of mediation does not legally bind either party. The Camp David Accords (Egypt and
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Israel) and the Beagle Channel dispute (Chile and Argentina) represent prominent and
often-cited examples of successful mediation. Because of the political interplay and
consequent difficulties over the course of the dispute, we have chosen to highlight the
Beagle Channel dispute.

THE BEAGLE CHANNEL DISPUTE12

Argentina v. Chile

Facts

The Beagle Channel conflict involved a dispute over the exact location of the border
between Argentina and Chile. The dispute centered on three islands south of Tierra
del Fuego—Picton, Nueva, and Lennox.13 The islands are barren and virtually
uninhabited, but because of their geostrategic position, their ownership has great
importance for navigation rights, claims to other islands in the area, the delimitation
of the Strait of Magellan, and questions relating to the maritime boundaries south of
Cape Horn. These questions include possible competing claims to portions of
Antarctica.

Demarcation of the border had been in contention from the earliest days of
Argentina and Chile as independent countries. The Boundary Treaty of 1881
attempted a definitive solution, but omitted an important consideration. It failed to
specify the eastern terminus of the Beagle Channel. Because the treaty granted Chile
possession of all islands south of the channel, the longitudinal range (and exact course)
of the channel became a key ongoing question.14 Between 1915 and 1964, there were
at least five unsuccessful attempts to submit the issues to arbitration.15

The issues became more salient with changes in the law of the sea during the mid-
twentieth century. When Chile and Argentina signed the Boundary Treaty,
international customary law limited claims to territorial waters to 3 nautical miles.
The negotiations for UNCLOS III (opened for ratification in 1982) had clearly
indicated a widespread consensus for 12 nautical miles of territorial seas and for an
additional claim to a 200-mile exclusive economic zone (EEZ). In addition, a Chilean
law establishing a controversial method of drawing baselines to delimit its territorial
seas raised issues concerning navigation, military security, and fishing rights in areas
Argentina considered crucially important.16

In 1971, the two countries signed an agreement to submit the dispute to binding
arbitration under the auspices of Great Britain. The arbitral court consisted of five
judges from the International Court of Justice. In May 1977, the panel awarded the
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three islands to Chile and established a boundary running roughly through the center
of the channel. Subsequent negotiations between the two states over implementation
proved unfruitful. Argentina repudiated the British award in January 1978. Tension
between the two states over the issues heightened to the point of imminent war.
Further negotiations failed to produce a settlement. Argentina accepted a Chilean
proposal for mediation in November, but the two governments could not agree upon
an acceptable mediator. At this point, Pope John Paul II informed the two
governments that he would send a personal envoy to meet with the two governments
in an effort to resolve the dispute.

The negotiations proceeded slowly until a change in government in Argentina (a
return to democratic rule) in December 1983. The two parties then rapidly negotiated
a settlement. The Treaty of Peace and Friendship was signed in Rome in November
1984.

Issue

What longitudinal point formed the eastern terminus of the Beagle Channel?

Outcome

Argentina renounced title to the islands. Chile dropped its demand for joint use of the
Argentine maritime zone and accepted a relatively narrow territorial sea.

Note

Mediation clearly has high political content. Settlements rely on the willingness of the
parties to accept the terms. The domestic political situation in Argentina during most
of the dispute clearly inhibited progress toward settlement. The military leadership
feared that making concessions to Chile would be a “face-losing” proposition that
might result in domestic problems. While the change in government played the
pivotal role, in this case the moral authority of the pope may have prevented a war,
and the pressure of other potential political and economic trends softened the impact
of the cession.17

Conciliation

As a method, conciliation involves a commission, set up by the parties, that has the task of
finding “terms of settlement susceptible of being accepted by them,” or providing other aid

153



upon request.18 Conciliation differs from inquiry in that the commissioners make explicit
proposals for settlement. It differs from mediation in that the commissioners do not
participate in an ongoing exchange of proposals between the parties, although the process
may involve ongoing input from the disputants. The primary duties of a conciliation
commission are to investigate the situation surrounding the dispute and suggest grounds for
a possible settlement. In practice the commission may do much more depending upon the
nature of the instructions and presentations of the parties. As with arbitration, much
depends upon the protocol (treaty, understanding) that sets up the process. The
instructions in the protocol setting up the process may narrowly define the issues, or
otherwise constrict the duties, functions, and mission of the commission, or they may
permit a considerable amount of independent initiative and inquiry.

The process of conciliation may utilize a commission of inquiry, but does not necessarily
have to do so. If it chooses to do so, the parties do not have to accept the results of the
inquiry, nor do they have to accept the proposals for settlement developed by the
commission. Indeed, acceptance of the proposed settlement presumably has no impact
beyond the fact that the parties have come to an agreement. Agreements have no value in
terms of precedent. According to a widely cited report of the Institut de Droit International,
“the acceptance by one party of a proposal of settlement in no way implies any admission
by it of the considerations of law or of fact that may have inspired the proposal of
settlement.”19

For our purposes, we will focus upon the role of conciliation in resolving disputes over
treaty obligations. In the early 1920s several treaties specified conciliation as a method to
resolve differences. These early treaties, however, did not contain any language that
provided guidance with respect to the specific procedures that states might utilize when
deciding upon “conciliation” as a method of resolving differences. A 1925 treaty between
France and Switzerland defined the process in terms that became a model for later
treaties.20 Post World War II, the use of conciliation in resolving disputes relating to
bilateral treaties declined. Interestingly, during the same period, many significant
multilateral treaties incorporated conciliation as a method of resolving disputes between
and among states parties. In particular, treaties involving commercial interests, human
rights, and environmental protection specify conciliation as a method of reconciling
differences. Table 5.2 indicates a few of the more important treaties that include this
method.

TABLE 5.2

Selected Multilateral Treaties Incorporating Conciliation (1945–2011)

Pact of Bogota (1948)

European Convention on Human Rights (1950)

European Convention for the Peaceful Settlement of Disputes (1957)
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Vienna Convention on the Law of Treaties (1969)

Vienna Convention on the Succession of States with Respect to Treaties (1978)

Convention on the Representation of States in Their Relations with International Organizations of a Universal
Character (1975)

Vienna Convention for the Protection of the Ozone Layer (1985)

Convention on Biological Diversity (1992)

Energy Charter Treaty (1994)

Conciliation works best when the issues are primarily legal, the interests involved are of
secondary importance, and the parties wish an equitable solution.21 In terms of negatives,
conciliation is expensive and nonbinding. As we have pointed out earlier with respect to
other nonbinding methods, many other forums and techniques are available including the
United Nations as well as various intergovernmental organizations that deal with specific
functional issue areas.
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ARBITRATION AND JUDICIAL SETTLEMENT

To this point, we have focused on the techniques that involve or encourage direct state-to-
state engagement as the preferred method of dispute resolution. Alternatively, states may
elect to use an arbitration tribunal or an international court. These methods embody the
idea of an impartial “third-party” participation that produces a binding settlement on the
parties. This idea springs from the role of adjudication in domestic legal systems. Still, the
use of these options depends upon the willingness of governments to commit to procedures
where they do not have a measure of control over the result. Political consideration
becomes very important because arbitration and judicial proceedings yield legally binding
decisions in a process where the participants can exert only indirect influence after the
process begins. When a state moves to adjudication, it loses much control over the factors
that might influence the final proposal for settlement. At the international level, judicial
means will work only if the states involved have agreed to accept the outcome of the
process.

Arbitration may involve either a single prominent individual chosen by both sides or,
more usually, a commission consisting of one member from each state and a neutral
member chosen by mutual agreement. States may choose more members if they wish to do
so. While we will explore the use of arbitration in settling claims more thoroughly in
Chapters 11 and 17, the following case represents a classic example of arbitration in
practice. Note that the panel comprised five commissioners instead of the more normal
three.

Courts

The International Court of Justice (ICJ), the newly formed International Criminal Court
(ICC), the International Criminal Tribunal for Yugoslavia (ICTY), the International
Criminal Tribunal for Rwanda (ICTR), the Special Court for Sierra Leone (SCSL), the
Special Tribunal for Cambodia (STC), the European Court of Justice, and the European
Court of Human Rights represent the judicial ideal in contemporary international
relations. Some treaties further specify that alleged violations should be referred to the ICJ.
Other treaty regimes, the WTO, and UNCLOS III have their own dispute resolution
procedures as part of the treaty provisions. While falling far short of the ideals associated
with its founding, the ICJ still has greatly influenced the development of contemporary
international law. States do not regularly refer contentious cases to the ICJ, but as with its
predecessor, the Permanent Court of International Justice (PCIJ), opinions issued by 15
prominent international jurists carry a great deal of weight. Because it represents a new
institution, the ICC does not yet have a history to evaluate. However, an examination of
the politics surrounding its creation and the ongoing political saga over its possible
jurisdiction (U.S. opposition) can help us understand the possibilities and limits of judicial
means.
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THE ALABAMA CLAIMS COMMISSION

United States v. Great Britain (1872)

The Alabama claims arose out of the U.S. Civil War. The Treaty of Washington in
1871 set up the Alabama Claims Commission to adjudicate claims based upon the
U.S. contention that Great Britain had failed to enforce its neutrality laws diligently
during the Civil War. The United States contended that commerce raiders built in
British shipyards caused great material loss during the war. The panel consisted of five
members: one each from the United States and Great Britain, one named by the king
of Italy, one by the president of the Swiss Confederation, and one by the emperor of
Brazil. The panel began its deliberations in Geneva in December 1871.

Facts

Confederate agents had contracted for warships from British boatyards, but to
circumvent British neutrality laws, they had disguised their intent by characterizing
the construction as merchant vessels. The Confederate States of America (CSA) had
always intended to use the ships as commerce raiders. The most successful of these
cruisers was the Alabama, launched on July 29, 1862. The Alabama captured 58
Northern merchant ships before a U.S. warship engaged and sank it in June 1864 off
the coast of France. Besides the Alabama, other British-built ships in the Confederate
Navy included the Florida, Georgia, Rappahannock, and Shenandoah. Together, they
sank more than 150 Northern ships and impelled much of the U.S. merchant marine
to adopt foreign registry.

The United States demanded compensation from Britain for the damage wrought
by the British-built, Southern-operated commerce raiders, based on the argument that
the British government, by aiding the creation of a Confederate Navy, had failed to
enforce its neutrality laws diligently.

Issue

Could Britain be held internationally responsible for failing to interdict the escape of
the five ships?

Decision
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The panel voted 4–1 for the United States (the British commissioner dissenting, of
course). In the case of the Alabama and the Florida, the panel found Great Britain had
failed to fulfill its neutrality obligations: it had permitted the vessels to be constructed
within British jurisdiction, had failed to detain them, and later had extended the
convenience of its colonial ports. With the Shenandoah, there was no fault in
permitting departure; but later, the British had permitted the ship to recruit crews and
augment its armament in Australia. No responsibility attached for the other two
vessels. The British paid the sum of $15,500,000 in gold to settle all claims.

Reasoning

The decision turned upon the definitions of the standards of alertness defined by due
diligence.† The United States maintained that the standard must be a diligence keyed
to the power of the state and the magnitude of the results of any potential negligence.
The British countered that due diligence meant that a state was not bound to exercise
more care than it would for its own safety.
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SANCTIONS AND CENTRALIZED ENFORCEMENT

Inevitably, because of our experience with—and the resulting default assumptions about—
the domestic law model, we all immediately focus on centralized measures of enforcement.
The extensive discussion of decentralized techniques should help place the role of centralized
enforcement in perspective. Not every alleged violation of an international obligation reaches
the point of threatening international peace and security—that is, when it becomes a
concern of more than just the states involved in the dispute. As we noted earlier, failure of a
state to perform an obligation that may have limited or localized effect on states affected by
the action will not automatically generate a response from any central authority in an effort
to compel compliance. In the greatest majority of cases, action to repair the breach will
involve a bilateral or limited multilateral context. Hence, we need to understand when
central enforcement may apply and when it may not.

The methods of enforcement discussed thus far seldom involve issues of international
peace and security. States use these methods to resolve the problems arising from everyday
interaction. In this respect, you should consider how few issues do actually raise real problems of
international peace and security. Of course, states may always refer a dispute to a universal
international organization such as the General Assembly or Security Council of the United
Nations or to a regional agency such as the OAS. States seldom do so willingly, for the
same reasons, they seldom utilize judicial means of settlement.

To this point, we have tried to emphasize how complex the question of enforcement and
compliance may be. Seldom does an allegation or an act of noncompliance raise the
“thieves ought to be punished” model. In noting this, we did not mean to imply “thieves
are seldom punished” as the appropriate standard when considering the effectiveness of
international law. The important point is that “punishment” may not reflect what a state or
government may want in many situations. Moreover, at the international level, thieves can
and do get punished—perhaps as often as burglars or car thieves do in the U.S. criminal
justice system.

Sanctions

States do not have the right to resort unilaterally to forcible means of seeking compliance
for most alleged breaches of obligations. The UN Charter, which most have ratified or
otherwise acknowledged, forbids the use of force by individual states except in self-defense.
This does not mean that individual states cannot impose a sanction when another state fails
to honor a legal obligation.

Older textbooks often mention two techniques available to states as possible enforcement
tools: retorsion and reprisal. Retorsion refers to perfectly legal but unfriendly actions a state
may take in response to a violation. For example, a state could cut off economic or military
aid or pass legislation eliminating certain privileges (see the section “Reciprocity,” Chapter
1) granted on a reciprocal basis to nationals of the offending state. A reprisal is an illegal act
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justified by the prior violation. A state might cancel a treaty unilaterally or raise tariffs only
on goods imported from the violator. The prior illegal act by the target state makes reprisal
a legal response. These two techniques actually play a minor role in contemporary practice.

Self-help remains the norm, but states will often seek collective sanctions because the
effects of interdependence and globalization mean that very few states possess the power
and position to impose effective sanctions by themselves. States seeking to impose
sanctions individually could potentially damage themselves as much as the target. As much
as a state may wish to press for the advancement of human rights and highlight abuses, it
may still hesitate to push for economic sanctions if the errant state happens to be a major
trading partner. In this respect, consider the ongoing debate within the United States over
these issues. In a world of complex interdependence, few relationships involve
straightforward bilateral linkages.22 Small states may have little or no effective unilateral
recourse against violations because they either lack the means or cannot bear the costs.

The Theory and Politics of Centralized Enforcement

In exploring the idea of central enforcement, we focus primarily on the United Nations
because it plays a primary role in contemporary international enforcement. Even though
other IGOs have sought occasionally to circumvent its procedures (NATO in Kosovo, for
example) and states have bitterly complained about both its actions and its failures to act,
the UN Charter still stands at the center of discussions of enforcement. Currently the
United Nations has close to universal membership, meaning that almost every state in the
contemporary world has consented to accept the obligations in the Charter. That alone gives
the organization a status no other IGO can match.

The Charter sets up a collective security regime. The theory of collective security also
underlies the domestic criminal law system. In a collective security regime, central
enforcement agents represent the community. The community, as established in the state,
has a monopoly on the use of violence. This means that individual members give up their
right to use violence to “enforce” their rights by taking individual action with the
understanding that the central authority will do so effectively. In domestic law we see this
model illustrated by the way criminal cases are often presented—The People v. John
Doe/Jane Doe, where “the people” represent the community interest (represented by the
district attorney, solicitor, or prosecutor) in prosecuting the case against “John Doe/Jane
Doe” after the police as representatives of the central authority have arrested him or her.
We expect the central authority to protect us, but as individuals we have a circumscribed
right to use violence in self-defense when agents of the central authority are not readily
available to protect our lives and property.

Hence, as the fundamental obligation in the collective security regime established by the
Charter, states party to the treaty accept the obligation to “refrain in their international
relations from the threat or use of force against the territorial integrity or political
independence of any state or in any other manner inconsistent with the purposes of the
United Nations” (Article 2.4). Because almost every recognized state in the world today has
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signed and ratified the treaty, the prohibition on the unilateral use of force by states stands as
a fundamental principle of contemporary international law. Chapter VII (Article 39) of the
Charter empowers the Security Council to act as the central enforcement agent in
situations involving aggression, a threat to the peace, or a breach of the peace. Individual
states do not have the right to resort to force as a method of enforcing a breach of
international law or, further, as a means of resolving other disputes. According to the
Charter (Articles 51 and 52), the only legitimate use of force by an individual state or a
group of states would be an action in self-defense or collective self-defense (see Chapter 19).

While the Security Council authorized military action to counter Iraq’s invasion of
Kuwait in 1991, measures recommended by the Security Council may not necessarily entail
the use of force. In fact, the threat of sanctions, as punishment for violating the rules of the
law, has shifted from the use of outright force to nonmilitary techniques. Among these are
the rupture of diplomatic and consular relations; economic sanctions, ranging from
selective reductions to total stoppage of trade; travel limitations; financial restrictions on the
flow of currencies; and the elimination of transportation (land, sea, and air) and mail
service and other means of communication to and from the state being sanctioned. Further,
the offending state may be suspended or even expelled from membership in an
international agency and thus be deprived of the benefits accruing from such membership
as well as the ability to vote on policies and decisions. Several UN agencies may
constitutionally revoke aid or membership as an enforcement measure. A member of the
UN organization itself, once enforcement action has been begun by the Security Council
under Article 5 of the Charter, may be suspended from membership, and a member that
has persistently violated the principles of the Charter may be expelled by the General
Assembly on recommendation of the Security Council (Article 6 of the Charter). We might
note that this has never happened.

For many reasons, the Charter regime has never worked as its framers intended, yet the
organization still plays a central role. For example, the United States requested UN Security
Council action to impose economic sanctions against Iran after Iranian militants seized its
embassy in Tehran in November 1979. Even though the Soviet Union vetoed the proposal
in the Security Council, the proposal still received extensive publicity for the alleged failure
to comply with the rules of the law and a great outpouring of public condemnation of the
delinquent state from other states, but, more important, it built support and legitimacy for
collective sanctions apart from UN action.

Sanctions aside, common consent still appears to be the primary reason for obeying the
law. The states of the world have agreed to be bound by generally accepted rules for
conducting their international relations, particularly in view of the reciprocal need for
predictable state behavior in the activities covered by the accepted rules. However—and
this has caused much distress to overly optimistic defenders of the law—the principles of
international law do not, as yet, make very stringent demands on states and do not
generally impinge much on what the states consider “vital national interests.” Thus, the
record indicates that the primary reasons for obedience to the law seem to coincide with
Jessup’s view that “international law reflects and records those accommodations which over
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centuries states have found it to their interest to make.”23 Self-interest, enlightened or not,
still appears to be the basic reason for compliance. All other factors mentioned must be
assigned a secondary or lesser role. Consent to the law, and self-limitation in abiding by
that consent, are essential underpinnings of the rules of international law. Because of this,
Vattel’s Golden Rule still stands as a valid guide for modern statesmen.
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I

The Relationship Between International and
Municipal Law

 
 
 

n Chapter 1, we discussed the complexity of the international legal process.
International law as a system of law applies to states and the relationship between

states. Because of the structure of the international political system, the lack of central
institutions and authority, the rules normally have effect only when and if put into effect by
the legislatures, courts, and executive agencies of individual, sovereign states that form the
membership of the international community. Accordingly, the decisions of national courts
as well as the responses and application of state political authorities are an important
component of international legal process (see the discussion of customary law in Chapter
3). International law contains no specifications—that is, no rules concerning the procedures
through which states must apply its rules. The guiding assumption is simply that states will
carry out their obligations in good faith and that failure to do so will engage the
“responsibility” of the state with the possibility of appropriate redress or sanctions (see
Chapters 8 and 11).

We need to remember that each state possesses its own constitution (or the equivalent)
and its own distinct system of allocating competence to decide important questions among
the traditional executive, legislative, and judicial branches we associate with the modern
state. The questions here revolve around how the executive, legislative, and judicial
institutions of individual states deal with international law. To understand some of the
problems, we shall first briefly explore a classic debate over the relationship between
international and national law. We then examine the premises that determine how domestic
courts in different states apply international law. Please note that this discussion does not
apply to international courts such as the International Court of Justice (ICJ) or the
International Criminal Court (ICC). We consider the procedures and practice of
international courts later in this text.
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MONISM AND DUALISM: WHAT IS THE
RELATIONSHIP BETWEEN INTERNATIONAL AND
DOMESTIC LAW?

Before analyzing procedures, we should take note of a debate among international law
academics and practitioners that has run through the law literature over the past century or
so. We cover the debate briefly here because it is relevant from the perspective of states.
Note, however, it has no meaning for international courts that deal only with international
law. Consider that much of international law can be applied and enforced only by states.
Monists believe that international law and domestic law form one legal system and that
international law is hierarchically superior. Provisions of international law would thus
override conflicting provisions of domestic law. Dualists believe that the two legal systems
are totally separate, operating in two entirely different realms, and that international law can
be applied in domestic legal systems only if, and to the extent that, the relevant rules have
been transformed or incorporated into the domestic legal system. In practice, the greatest
majority of contemporary states, the United States among them, adhere to a dualist
position. In contemporary politics, the monist position is often advanced by human rights
advocates who wish to build the strongest case possible for limiting the claims of states that
abuse their own citizens (see Chapters 15 and 16).
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APPLYING INTERNATIONAL LAW

As in the past, the overwhelming majority of international law is enforced through national
courts. Judges routinely note, “International law is part of our law.” In probing deeper, we
find that this simple statement masks a somewhat more complex reality, particularly when
applying customary international law. To understand the problems of translating
international law into “part of our law,” we must examine the judicial process in applying
international law and consider how it differs from normal judicial process. In applying
international law, and especially in applying customary international law, judges must find
and interpret law that has developed largely through the actions of other states or sometimes
through the decisions of international courts (Chapter 3). Customary law may be the
“common law of nations,” but the practice that defines the relevant rules does not issue
solely from the actions of any one state. Consequently, applying international customary
law may present a court with a set of interesting issues related to the expectations associated
with its own judicial tradition.1 The processes connected with determining a rule of
customary international law come very close to judicial “legislation” or lawmaking,
especially when the law is undergoing change or evolution. This may prove less of a
problem in the contemporary world. Because of the push toward codification of
international law through lawmaking treaties, the opportunities where customary law may
come into play continue to diminish.

Some constitutions give guidance; some do not. For example, the French, Indian, and
Irish constitutions explicitly refer to customary law, but the U.S. Constitution does not.
While the U.S. Constitution does give Congress the power “to define offenses against the
law of nations” (Article I), the Congress has seldom availed itself of this option. Even
though no explicit statement about international customary law being “the law of the land”
exists, in practice, Congress has traditionally ceded to presidents the authority to assert the
U.S. position on matters of customary law and practice as part of the foreign affairs power.
But, as with any political matter involving choice, the Congress still has considerable power
to influence the direction—if not the decision—if it so chooses. The U.S. Supreme Court
has declared customary international law as judicially applicable,2 but because they hesitate
to engage in judicial lawmaking, American judges may prefer not to use customary law in
the absence of executive branch guidance.

A recent commentary noted that in recent years the judiciary in the U.S. has moved to
limit the role played by international law in the U.S. legal system.3 On the other hand,
Article VI of the U.S. Constitution declares ratified treaties to be the “law of the land.”
Courts may apply them just as they apply statutes enacted by Congress. Hence, when
American judges speak of “international law” in their discourses, they are referring exclusively to
customary international law, not treaties to which the Congress has given its advice and
consent or other written international agreements. The same observation holds true (for
slightly different reasons) for British (United Kingdom) judges as well. Keep this in mind
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I.

a.
b.

c.
d.

1.

2.

when evaluating the cases presented in this chapter.
The practical concerns of applying international law raise a set of issues based on the

question of how national judges proceed when dealing with the following situations:

A rule of customary international law when no domestic legislation exists;
A rule of customary law when conflicting domestic legislation exists;
Treaties and other international agreements when no domestic legislation exists;
Treaties and other international agreements when conflicting domestic legislation
exists;
A rule of customary or treaty law when a conflict with constitutional provisions exists.

In the United States, we must additionally consider the role of executive agreements and
other soft law agreements (see Chapter 3). To begin our discussion, we offer the following
summary/decision tree. We will elaborate it as needed to illustrate important points.

How Domestic Courts Proceed in Analyzing A Case

First consideration: what kind of law is involved—is it customary or derived
from a treaty or international agreement?

If a rule of customary law: Despite the common assertion that international law
is part of our law, courts in all states (customary law tradition or civil law
tradition) will look for

a rule of relevant domestic law;
domestic legislation/constitutional provisions/other relevant considerations
that authorize the court to apply customary law;
some evidence that the state has consented to a particular rule; and/or
conflicts between domestic law and customary international law.

If a domestic statute exists, courts in common law states will tend to give
effect to the domestic statute (will of the legislature). If a conflict exists
between a domestic statute and a rule of customary law, judges may
attempt to mitigate the conflict by assuming that the legislature did not
intend to violate international law.
Courts in civil (code) law states vary in their response. Some state
practice assumes that international law is hierarchically superior to
domestic law; however, in dealing with customary international law, that
assumes that the relevant rule of customary international law can be
derived with some assurance. A domestic statute will be given precedence
over an inconsistent or vague customary rule. Seldom will a clear
customary rule be invoked over a later, inconsistent, vague rule of
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II.

a.

b.

domestic law.
If a rule derives from a treaty or other international agreement: Has the state
signed/ratified the relevant treaty (i.e., has it approved the treaty according to its
own constitutional procedures)?

Courts of common law states will treat the treaty as equal to domestic
legislation (anterior/posterior). Again, individual judges will often assume
that the legislature did not intend for a particular piece of legislation to
conflict with the treaty.
Courts of civil (code) law states, depending upon their constitution and legal
heritage, will treat international law as hierarchically superior to domestic
legislation; that is, a treaty (no matter how old, if still in force) will supersede
any later domestic legislation.

Customary International Law: No Domestic Statute

The classic case cited by most casebooks used in the United States to illustrate the
application of international law when no domestic statute applies is the Paquette Habana.
The case has some ambiguity despite the decision, because the court applied admiralty law.4

Admiralty law forms a distinctive body of international law that presumably applies equally
to all maritime nations and has clearly formed part of U.S. practice from colonial times.
The U.S. Constitution (Article III.2, 3) explicitly establishes federal power over admiralty
and maritime issues. The Paquette Habana involved questions relating to “prize law,” that
is, the practice of capturing enemy shipping (vessels and cargo) during wartime for sale at
auction in the home state.5 Because of the long-established acceptance of admiralty and
maritime law as an essential part of U.S. practice—it formed a major concern of the newly
formed United States—the questions relate to the representative nature of the case. In what
respects does this case reflect reasoning transferable as precedent to cases that involve less
well-settled areas of customary law?

THE PAQUETTE HABANA; THE LOLA

U.S. Supreme Court 175 U.S. 677 (1900)

Facts

Two appeals from decrees at the U.S. District Court, Southern District of Florida,
which had authorized the sale of two fishing vessels and their cargoes seized as prizes
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of war during the Spanish–American War. Each vessel, operating out of Havana,
regularly engaged in fishing in Cuban coastal waters, sailed under the Spanish flag,
and was owned by a Spanish subject of Cuban birth, living in Havana. The cargo,
when the vessels were seized, consisted of fresh fish. Apparently neither captain had
any knowledge, until the capture of the vessels, that a state of war existed between
Spain and the United States and that the United States had proclaimed a blockade of
Spanish ports. Both vessels were brought to Key West and condemned in the U.S.
District Court, with a decree of sale of both vessels and cargoes.

Issue

Whether unarmed coastal fishing vessels of one belligerent are subject to capture as
prizes by vessels of another belligerent.

Decision

Unarmed coastal fishing vessels are exempt from seizure by a belligerent.
Decree of district court reversed; proceeds of the sale of vessels and cargoes to be
restored to the claimants, with damages and costs.

Reasoning

By an ancient usage among civilized nations, beginning centuries ago and
“gradually ripening into a rule of international law,” coastal fishing vessels
pursuing their vocation have been recognized as exempt, with their cargoes and
crews, from capture. This usage can be traced by means of documents back as far
as 1403 a.d. in England. Subsequent evidence indicates that France and other
countries followed the same usage. Eminent writers on international law have
indicated through the past few centuries that the usage became general in scope.
The United States had recognized the immunity of coastal fishing vessels as far
back as the Mexican War of 1846.
In most recent times, many states had issued specific orders to naval commanders
concerning fishing vessels, recognizing their exemption from seizure unless
military operations should make it necessary.
“International law is part of our law, and must be ascertained and administered
by courts of justice of appropriate jurisdiction, as often as questions of right
depending upon it are duly presented for their determination. For this purpose,
where there is no treaty and no controlling executive or legislative act or judicial
decision, resort must be had to the customs and usages of civilized nations, and, as
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evidence of these, to the works of jurists and commentators, who by years of
labor, research, and experience, have made themselves peculiarly well acquainted
with the subjects of which they treat. Such works are resorted to by judicial
tribunals, not for the speculations of their authors concerning what the law ought
to be, but for trustworthy evidence of what the law really is” (Hilton v. Guyot,
159 U.S. 131; emphasis added).
“[A]t the present day, by the general consent of the civilized nations of the world,
and independently of any express treaty or other public act, it is an established
rule of international law, founded on considerations of humanity to a poor and
industrious order of men, and of the mutual convenience of belligerent States,
that coast fishing vessels, with their implements and supplies, cargoes and crews,
unarmed and honestly pursuing their peaceful calling of catching and bringing in
fresh fish, are exempt from capture as prize of war.”
The President had issued a proclamation that declared, “It being desirable that such
war should be conducted upon principles in harmony with the present views of
nations and sanctioned by their recent practice.” The Court continued, “[T]he
proclamation clearly manifests the general policy of the Government to conduct
the war in accordance with the principles of international law” (emphasis added).
“This rule of international law is one which prize courts, administering the law of
nations, are bound to take judicial notice of, and to give effect to, in the absence
of any treaty or other public act of their own government in relation to the
matter.”

Despite the importance and salience of admiralty law, in the reasoning leading to the
decision, the court took particular pains to point out that both the president and the
secretary of the Navy had indicated the intention of the United States to adhere to
international law in conducting the war. Recalling that no explicit constitutional provisions
authorize courts to apply customary international law, and considering that most admiralty
law at this time was the product of custom, the question lurking in the background is
whether, in the absence of a presidential proclamation (clear evidence of consent), the court
would have felt comfortable in issuing this decision. The issues here have never been fully
explored in the United States because American courts have seldom had to deal with the
situation. Of more than 2,000 cases involving international law since 1789, only 50 or so
have had to cope with customary law in situations where no guidance from the political
branches existed. Many of these cases involved conflicts with domestic statutes.6 We shall
deal with those issues shortly.

Two British cases illustrate the issues and problems associated with the tension between
consent and the presumed processes and strengths of customary law (lex ferenda versus lex
lata). In the first, West Rand Central Gold Mining, the court took a simple position—it
found a relevant rule, but no consistent evidence of formal consent by any organ of the British
government. Like the American court in the Paquette Habana, the position adopted by the
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British court represents the doctrine of transformation—courts need evidence of prior
consent by political authorities in order to apply any rule of customary international law, or
evidence of a rule so fundamental and universal (jus cogens) that no “civilized state” could
opt out.

The following case (Trendtex Trading, 1977) took a very different view of the role of
British courts in applying customary international law. Lord Denning argued that the
doctrine of incorporation, the idea that judges had the authority to use customary law as
they found it at the time regardless of any indication of political consent, was the correct
approach. Still, this discussion does not tell the whole story. The court in Trendtex also
came to the radical conclusion that stare decisis (precedent) did not necessarily apply in cases
involving customary international law. Up to this decision, British courts had routinely
accepted that precedent applied regardless of possible changes. As we discuss later, this
stance could have a major impact in several areas of contemporary international law, most
notably with respect to human rights.

TRENDTEX TRADING CORPORATION V. CENTRAL BANK OF
NIGERIA

England, Queen’s Bench, 1977 (1977) Q.B. 529,
553–554

Issue

Was the bank entitled to sovereign immunity as an organ of the Nigerian government;
that is, was the bank immune from being sued in the courts of England?

Background

At the time of the case, the applicable rules of customary international law did not
require the court to grant sovereign immunity to the bank. Considering the doctrine
of transformation (and, nominally, the role of precedent) enunciated in West Rand
Central, could the Court, in the absence of any action by Parliament, apply the
current rule?

Decision
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As a commercial entity, the bank could not claim sovereign immunity (see Chapter 7
for more discussion concerning the evolution of this rule).

Reasoning

The doctrine of incorporation predates that of transformation. The judge, Lord
Denning, traced it back to 1737.
If the law of nations formed part of the law of England, then the law of England
must change as international law changes, and international law does change.
Prior courts have given effect to changes without prior parliamentary approval.
Because international law changes and evolves, stare decisis does not always hold:
“It follows . . . that a decision of this court—as to what was the ruling of
international law 50 or 60 years ago—is not binding on this court today.”

Finally, to add a piece needed to understand the next section, we should note another
important consideration. British courts are not entirely free to utilize incorporation. We
find an important limitation in the opinion of Lord Atkin in Chung Chi Cheung v. The
King:7

The courts acknowledge the existence of a body of rules which nations accept among
themselves. On any judicial issue they seek to ascertain what the relevant rule is, and
having found it they will treat it as incorporated into the domestic law, so far as it is not
inconsistent with rules enacted by statutes. (Emphasis added)

Statutes, or acts of Parliament, will take precedence over customary law. In the United
States, laws enacted by Congress will also take precedence over customary law.

Customary International Law in Conflict With Domestic Statute

Interestingly, conflicts with domestic statutes do not occur often. When they do, judges
often try to reconcile the difference. However, for the most part, the first general rule for
domestic courts is that they must give effect to the will of the legislature (unless there is a
constitutional problem). To explore this, we shall revisit a case first discussed in Chapter 5:
Mortensen v. Peters.

MORTENSEN V. PETERS

Great Britain, High Court of Justiciary of Scotland,
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1906 (1906) 8 S.C., 5th Series, 99, 14 Scot. L.T227

Background

The case involved the enforcement of an Act of Parliament with regard to prohibiting
fishing by foreign vessels in areas of Moray Firth (see Chapter 5).

Issues

Whether a British statute applied not only to British subjects but also to all other
persons within British territory;
Whether the waters of the Moray Firth outside the 3-mile limit were British
territorial waters and hence subject to British jurisdiction; and
Whether domestic courts were bound by a statute contravening a rule of
international law.

Decision

The court ruled unanimously in the affirmative on all three issues and upheld
Mortensen’s conviction.

Reasoning

The wording of the legislation in question—that is, the use of such expressions as
“it shall not be lawful,” “every person who,” and so on—clearly indicated that
the legislature intended, for this purpose, to have the statutes apply against all
persons, regardless of nationality. The purpose of the legislation would have been
defeated if only British fishermen had been controlled and all others would have
been free to use any method of fishing in the area.
Many instances were on record in which a given nation legislated for waters
beyond a 3-mile limit and land embraced by that nation and in which the
validity of such legislation had been upheld by the courts.
“There is no such thing as a standard of international law extraneous to the
domestic law of a kingdom, to which appeal may be made. International law, so
far as this Court is concerned, is the body of doctrine regarding the international
rights and duties of States which has been adopted and made part of the law of
Scotland. It may probably be conceded that there is always a certain presumption
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against the Legislature of a country asserting or assuming the existence of a
territorial jurisdiction going clearly beyond limits established by the common
consent of nations—that is to say, by international law. Such assertion or
assumption is of course not impossible. A Legislature may quite conceivably, by
oversight or even design, exceed what an international tribunal (if such existed)
might hold to be its international rights. Still, there is always a presumption
against its intending to do so. In this Court we have nothing to do with the
question of whether the Legislature has or has not done what foreign powers may
consider a usurpation in a question with them. Neither are we a tribunal sitting
to decide whether an Act of the Legislature is ultra vires [in excess of authority
conferred by law and hence invalid] as in contravention of generally
acknowledged principles of international law. For us an Act of Parliament duly
passed by Lords and Commons and assented to by the King, is supreme, and we are
bound to give effect to its terms” (emphasis added).

Considering the date of the case, 1906, the court here clearly adheres to the idea of
dualism regarding customary international law and follows the doctrine of transformation.
The court does not, in this case, try to determine if the statute contravenes international
law, though it notes the possibility. The court does put forth another important doctrine—
courts should presume that, as a rule, legislatures do not deliberately intend to violate
international law. In U.S. practice, this is known as the Charming Betsy rule.

THE CHARMING BETSY (MURRAY V. SCHOONER CHARMING
BETSY)

U.S. Supreme Court 6 U.S. (2 Cranch) 64 (1804)

Facts

In February 1800, during the undeclared war with France, Congress passed the Non-
Intercourse Act suspending all commercial intercourse between the United States and
France. Implementation of the Act included instructions issued by the president. In
July 1800, Captain Alexander Murray, commanding the U.S. Constellation, captured
the vessel Charming Betsy and confiscated its cargo as it sailed toward Guadeloupe, a
French possession. At the time Jared Shattuck, a Danish trader born in the United
States, owned the vessel.
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Issue

Can an act of Congress adopted to suspend trade between the United States and
France authorize the seizure of neutral vessels if such seizure would violate customary
international law?

Decision

“[A]n act of Congress ought never to be construed to violate the law of nations, if any
other possible construction remains” (emphasis added). Ship and cargo returned to their
owner.

Reasoning

If Congress intended that any American vessel sold to a neutral should, in the
possession of that neutral, be liable to the commercial disabilities imposed on her
while she belonged to citizens of the United States, it should have plainly
expressed “such extraordinary intent” (emphasis added).
If the legislation was designed to prohibit the sale of American vessels to neutrals,
it should have done so straightforwardly.
Determining that the Charming Betsy was the bona fide property of a Danish
burgher, Chief Justice Marshall concluded that the ship was not subject to forfeit
even though it was employed in carrying on trade and commerce with a French
island.

Similarly in a later case, the Over the Top (Schroeder v. Bissell, Collector),8 the plaintiffs
argued that the seizure of the ship owned by a British citizen—flying the British flag, and
ostensibly in international waters (19 nautical miles from the coast)—when an illegal sale of
whiskey took place violated a rule of customary international law that limited such
jurisdiction to 3 nautical miles. In his decision the judge noted:

If we assume for the present that the national legislation has, by its terms, made the acts
complained of a crime against the United States even when committed on the high seas
by foreign national upon a ship of foreign registry, there is no discretion vested in the
federal court, once it obtains jurisdiction, to decline enforcement. International practice is
law only in so far as we adopt it, and like all common or statute law it bends to the will of
the Congress. It is not the function of court to annul legislation; it is their duty to interpret
and by their judicial decrees to enforce it. . . . There is one ground only upon which a
federal court may refuse to enforce an act of Congress and that is when the act is held to
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be unconstitutional. (Emphasis added)

After making this declaration, the judge continued, arguing that while the court cannot
simply annul a statute, it may assume “that the congressional act did not deliberately intend
to infringe” principles of international law (Charming Betsy rule). The statute in question
had explicitly extended the customs jurisdiction of the United States to 12 nautical miles (4
marine leagues). The judge observed that Congress could do so if it wished and could
extend jurisdiction 4 leagues more if it decided to do so. In this instance, the court would
have enforced the extension because it had no choice. The judge then pointed out that, as the
statute was currently written, Congress had extended jurisdiction to only 12 nautical miles.
At 19 miles off the coast, the sale and consequent arrest took place beyond the legal reach
of the U.S. Treasury and Coast Guard. The court voided the seizure of the ship and cargo.

In discussing the role of customary law, some advocates have suggested that a clear rule of
international customary law may override a later vague, inconsistent rule of domestic law.
The simple answer to this hypothesis for the United States and the United Kingdom is no.
The District of Columbia Court of Appeals has stated, “[T]he law in this Court remains
clear: no enactment of Congress can be challenged on the ground that it violates customary
international law.”9 While this position is theoretically possible in some civil code states
(the Netherlands and Germany, perhaps, considering their constitutional provisions), its
advocates have not produced cases to substantiate their claims. Treaties have a very different
status due to the explicit process of adoption that clearly involves consent.

An important question here arises when the conflict with the domestic statute cannot be
resolved in a way consistent with the international rule. If the statute and the rule of
customary law cannot be reconciled, then here we can most easily see the impact of
dualism. In the United States, the Constitution does not prohibit the president or the
Congress from violating international law. American courts will uphold acts of the political
branches in violation of customary law as long as such acts are within the constitutional
authority of the branch in question.10 Keep in mind, however, that if a given government
does violate a rule of that law by an executive or legislative act, while the statute will take
precedence domestically, internationally the state in question has committed a violation
(delict) and remains responsible for any violations of the obligations in its international
relations (see Chapter 11). To repeat a basic fact, simply stated, no state can opt out of a
binding international obligation merely by citing its own laws or constitution.11

Treaties When No Domestic Legislation Exists

How states go about incorporating treaties and other international agreements into
instruments usable by their domestic institutions varies widely because constitutional
provisions differ. Because treaties do make national law in some form, most national
legislatures have a role in ratification or accession (see Chapter 4). The U.S. Constitution
does not define the term treaty, but has two relevant provisions dealing with treaty practice.
Under Article II, § 2.2, the president has the power “with the advice and consent” of two-
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thirds of the Senate to make treaties. Article VI, § 2, declares that “all Treaties made, under
the Authority of the United States, shall be the supreme Law of the Land; and the Judges in
every State shall be bound thereby.” In addition to “treaties,” the president has the power to
make other international agreements: (1) on the basis of congressional authorization, (2) on
the basis of his own foreign relations power, or (3) on the basis of authority contained in an
earlier treaty made pursuant to Article II. These agreements are also considered to be federal
law. U.S. courts will apply them in the same way that they apply acts of Congress or
treaties.

Oddly, in the United Kingdom, Parliament has no formal constitutional role in treaty
making. The treaty-making power is vested solely in the executive (the Cabinet), acting on
behalf of the Crown. Practically, the difference may have little consequence. Parliament
must be involved when treaties (1) have direct financial implications requiring the assent of
Parliament because they affect revenue or (2) are so politically controversial that one or
both of the governments involved may wish to safeguard positions by writing an express
requirement for parliamentary approval into the text. In any case, all treaties requiring
formal ratification or accession are subject to the Ponsonby procedure whereby a treaty is
laid before Parliament for comment (and possible debate) for 21 days before the executive
can take formal action to ratify.12 Shaw argues that the ostensible omission of Parliament
from the process has little meaning, because any treaty purporting to create rights and
duties enforceable in the United Kingdom cannot directly do so without enabling
legislation from Parliament (note the presumption of dualism).13 All such treaties, by
definition, are not self-executing (see Chapter 4). In the Maclaine Watson case, Lord Oliver
stated:14

[T]he royal prerogative, whilst it embraces the making of treaties, does not extend to
altering the law or conferring rights on individuals or depriving individuals of rights
which they enjoy in domestic law without the intervention of Parliament. . . . Quite
simply a treaty is not part of English law unless and until it has been incorporated into
the law by legislation.

From time to time, the scope of the treaty power in the United States has fueled
impassioned debate. Earlier concerns over the possibility that treaties might yield sufficient
grounds for challenges to policies relating to racial discrimination, labor standards, or the
usurpation or erosion of the rights reserved to the individual states in the Constitution have
led to some interesting exchanges. In the late 1940s and early 1950s, many individuals
pushed for adoption of the Bricker Amendment to the Constitution, which would have
made any law enacted by Congress superior to any treaty provision.15 Today, while specific
treaties—such as the Rome Statute establishing the ICC—may generate passionate
criticism and defense, the treaty power itself is not at the center of the controversy. Our
concern here relates simply to this issue: Once adopted through “advice and consent” (and
proclamation), what status do treaties have in relationship to other rules of domestic law?

For the United States, treaties as “law of the land” stand as enforceable elements of
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domestic law and as instruments that create international obligations. The Supreme Court
in Missouri v. Holland16 stated:

[B]y Article II, § 2, the power to make treaties is delegated expressly, and by Article VI
treaties made under the authority of the United States, along with the Constitution and
laws of the United States made in pursuance thereof, are declared the supreme law of the
land. If the treaty is valid there can be no dispute about the validity of the statute under
Article I, § 8 as a necessary and proper means to execute the powers of the Government.

This case stemmed from a challenge by the State of Missouri that the subject matter of the
treaty, regulating migratory birds, violated the Constitution because it arrogated to the
federal government rights reserved to the states in the Tenth Amendment. The court in this
instance rejected the claim while noting that valid international agreements as federal law
override the laws of the various individual states of the union and the laws and ordinances
of their political subdivisions such as cities and counties. Moreover, a determination of
international law (customary) by the Supreme Court will also be considered binding in the
same way.

The principal controversy for treaty application in the United States centers on the
procedures necessary to put treaties into an appropriate form for implementation. Courts
and the Congress regard some treaties as self-executing, meaning they require no additional
legislation or action beyond ratification by Congress and proclamation by the president for
the courts to utilize them directly. Other agreements fall into the non-self-executing category
and thus require legislation or appropriate administrative action in promulgating
regulations (Chapter 4). The importance here stems from the fact that non-self-executing
treaties, despite being the “supreme law of the land,” do not by themselves create a rule of
decision for U.S. courts. Without enabling legislation to provide guidelines for application
(decision rules), non-self-executing treaties are unenforceable through action in a U.S.
court.17

Unless a specific agreement carries with it a stipulation as to its status, the United States
may determine how it wishes to deal with the agreement—the only expectation regarding
international law being “good faith” in implementation. At the time of ratification, either
the president or the Congress has the option of deciding if current law will suffice, or if
implementation will require new legislation. Occasionally, at the time of treaty ratification
and proclamation, neither the Congress nor the president will specify the treaty status. This
position often gives rise to interesting discourse over the status of the treaty when the courts
later have to decide its relevance to a particular case. Consider the list of factors that judges
may examine:18

The extent to which an international agreement establishes affirmative and judicially
enforceable obligations without implementing legislation must be determined in each
case by references to many contextual factors: the purposes of the treaty and the
objectives of its creators, the existence of domestic procedures and institutions
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1.

appropriate for direct implementation, the availability and feasibility of alternative
enforcement methods and the immediate and long-range social consequences of self- or
non-self-execution.

The following case, Asakura v. City of Seattle, illustrates two of the principles just
discussed: the supremacy of federal law in the form of international agreements and the
importance of the status of a treaty as self-executing or non-self-executing.

ASAKURA V. CITY OF SEATTLE

U.S. Supreme Court 205 U.S. 332 (1924)

Facts

Mr. Asakura, a citizen of Japan, had resided in the United States since 1904. In 1915,
he invested $5,000 in a pawnbroking business in Seattle. In July 1921, the City of
Seattle passed an ordinance, repealing an earlier one, that required all pawnbrokers to
obtain a license and to be citizens of the United States. Asakura brought suit against
the city, claiming that the ordinance violated the treaty between the United States and
Japan, ratified and proclaimed in April 1911.19 The Superior Court of King County
found for Asakura; the Supreme Court of the State of Washington held the ordinance
valid and reversed the finding of the Superior Court.

Issue

Does the city ordinance violate the treaty?

Decision

For Mr. Asakura, the treaty provisions apply, and the ordinance violates the treaty.

Reasoning

A treaty made under the authority of the United States is the “supreme law of the
land,” and judges in every state shall be bound thereby.
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2.
Regarding the treaty, “The rule of equality established by it cannot be rendered
nugatory in any part of the United States by municipal ordinances or state laws.
It stands on the same footing of supremacy as do the provisions of the
Constitution and laws of the United States. It operates of itself without the aid of
any legislation, state or national; and it will be applied a given authoritative effect by
the courts” (emphasis added).

Acts of Congress in Conflict With Treaties

Treaties (and other international agreements) enjoy parity as federal law with statutes
enacted by Congress. Thus, if a conflict between the two arises, courts will ordinarily use
the rule to deal with conflicts in statute law to resolve the inconsistency. A treaty or statute
adopted later overrides an earlier inconsistent statute. The problem, of course, comes when
a later treaty conflicts with an earlier one, or when an act of Congress conflicts with an
earlier treaty. As with customary law, the Charming Betsy rule forms a relevant
consideration for the court. Hence, judges first try to reconcile the conflict through a reasonable
construction of purpose and intent. If the court cannot find a way to resolve the differences,
then the treaty, to the extent of the conflict, no longer has effect. Again, while the statute
will be in effect as domestic law, the legislation will not relieve the United States of its
international obligations and the possibility of being held internationally responsible for any
breach of duty (Chapter 11). Note the reasoning of the District of Columbia Court of
Appeals in Diggs v. Schultz (1972).

DIGGS V. SCHULTZ

U.S. Court of Appeals, District of Columbia, 1972
470 F.2d 461 cert. denied, 411 U.S. 931, 93 S.Ct.
1897 (1973)

Facts

In 1966 the Security Council (SC) of the United Nations, with the affirmative vote of
the United States, adopted a resolution directing all member states to impose an
embargo on trade with Southern Rhodesia. The SC reaffirmed and enlarged the action
in 1968. In 1971, Congress adopted the so called Byrd Amendment to the Strategic
and Critical Materials Stock Piling Act. The amendment prohibited the president
from placing an embargo on any “strategic” materials produced by a non-Communist
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2.

1.

2.

3.

country if the United States currently imported those materials from a Communist
country. Because Southern Rhodesia was considered a non-Communist country and
produced “strategic” raw materials currently imported by the United States from
Communist countries, the amendment prevented the president from continuing to
enforce the embargo.

Issue

Does Congress have the authority to nullify, in part or in whole, a treaty
commitment?

Decision

Under the Constitution, Congress has the authority to abrogate a treaty commitment.

Reasoning

After some consideration of nonjusticiability, the court found the following:
“We think that there can be no blinking the purpose and effect of the Byrd
Amendment. It was to detach this country from the U.N. boycott of Southern
Rhodesia in blatant disregard of our treaty undertakings.”
“Under our constitutional scheme, Congress can denounce treaties if it sees fit to do
so, and there is nothing the other branches of government can do about it. We
consider that this is precisely what Congress has done in this case” (emphasis
added).

Notes

The passage of the Byrd Amendment caused great comment within the United
Nations. The Security Council again reaffirmed the sanctions in February 1972,
noting that failure to support the embargo “would be contrary to the obligations
of states.”
At the behest of President Jimmy Carter, in 1977 Congress repealed the Byrd
Amendment. When Southern Rhodesia became the independent state of
Zimbabwe in 1979, the United Nations removed all sanctions.
Article 27 of the Vienna Convention on the Law of Treaties holds that “a party
may not invoke the provisions of its internal law as justification for its failure to
perform a treaty.”20 Though technically not applicable here because the treaty
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had not entered into force, the question involves the status of this principle as a
rule of customary law. The United States had not ratified this treaty (and still has
not), but insofar as Article 27 reflects a codification of customary law, the United
States could not escape the onus of violation.

In Missouri v. Holland, the court carefully noted that it must honor “treaties made under
the authority of the United States, along with the Constitution and laws of the United
States.” The State of Missouri had challenged the treaty on the grounds that it violated
constitutional guarantees to the various states of the federal union. Remember that courts
may decline to apply a federal law only if they find some (or all) of the statute
unconstitutional. For the purposes of domestic law, the U.S. Constitution stands
hierarchically superior to all federal law. Indeed, most litigation involving challenges to
executive agreements (and the scope of presidential authority) entails questions of internal
constitutional law beyond the scope of this discussion (see Chapter 4). This fact should
suggest that if an international agreement conflicts with constitutional guarantees, then—
just like any act of Congress—it would be void to the extent of the inconsistency.

The Supreme Court in Reid v. Covert (1957)21 addressed the issues relating to such
conflicts. In this case, a principal question became whether an executive agreement and
subsequent implementing legislation by Congress could, under certain circumstances,
override an individual’s rights to a fair trial as defined by the relevant sections of the U.S.
Constitution.22 Mrs. Covert had killed her husband while living on a U.S. Air Force Base
in England. Under an executive agreement between the United States and Great Britain,
implemented through congressional legislation, the United States had authority to
prosecute in its military courts all crimes committed by U.S. service personnel or their
civilian dependents. In considering Mrs. Covert’s trial and conviction, the court noted:

The prohibitions of the Constitution were designed to apply to all branches of the
National Government and they cannot be nullified by the Executive or by the Executive
and the Senate combined. There is nothing new or unique about what we say here. . . .
[W]e conclude that the Constitution in its entirety applied to the trials of Mrs. Smith
and Mrs. Covert.23

In passing, we should note that the question of international responsibility and/or
obligation did not arise here. First, the decision voided only part of the agreement. Note
the phrase “to the extent of the conflict.” Second, the decision did not say that the United
States could not try (and punish if found guilty) civilian dependents who committed crimes
in England (or Japan). The court declared that any trial of a civilian dependent could not
take place in military courts-martial, because such trials must meet the standards contained
in the Constitution.

One question still remains—the compatibility of the U.S. Constitution (or of any
national constitution) with international law. Be assured that this is not a silly or irrelevant
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question. The United States has refused to ratify a number of human rights treaties because
of a perception that international standards for certain rights do not correspond with those
as guaranteed in the Constitution and elaborated over the years through decisions of the
Supreme Court. The opposition does not come exclusively from the political “left” or the
political “right.” The usual simplistic political rhetoric, based upon “liberal” and
“conservative,” which informs so much of contemporary political exchange in the United
States fails to account for the complexity of the issues.
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2.

CIVIL CODE STATES AND THE EUROPEAN UNION

Thus far, with occasional references to countries that utilize traditional civil code as the
basis for national law, we have concentrated on the practice of the Anglo-American
tradition. For states that have adopted the tradition, practice does not vary a great deal. As
we have noted, in many instances, practice in civil code states does not vary all that much
concerning the role of customary law. Detailing the points of variance on a country-by-
country tour, while perhaps useful to a practicing lawyer, would add little to our
understanding of how states regard and use custom.

On the other hand, the status of treaties in civil code countries varies. Some states regard
almost all international agreements as non-self-executing (e.g., Belgium). Others proceed
on a treaty-by-treaty basis. Some constitutions, the Russian Federation for example, have
taken international treaty law to be hierarchically superior to national law; some have not.
Some, such as France (Article 55 of the French Constitution), will consider treaties
hierarchically superior on the basis of reciprocity—that is, if the other party or parties to the
agreement hold the same views. This matters, of course, because while all states tend to
accept as a matter of course that a treaty will supersede inconsistent prior legislation, taking
treaties as superior means that treaties will override inconsistent future legislation. To help
understand why this matters, we must consider two important rules of international treaty
law (see Chapter 4):

Treaties are made by the state, the continuing political entity; when a specific
government negotiates, signs, and ratifies a treaty, it binds its successors as well.
Changes in government (however effected, whether by election or revolution) do not
necessarily void treaty rights.
Unless states have specifically decided to limit the treaty obligations in time by
including appropriate language, treaties presumably remain in effect in perpetuity.

Consider the implications of these two rules for states with a long history. If the rules are
taken literally, courts at times may have to apply nineteenth-century treaties to twenty-first-
century cases despite more recent and relevant legislation.

The treaty creating the European Union (EU) has the status of a constitution for the
state parties (those who have signed and ratified or deposited instruments of accession). No
domestic legislation may contravene the obligations created by ratification of, or accession
to, the treaty. An even more interesting result here stems from the fact that the institutions
of the EU produce regulations, directives, and decisions that bind member states. In effect,
members have surrendered some of their sovereign prerogatives as the price of the benefits
produced by the EU. The amount of litigation in the European Court suggests that, as with
any “constitution” or legal code, states look for “wiggle room” to maximize their own
interests.24
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THE COMMUNITY OF NATIONS

The existence and application of a system of law relating to all civilized states presuppose a
system of common values and attitudes—or, in other words, that vague concept sometimes
called the community, or family, of nations.1 As we noted in Chapter 2, the idea had a firm
place in the European tradition by the time international law assumed its modern form,
even though no formal machinery existed through which the community could operate in
the legal or political sphere.

Reality of the Community Concept

The concept of a community of humankind has one of the oldest lineages in Western
civilization and thought. We can trace it back to the Stoic philosophers of antiquity and see
it as part of such conceptions as the brotherhood of all humanity, the social nature of
humanity, and the idea that all individuals share membership in a worldwide community
ruled by right reason (natural law). Such beliefs, transmitted through the centuries by
philosophers such as Cicero and Seneca, by Roman jurists, and by the Christian Church
received new vigor during the Renaissance, when legal theorists faced the problem of a
politically divided Europe. Renaissance thought, well expressed by Francisco Suárez and
other scholars, held that man’s nature, need, and desire for mutual help could not be
fulfilled in individual states but involved humanity as a whole in one great society.
Moreover, that society, just like its component political parts, needed a body of law to
regulate and order the relations between those parts.

Thus, a long tradition holds that a worldwide community has developed, composed of
states and other units, and that these units possess rights, responsibilities, and moral
obligations. Indeed, such a community does exist, for the simple reason that many people
talk, write, and, within limits, behave as if there were such a community. We should not
assume that this essentially hypothetical community has the coherence and unity of societies
organized on more limited scope and basis, such as the state and smaller associations of
people. As writers have pointed out, on numerous occasions the community of states has
failed to achieve even minimum standards of coherence on many dimensions. Yet in the
contemporary world, no state has sufficient resources to stand completely on its own. For
the greatest majority of states, nonparticipation in the international system does not
constitute a viable choice.

Beginnings of the Community of Nations

As we noted in Chapter 2, historians and political scientists usually take the Peace of
Westphalia, marking the end of the Thirty Years’ War (1648), as the true beginning of the
modern community of nations. The European states participating in the peace settlements
at Münster and Osnabrück constituted the charter members of a community that remained
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very limited in the number of its official members until World War I. Until 1856, only
Christian nations could join the group of states subject to the rules of international law.
From a geographic viewpoint, legal writers were, until the beginning of the nineteenth
century, concerned with the droit des gens de l’Europe (the law of the nations of Europe),
and referred to all other states as pays hors chrétienté (countries outside Christianity). By the
terms of Article 7 of the Treaty of Paris (1856), the Ottoman Empire received the
protection and right “to participate in the public law and system of Europe.” Italy and
some Balkan states subsequently were admitted into the community. The twentieth century
witnessed a great expansion in the membership of the community. Today international
society has more than 190 states as well as 2,000 IGOs and more than 7,300 NGOs that
may also have membership in more than one country.
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INTERNATIONAL JURIDICAL PERSONALITY

Under the law, an entity must meet certain minimum qualifications in order to enjoy the
benefits of legal rights or must have an obligation to perform certain legal duties. In
international law, entities meeting those minimum qualifications have international
juridical personality. In this chapter, we discuss the fundamental requirements for obtaining
juridical personality and describe entities that now have, had in the past, or do not have
juridical personality. Not surprisingly, given the complex contemporary international scene,
one cannot expect to find simple answers and procedures. Even the word state involves a
surprising number of permutations that satisfy the fundamental requirements. The formal
process by which a state is acknowledged as a member is termed recognition.

The most important thing to understand here is the corporate or collective nature of
international juridical personality. In future chapters, we use the phrase “collective
responsibility” to describe circumstances that will make a state legally responsible for certain
acts or omissions. This means that from the perspective of international law, individuals
will seldom have any personal responsibility. The claim or action will be filed against the state
as the appropriate subject of the law, not against a specific individual as an officer of the
state (see Chapter 11). Officers of the state, as agents responsible for carrying out certain
duties, may bear personal liability with respect to domestic laws or constitutions, but
remember that international law does not specify forms of government or make any
demands about how states or other entities meet their obligations, so long as they meet
them.

In fact, a limited analogy with corporations (incorporated companies) in domestic law
might clarify what we mean by collective (corporate) responsibility. For example, debts or
assets accrued by operating a business belong to the corporation as a legal entity, not to the
individuals who make up the corporation as officers and employees. If a corporation fails
and files for bankruptcy, the individual officers and employees do not have a personal (i.e.,
individual) responsibility for repayment of the debts unless they have engaged in some form
of illegal activity such as appropriating corporate assets for personal use. The obligations fall
upon the corporation as a legal (i.e., juridical) person, and the corporation as a legal person
has the responsibility, as best it can, to satisfy the claims against it. In similar fashion, the
president of the United States has the constitutional responsibility to see that U.S.
obligations are fulfilled. But if the United States, for some reason, does not honor a legal
obligation, the president’s personal property and assets are not at risk even though the U.S.
may have failed to honor its duty.

Members of the Community of Nations

Who are the principal members of the community of nations, in the sense of having
international juridical personality? Territorial states alone, by definition, are eligible for such
membership. Although certain international agencies and organizations—such as the
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European Union (EU), the International Committee of the Red Cross (ICRC), and the
United Nations—may possess limited juridical personality through the treaties creating
them, they are not full “juristic persons” in the context of being primary subjects of
international law. States constitute the essential core and building blocks of the political
and legal system. As we discussed in Chapters 1 and 3, state practice and actions form the
essence of the international legal system. For the most part, states are the primary subjects of
international law. Later in this text, we discuss the circumstances and issue areas where
international law may directly place obligations (duties) on individuals. For the next several
chapters, we shall concentrate on the rights and duties of states. However, not all subjects
of international law are “states” in the narrow sense of the definition.

Fully Sovereign and Independent States

To have full legal (juridical) personality, a state must have certain characteristics. A set of
minimum facts defines the legal idea of a state. According to the Restatement (Third) of
Foreign Relations Law of the United States, § 201 (1987),

International law generally defines a “state” as “an entity that has defined territory and a
permanent population, under the control of its own government, and that engages in, or
has the capacity to engage in, formal relations with other such entities.”

To give an idea of the incredible diversity in the contemporary state system, Table 7.1
shows a selection of states and other entities for comparison according to land area and
population.

TABLE 7.1

Area and Population of Contemporary States and Cities2

Country/State Size (sq. mi.) Population

Vatican City 0.17 (109 acres) 850

Monaco 0.73 30,500

Nauru 8 9,600

Tuvalu 9 10,300

San Marino 24 25,650

Liechtenstein 62 33,406

Washington, DC 69 601,720

Rhode Island 1,212 1.05 million
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Sitka, Alaska 2,870 10,137

Tokyo–Yokohama, Japan (1st) 5,200 37.8 million

Republic of Georgia 26,911 4.3 million

Georgia, United States 58,910 9.69 million

India 1,237,100 1.21 billion

Brazil 3,286,500 209,030,430

China 3,689,700 1.375 billion

United States 3,787,500 320.09 million

Canada 3,849,700 35.87 million

Russia 6,592,900 143.45 million

A state, first of all, must occupy a fixed territory over which a stable government exercises
exclusive jurisdiction. Population represents an obvious third characteristic of a state.3

Without population, no government would be possible. Recognition by other existing states
implies an acknowledgment that the entity has the capacity to fulfill its international duties
and obligations as a state and that other states will deal with it as a sovereign equal. In the
contemporary world, states come in many different sizes. As Table 7.1 illustrates,
recognition does not depend upon minimum territorial size, nor does it have a minimum
population requirement. To understand what this may mean, think about the implications
for Nauru or Tuvalu, which are theoretically equal to all other states as independent
sovereign entities in their relations with China, Russia, or the United States.

The presence of territory, government, and population does not, however, necessarily
guarantee the existence of an international state in the legal sense. For instance, Puerto Rico
(3,435 square miles, 3.9 million population) has territory, a government, and a population,
yet it does not have an independent legal status as a state in the “international law”
meaning of the term. It lacks the final and decisive requirement to qualify as a member
state—recognition of its independence by those states already in existence. As another example,
even though it is more than twice the size of, and has one-third more population than, the
international state of Georgia, the U.S. state of Georgia cannot make a treaty with a foreign
government or state, cannot bring a case before the International Court of Justice (ICJ),
cannot join the United Nations, cannot accept and accredit ambassadors or other
diplomatic personnel, and cannot issue its own travel documents because it lacks the legal
capacity, the international juridical personality, that would permit it to do so. All of those
rights belong to the central federal government of the United States.

While international law specifies the requisite facts that define a state, each existing state
has the right to determine for itself if the set of facts as reflected in each individual situation
merits the judgment that a new state exists. Let us emphasize again the fundamental nature
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of the legal process: One must first determine the facts before making a legal judgment.
Because each state has the right to determine the facts for itself, the process of recognition
can produce very uneven results. Many Arab states do not recognize Israel as a state, even
though the greatest majority of contemporary states do. During the Cold War
(1947/1948–1991), Eastern Bloc states recognized East Germany, whereas Western Bloc
states recognized West Germany and refused the idea that East Germany had any attributes
of a state. During the Vietnam War, many Western states recognized South Vietnam
(capital Saigon) as a state; many other states recognized North Vietnam (capital Hanoi) as
the rightful government of all of Vietnam. Twenty-eight states recognized Biafra as a
separate state during the Nigerian civil war (1967–1970). These anomalies often show up
when states, in response to demands for self-determination, break up into smaller parts.

Another contemporary difficulty comes from the phenomenon of “failed states.” The
term “failed state” has no legal significance. While still retaining formal recognition as states,
failed states lack an effective central government. Because of coups, interventions, or the
fortunes of civil war, these states often have had a succession of temporary governments.
Liberia, Sierra Leone, Somalia, and the Democratic Republic of the Congo (formerly
Zaire), among others, currently fall into this category. The Soviet Union and Yugoslavia
both have broken up into several constituent states. Many of these new states still struggle
to maintain coherence and order.

Recognition in General

The term recognition means a formal acknowledgment or declaration by the government of
an existing state that it intends to attach certain customary legal consequences to an existing
set of facts.4 In most cases, recognition has a more specialized meaning in international law,
relating to the acknowledgment of the existence of a new state, or of a new government in an
existing foreign state after a nonconstitutional change such as a revolution or coup d’état. In
this sense, recognition signals that the recognizing state acknowledges the international
juridical personality of the newly recognized entity or government. Recognition in
international law also applies to a broader range of relationships as well: to belligerent
communities or insurgents, in connection with the validity of title to territory (e.g.,
recognition of conquest or other means of acquisition), and with reference to the
commission of other acts by governments that have international consequences.

In theory, the basic function of recognition is a formal acknowledgment as fact of
something that has had uncertain status up to the point of formal acknowledgment. Each
state/government has the right to make its own determination—no central institution has
such authority. Granting recognition indicates the willingness of the recognizing state to
accept the legal consequences of its act. In practice, many factors intervene. Despite much
reasoned argument to the effect that recognition of new states (and new governments)
constitutes a legal matter, most writers as well as state practice support the conclusion that
recognition is a political act with legal consequences. We can demonstrate this convincingly
by simply pointing to the deference of national courts to decisions by political organs of
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governments concerning new states and governments.
If recognition were simply a matter of pure legal fact, national courts would have the

latitude to determine the existence of a state or of a new government (after a
nonconstitutional change) through their own means of search and discovery apart from the
actions of political authorities. In the United States and the United Kingdom, the authority
to grant recognition to new states and governments rests in the executive—the president
(through the State Department) and the prime minister (through the Foreign Office),
respectively. A quick review of the discussion of members of the community of nations and
the requirements of “statehood” above should clearly illustrate that recognition may often
involve important political questions beyond the simple acknowledgment of legal fact. The
case of Palestine provides a graphic example. Almost 70 years of bloody history have not
brought the issues to resolution. The division of Cyprus represents another.

The decentralization of this process can produce a situation where an international legal
process might render a very different decision from a domestic court bound by the policy of
its executive authority and constitution. Without going too far afield here, just consider
that having the United Nations accept a state as a member on the one hand now certifies
that a critical number of states have accepted that entity as a state, but in the calculus of
world politics, admission to the United Nations does not mean that every current member
has granted formal recognition to the new member. Israel stands as the prime example.
Conversely, UN membership does not imply that every other member state has a duty to
recognize a new member.

De Facto, De Jure, and “Provisional”: The Politics of Recognition

The terms de facto and de jure have caused much confusion because of inconsistency of
application in practice and because of continuing disputes among publicists over exactly
what the two terms convey regarding the status of the state or government so recognized.5

The confusion further emphasizes the ad hoc political element that seems to be part of
many decisions, despite attempts by writers to emphasize legal principles.6

Some consensus does exist concerning the intent of states and governments when they
employ the terms. If an existing state has characterized the transaction as de facto, this
means the recognizing government has doubts about the long-term survival of the putative
state or government or has political or moral qualms about its origin, but has found it
necessary to deal with its representatives on a formal and ongoing basis. The toughest
decisions here have always come about when existing governments must deal with civil wars
for the control of the existing state, or with secessionist movements (for example, Chechnya)
seeking to form their own state. In these cases, government authorities must make some
pragmatic and difficult decisions.

The terms de facto (in fact) and de jure (by law) run throughout both state practice and
discussions of recognition policies. Some publicists have characterized the question as de
facto recognition versus de jure recognition. This totally misses the point by focusing upon
the type of recognition rather than the parameters of the situations. These terms do not
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describe the nature or type of recognition, but rather a judgment about the status of the
state or government receiving recognition. Hence, correctly the emphasis should be on
recognition of a de facto state or government or recognition of a de jure state or
government.

Do the semantics here make a very great difference? To reiterate—the use of de facto in
any statement concerning recognition indicates that the state (government) extending
recognition has some misgivings about either the long-term stability or the nature (political
acceptability) of the new government. In surveying the record, the debate has had little
impact on state practice—or perhaps more accurately, state practice has simply provided
further grist for debate. In some frustration, the British government stopped using the term
de facto in the late 1940s. The current Restatement notes that, because of confusion (and
possible political consequences), the United States does not currently use these terms.7

When the United States recognizes a state or government, it presumably implies de jure
status. In sum, recognition is recognition—it has the same effect whether granted de facto or
de jure. No difference exists between de facto and de jure with respect to international legal
rights and duties.

The origin of attempts to construct provisional or partial forms of recognition clearly
flows from the fact that statesmen have sought flexibility in dealing with situations, such as
civil wars, that may produce indeterminate outcomes. They often have to balance many
different considerations, ranging from concern for the well-being and lives of citizens who
may be caught in the conflict to questions of preserving property and other rights
(contracts, mineral concession rights, etc.) during and after the conflict. Forms of
provisional recognition were attempts to deal with entities on the basis of, and to the extent
that they exercised, control over a specific territory. While of historic interest, the terms
have little significance today because most states have largely abandoned their use.

The Consequences of Recognition

In theory, the recognition of a new government means that the recognizing government
acknowledges the stability of the new government as well as its willingness to honor its
obligations. The recognizing government acknowledges its willingness to enter into normal
international interactions with the new state (government). An important point to
remember here is that the actual date on which a state grants recognition may not be the
effective date of recognition. A state may make recognition of either a state or a government
retroactive to some past date, representing a judgment concerning effective control. As we
shall see later, a retroactive effective date could have considerable impact on litigation, state
responsibility, and other legal matters. This principle was expressed extremely well in the
case of Underhill v. Hernandez (168 U.S. 250 [1897]). The court held that if the party
seeking to replace the existing government succeeds, and if the independence of the
government it has set up is recognized, then the acts of such government, from the
commencement of its existence, can be regarded as legitimately binding.

Recognition means the government of the new state now has the right to establish formal
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diplomatic relations under the rules of international law with other states that have granted
recognition and enjoy the benefits of formal channels of diplomatic intercourse.
Recognition does not mean that a state must set up a diplomatic mission in the recognizing
state. Indeed, the presence or absence of formal diplomatic relations forms a choice based
on the level of interaction and level of mutual interests, not a legal requirement. No state,
including the United States, has an ambassador (or consular official) in every country it has
recognized. Recognition cannot impose such a burden in terms of money and people,
because few could afford the costs. In this respect, think about Nauru—half the population
of the island would be in the diplomatic service posted some place overseas—that is, if they
could find the money to support the missions. Finally, just as recognition does not imply a
necessary establishment of formal diplomatic relations, breaking diplomatic ties as a form of
protest does not mean withdrawal of recognition.

Recognition of Governments

Recognition of a government differs from the recognition of a state only in the nature of
the entity being recognized. As we noted earlier, logically the recognition of a new state
automatically entails the recognition of the government in control at the time. A
government constitutes the operative agency of a state—that is, the group of individuals
responsible for exercising the rights or carrying out the obligations imposed by the
principles and rules of international law. So long as changes in governments occur through
constitutional or other legitimate means, foreign governments and states do not have to
acknowledge the change by a formal act of recognition. The real problems in the
recognition of governments occur when a government’s form changes through an
unconstitutional or otherwise irregular transfer of authority from one group to another
group (coup d’état, revolution, etc.) within the state in question. The issue then becomes
the willingness of foreign states to accept the new government as the official representatives,
the official international agents, of that state and deal with them accordingly.

A most interesting contemporary case is that of Afghanistan under the Taliban
government (1996–2001). Backed by Pakistan and funded by Saudi Arabia, Afghanistan
promised to put an end to the factional warfare that had claimed thousands of lives in the
years following the defeat of the country’s Soviet puppet government in 1991. Although
they controlled the capital, Kabul, and much of the country for five years, the Taliban
regime (the Islamic Emirate of Afghanistan) gained diplomatic recognition from only three
states: Pakistan, Saudi Arabia, and the United Arab Emirates.8 Most notably, the regime
welcomed Osama Bin Laden. On September 22, 2001, the United Arab Emirates and
Saudi Arabia withdrew recognition of the Taliban as the legal government of Afghanistan.
A United States-led invasion in October 2001 resulted in the seating of a new government
in late December 2001.

We should note that changes in the form of a government or in its personnel do not affect
the continuing existence of the state involved. The classic example commonly cited is that
of France between 1791 and 1875. During that period, a succession of constitutional
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2.

changes produced a transition from monarchy to a republic, then from a republic to an
empire, followed by a return to monarchy, development of another empire, and finally
evolution into the Third Republic. During all of these changes in government form, France
remained the “State of France,” the identical international legal person, with the same
rights and immunities and with the same unchanged international obligations. To
emphasize a fundamental point made earlier, international law binds the state. The
government is only the agent of the state. If you understand the earlier discussion about the
nature of international legal personality, then you should note that the identity of the agent
does not matter so long as the agent has received recognition. The case of the Sapphire
illustrates this principle.

THE SAPPHIRE

United States, Supreme Court, 1871, 11 Wallace
164

Facts

The private American ship Sapphire and the French naval transport Euryale collided
in the harbor of San Francisco on December 22, 1867. The Euryale suffered heavy
damage. Two days later, a suit was filed in the district court, in the name of Napoleon
III, Emperor of the French, as owner of the Euryale, against the Sapphire. The owners
of the American ship filed an answer, alleging that the damage had been caused
through the fault of the French vessel. The district court decided in favor of the
libelant9 (Napoleon III) and awarded him $15,000, representing the total amount
claimed. The owners of the Sapphire appealed to the circuit court, which, however,
upheld the verdict of the lower court. The owners then appealed to the Supreme
Court of the United States in July 1869. In the summer of 1870, Napoleon III was
deposed as emperor. The case was argued before the Supreme Court on February 16,
1871.

Questions

Did the emperor have a right to bring a suit in U.S. courts?
If such a suit had been brought rightly, had it not become abated by the
deposition of Emperor Napoleon, or, in other words, did the French state,
because of the change in its form of government, lose the identity that had
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permitted it to sue in a foreign court?

Decision

The Supreme Court held that the officers of the Euryale had also been at fault and
that, both parties being at fault, the damages should be equally divided between them.
It therefore reversed the decree of the circuit court and remitted the cause to that
court with directions to enter a decree in conformity with the opinion of the Supreme
Court. The suit brought originally in the name of Napoleon III had not become
abated by the emperor’s removal from power. The right to sue and receive
compensation belonged to the French state as a legal entity.

Reasoning

Question (1): There was no doubt in the minds of the court as to the right of a
recognized friendly foreign sovereign to sue in U.S. courts. “A foreign sovereign
as well as any other foreign person, who has a demand of a civil nature against
any person here, may prosecute it in our courts. To deny him this privilege
would manifest a want of comity and friendly feeling.”
Question (2): “The reigning sovereign represents the national sovereignty, and
that sovereignty is continuous and perpetual, residing in the proper successors of
the sovereign for the time being. Napoleon was the owner of the Euryale, not as
an individual, but as sovereign of France. . . . On his deposition the sovereignty
does not change, but merely the person or persons in whom it resides. The
foreign state is the true and real owner of its public vessels of war. The reigning
emperor, or National Assembly, or other actual person or party in power, is but
the agent and representative of the national sovereignty. A change in such
representative works no change in the national sovereignty of its rights. The next
successor recognized by our government is competent to carry on a suit already
commenced and receive the fruits of it. The vessel has always belonged and still
belongs to the French nation.”

Contemporary Controversies

In theory, a government’s judgment as to the existence of another new state or the existence
of a successor government after a revolution or a coup should be based upon answers to
certain objective tests: (1) Does the government of the new entity exercise effective control
over its country’s administrative machinery? (2) Is there any resistance to the government’s
authority? and (3) Does the government appear to have the backing of a substantial
segment of the people in its country? Indeed, many other factors may play a role in the
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decision to recognize. As we discuss later, governments have occasionally sought to hedge
their bets by applying various other criteria or attempting to extend provisional recognition.

Thus, the decentralization of the recognition process gives rise to many interesting
situations. The debate here illustrates an important point that arises throughout our
examination of how law works in the contemporary world. Law presumably provides
consistent, reliable answers under comparable circumstances. By itself, the declaration that
“I know one when I see one” is the antithesis of legal process and judgment: Without
definition and guidelines for applications, each person could freely make a determination
according to whatever criteria he or she felt appropriate at the moment. Legal judgments
depend upon sets of definitions, rules, and guidelines (operational criteria) of sufficient
specificity that, when utilized, would lead each person observing the event to approximately
the same conclusion. In this respect, vague or open-ended standards that produce erratic
decisions erode claims that law governs or guides the process.

Operational tests (guidelines or standards) provide the essential bridge between abstract,
ideal definitions and the reality of application to the diverse circumstances of the real world.
The problem here stems from the lack of common objective operational criteria for the
elements of the definition. We have examined intuitively the question, “What makes a
state?” But even though we have suggested some objective tests, we still have no explicit
common guidelines to answer the question, “When should recognition be granted?” While
we find many discussions warning against “premature” recognition, these fail to address the
question of reliable operational tests to guide us in knowing when a state or government
merits recognition—that is, in knowing when recognition might be “premature.” The
authors of these discussions tend to debate the effects of premature recognition without
addressing the issue of how we might distinguish between the deserving and the
undeserving.

Governments may use subjective tests. Between roughly 1913 and 1929, the U.S.
government insisted that to be recognized by the United States, a new government had to
come into office by legal and constitutional means. The United States applied the so-called
Wilson Doctrine (named after U.S. President Woodrow Wilson) to new governments in
Mexico, El Salvador, Costa Rica, and Nicaragua. The doctrine denied to the peoples of
those states the right to select their own governments by whatever means they chose. It
meant that the U.S. government claimed the right to determine the legal basis of a foreign
government. More interestingly, many contemporary writers have suggested an entirely
new set of objective criteria based upon human rights considerations. According to the
“democratic entitlement” theorists, “We are witnessing a sea change in international law, as
a result of which the legitimacy of each government someday will be measured definitively
by international rules and processes.”10 These analysts claim that modern human rights law
has extended the idea of legitimacy based upon popular sovereignty to the international
level. The idea has played a role in “nation-building” efforts by international organizations
such as those in East Timor.11 The following two cases, both from the breakup of the
former Yugoslavia, as well as the discussion of China later in this chapter, illustrate the
problems.
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Kosovo and FYROM

The debate over Kosovo illustrates contemporary problems. In February 2008, Kosovo
declared its independence from Serbia. Despite denials that their intervention a decade ago
was not aimed at separating Kosovo from Serbia, the United States, Britain, France, and
Germany quickly granted recognition.12 Other EU members did not follow suit. Spain,
Greece, Romania, and Cyprus severely criticized the effort to make Kosovo independent.
The Russian Federation (Serbia’s key ally) and China remained adamantly opposed to
Kosovo’s independence, warning of the danger of inspiring separatist movements around
the world. Those opposed to the secession noted a Security Council resolution that had
explicitly recognized Kosovo as part of Serbia during the earlier debate.13 Members of
Kosovo’s Serb minority indicated they would never recognize the declaration of
independence and had pledged continuing allegiance to authorities in Belgrade.

In early October 2008, the UN General Assembly approved a Serbian motion to submit
the issue to the ICJ.14 The court was asked to give an advisory opinion on whether the
unilateral declaration of independence by the temporary self-rule institutions in Kosovo was
in line with international law. The resolution was opposed by the United States and
Albania, but was supported by Brazil, China, India, Mexico, Russia, and South Africa. Of
the 27 members of the European Union, 22 abstained. Cyprus, Greece, Romania, Slovakia,
and Spain voted in support. Each of these states worried that Kosovo’s independence would
reinforce separatist or autonomist tendencies in their own countries.

Immediately after the General Assembly vote, the Former Yugoslav Republic of
Macedonia (FYROM) and Montenegro, recently separated from Serbia, granted
recognition to Kosovo.15 In July 2010, by a 10–4 vote the ICJ found that the unilateral
declaration had not violated international law.16 By March of 2011, Kosovo had received
recognition from 76 states, including the United States and most members of the European
Union (but not even from half of the current membership of the United Nations). The
situation in Kosovo has political implications for other states in the Balkans with large
Serbian minorities as well.

The crisis caused by the breakup of Yugoslavia included a prolonged crisis over
recognition of the FYROM. This case illustrates the problems nonrecognition may cause in
the contemporary world. Curiously, in contrast with the violent struggles in Croatia and
Bosnia–Herzegovina, the FYROM gained independence quite easily and with little
bloodshed. The quest for recognition, however, proved much more difficult even though
the great majority of European states favored immediate recognition of the FYROM upon
its effective severance of membership in the old Socialist Federal Republic of Yugoslavia
(SFRY) in 1991.

Clearly, the FYROM met the objective criteria for statehood. In seceding, it had not
violated any provision of international law, but Greece had major objections to the use of
certain national symbols and to the use of the name Macedonia (also the name of a
province in northern Greece). Six EU member states recognized the FYROM in December
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1993, but Greece continued to resist until 1995. Though the two states normalized
relations, the dispute over the name still simmers under the surface.

In November 2008, FYROM filed suit against Greece in the ICJ, alleging violations of
the 1995 Interim Accord that blocked its accession to NATO. Macedonia requested the
court to order Greece to observe its obligations within the Accord. In 2011, the ICJ ruled
that Greece had violated Article 11 of the 1995 Interim Accord by vetoing Macedonia’s bid
for NATO membership at the 2008 summit in Bucharest.17 The court, however, did not
consider it necessary to grant Macedonia’s request that it instruct Greece to refrain from
similar actions in the future, arguing that “there is no reason to suppose that a State whose
act or conduct has been declared wrongful by the Court will repeat that act or conduct in
the future, since its good faith must be presumed.”18 Still, the issue has not been resolved,
and no change has occurred in the EU’s stance that negotiations for Macedonia’s entry into
the EU cannot begin until the name issue is resolved.

Other Special Cases

Divided States A peculiar phenomenon in the post-1945 world, reflecting the bipolar
orientation of world politics during the Cold War, was the emergence of several states
divided into two entities, each having an operative government: Germany (Federal
Republic and Democratic Republic), Korea (Democratic People’s Republic and the
Republic of Korea), China (Republic of China and People’s Republic), Vietnam (North
and South), and Cyprus. The division of Korea, China, and Cyprus continues today.

China After the flight of the Nationalist government, led by Chiang Kai-shek, to Taiwan
(1949) and the takeover of power on the mainland by Communist forces led by Mao Tse-
tung, the United States continued to recognize the government in Taipei (capital of Taiwan,
the Republic of China [ROC]) as the lawful and only government of all of China. Even
though Taiwan did not officially claim itself as a separate state, its claim to be the
government of all of China challenged the legitimacy of the mainland government in its
own claim to be the government of all of China. The United States continued to recognize
the Nationalist government of Chiang and refused to recognize the government of the
People’s Republic of China (PRC) led by Mao in Beijing.

This dispute technically involves issues related to the recognition of a government rather
than recognition of a new state, although currently Taiwan (Republic of China) functions
as an independent state for those who have recognized it. However, because of the peculiar
circumstances associated with the Cold War, the rapid economic development of Taiwan,
the increasing participation and influence of Beijing in international political affairs, and
Beijing’s territorial claim to Taiwan as Chinese territory, the issues have changed somewhat
over time yet remain unresolved.

Beijing (the capital of mainland China), because of the obvious challenge to its
legitimacy, has refused to accept a “two Chinas policy” from any state. It has demanded that
any state that recognized Beijing could not at the same time recognize (or continue to
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recognize) Taipei. If a state had previously recognized Taipei, Beijing demanded as a
condition that state’s withdrawal of recognition from Taiwan. Consider how unusual this
situation is for international politics—Beijing, not the community, has set its own
conditions for recognition. On the other side, because the Chinese government in Beijing
has remained under Communist Party control, the United States and its allies have
steadfastly insisted that Taiwan has a right of self-determination. This means that any
union would require the consent of the people of Taiwan.

The PRC replaced the ROC as the representative of “China” in the United Nations on
October 25, 1971, by action of the General Assembly. The General Assembly refused to
permit Taiwan to continue as a member under any circumstances. This meant that the
Beijing government now occupied the Chinese seat on the Security Council. While the
United States had supported the admission of the People’s Republic, it had opposed the
expulsion of the Republic of China, but both Chinese governments had emphatically
rejected the “two Chinas” concept of membership before the General Assembly action took
place. Fifteen attempts by Taiwan to join the United Nations have failed––most recently in
2007.19

President Richard Nixon took the first move toward U.S. recognition of Beijing in 1972
by making an unprecedented visit to the mainland, but official recognition and
establishment of official relations did not occur until President Carter made the formal
declaration in January 1979. The United States, for its part, recognized the government of
the People’s Republic as the sole legal government of China. The United States agreed that
on the same date, it would notify the government in Taiwan that it was withdrawing U.S.
recognition and that the Mutual Defense Treaty of 1954 between the Republic of China
and the United States would be terminated in accordance with the provisions of that treaty
(at the end of 1979—see Chapter 4). The United States also withdrew all military
personnel from Taiwan.

From a factual standpoint, the Republic of China continues to exist as an independent
entity, recognized by about two dozen members of the family of nations.20 The U.S.
government has assured the authorities in Taiwan that nongovernmental relations between
them and the United States would continue, through a corporation created in the United
States for that purpose, and that the United States would continue its shipment of
“defensive” military supplies to Taiwan.

Korea Following World War II, Korea was split. The northern half came under
Communist rule and the southern portion became Western oriented. We should note that
the Korean War (1950–1953) ended without a peace treaty and that the two states are
technically still at war.21 The government of the Republic of Korea (South) was long
accepted by most UN members as the only lawful government of all of Korea; the People’s
Republic of Korea (North), on the other hand, was recognized only by members of the
Socialist Bloc. In 1972, the two governments engaged in negotiations at Panmunjom with
the object of improving their mutual relations and reunifying their country. The series of
meetings soon lapsed without substantive agreement. In May 1973, the People’s Republic
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(North) was admitted to membership in the World Health Organization (WHO); within
weeks, it received observer status at the Geneva headquarters of the United Nations, and in
June 1973, it obtained observer status (already enjoyed for a long time by South Korea) at
the UN New York headquarters.

Both governments at first vigorously denounced and opposed a “German solution” to
their problems—each preferring to adhere to the concept of an eventual unification
solution. In mid-June 2000, the leaders of the two Koreas held their first summit meeting
in Pyongyang. The summit led to a joint statement by the two leaders that supported, in
general terms, the goals of eventually reunifying the two Korean states, reuniting families
divided since the Korean War, and securing economic cooperation. The thaw in relations
did not last long. With the death of Kim Jong-il in 2011, the situation rapidly deteriorated,
producing a series of crises. Most importantly, the question of nuclear weapons and missile
production by the North continues as an issue that concerns the international community
as well as South Korea.22

Cyprus Cyprus gained independence from the United Kingdom in 1960, with
constitutional guarantees by the Greek Cypriot majority to the Turkish Cypriot minority.
In 1974, a Greek sponsored attempt to seize the government was met by military
intervention from Turkey, which soon controlled almost 40 percent of the island. In 1983,
the Turkish-held area declared itself the Turkish Republic of Northern Cyprus (TRNC)
but was recognized only by Turkey. Beginning in January 2002, the United Nations
sponsored direct talks between the two sides to reach a comprehensive settlement for
division of the island. The talks culminated with a referendum of all Cypriots on April 21,
2004, in which the citizens of the TRNC voted to accept the plan for reunification put
forth by Kofi Annan. Cyprus (minus the TRNC) was admitted to the EU on May 1, 2004.
The EU approved the TRNC as a “tertiary” state (a customs union), pending completion
of the reunification process. The talks have not produced material progress on reunification
(2016).

Special Subjects

The City of the Vatican (The Holy See) For historical reasons, if not for its contemporary
status, the City of the Vatican must be included as a member of the community of nations.
The governing authority of the Roman Catholic Church (RCC) is generally known as the
Vatican, with the pope as its head. The Holy See is the RCC’s secular diplomatic agent, and
Vatican City is its independent territory. Most of the questions that had plagued relations
between the Holy See and Italy since the extinction of the Papal States in 1870 were
resolved by the Lateran Treaty of 1929.23 That agreement recognized the State of the City
of the Vatican as a sovereign and independent state occupying 108.7 acres in Rome. In
1984, a concordat between the Holy See and Italy modified certain of the earlier treaty
provisions, including the primacy of Roman Catholicism as the official religion of Italy.
Present concerns of the Holy See include religious freedom, international development, the
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Middle East, terrorism, interreligious dialogue and reconciliation, and the application of
church doctrine in an era of rapid change and globalization. The Vatican is a member of, or
has official observer status with, several international organizations and maintains a small
accredited observer mission at the United Nations in New York. After a long hiatus (117
years), the United States reestablished formal diplomatic relations with the Vatican in
1984.

Sovereign Military Order of the Knights of Malta A second special subject of
international law, yet not really a member of the community of nations, is the Sovereign
Military Order of the Knights of Malta. Founded in the days of the Crusades as the Order
of St. John, it was engaged in the care of the wounded and the sick. Originally based in the
Crusader town of Acre (now located in Israel), it moved in 1291 to Cyprus and then, in
1310, to the island of Rhodes. In 1522 the Turks drove the Order from Rhodes, and they
relocated in Malta in 1530. Successively, French occupation in 1798, followed by conquest
and annexation in 1800 by Great Britain, left the order with no state authority of its own.
It moved to Rome, where today its headquarters occupy about one large city block.24 The
Knights of Malta, with a membership of about 8,000, operate hospitals, hospices, and other
medical facilities in many parts of the world. The Order maintains diplomatic relations
with the City of the Vatican and with some 40 countries, mostly located in Latin America.
It also has concluded postal agreements with 10 countries and has been recognized as a
(landless) sovereign nation by some 40 countries. Because of its special status, the Order
can be classified as a nonstate subject of international law, although of a somewhat peculiar
nature.

Associated States Before leaving the “state” discussion on the subjects of international law,
we should mention a new category in that group: associated states. This contemporary term
refers to an entity that has delegated certain governmental functions (primarily foreign
affairs and/or defense) to a “principal state” while retaining its own international status.
Other states in the family of nations still regard the entity as a member state with full
rights, privileges, and obligations. In the Pacific area, the Federated States of Micronesia,
the Commonwealth of the Northern Marianas, the Republic of the Marshall Islands, and
the Republic of Palau fall into the category of associated states. All were former trust
territories of the United States. Individuals in these states have U.S. nationality for the
purposes of travel and other activities, but they do not have the rights of citizenship. So they
cannot vote in any U.S. election, even that for president. As we shall discuss in Chapter 9,
nationality does not necessarily entail the full rights of citizenship. Nationality and citizenship
are not coextensive principles.

The Principality of Sealand The motivations behind the establishment of Sealand25 reflect
the romantic desire of many to find an uninhabited island (or buy one) and set up an
independent domain free of taxes and regulations. Its story also illustrates the difficulties of
doing so. Among such ventures, Sealand has the most extensive history.26

211



During World War II, the United Kingdom decided to establish a number of offshore
military bases to defend England against German air raids. These human-made “islands,”
built just outside of territorial waters along the east coast of England, housed 150–300
troops who manned and maintained artillery designed to shoot down German aircraft and
missiles. One of these, Roughs Tower (area of approximately 14,000 square feet—for
comparison, a Nimitz-class aircraft carrier has a flight deck of 275,184 square feet) was
situated slightly north of the Thames River estuary about 7 nautical miles from the coast.
Because at that time the United Kingdom claimed a territorial sea of only 3 nautical miles,
Roughs Tower stood in international waters in the North Sea. At the end of World War II,
the government withdrew all troops from these bases. Subsequently, all of these forts except
Roughs Tower were dismantled.

In September 1967, Paddy Roy Bates, a British citizen, occupied Roughs Tower and
claimed it as his own with the original idea of setting up a commercial “pirate” radio
operation. Bates argued that as a deserted and abandoned piece of “territory” outside the
jurisdiction of any state, Roughs Tower constituted terra nullius (“no one’s land”) open for
the taking. Bates then declared the old fort an independent state, with him and his wife
(Joan) as its sovereign rulers. In 1968, the British Navy allegedly attempted to evict the new
inhabitants of Roughs Tower. Bates responded by firing several shots at the vessels. When
he subsequently came onshore for supplies, authorities arrested him. In November 1968,
the court held that it had no jurisdiction because the episode had occurred outside of the
United Kingdom’s legitimate territorial jurisdiction (see Chapter 9). The government, while
upset, did not appeal for fear that another court might give some substance to the claims of
independence.

Although no state has granted formal recognition to Sealand, its website boasts that it has
all the necessary features of a state, including a constitution, a flag, a national anthem, a
national motto, postage stamps, currency (1 Sealand dollar equaling 1 U.S. dollar), and
passports although no state has ever accepted them as an official travel document. It also
has had a coup attempt by a group of potential investors and developers who intended to
set up a luxury hotel and casino in the structure.27 With the Internet revolution, Sealand
attracted attention because it housed a firm that offered the equivalent of offshore banking
to companies seeking to provide maximum privacy for their data and e-commerce
transactions.28 The success of this now seems in doubt because the website for HavenCo
shut down in November 2008. As of July 2011, the “sovereign family” of Sealand was
looking for a buyer.29

International Organizations Public international organizations (IGOs)—agencies
established for state purposes by states—in some cases do have a limited international
personality. Some have the power to conclude binding international agreements (within the
scope of competence granted), of appearing as plaintiffs or defendants before international
tribunals, and of being able to claim immunity from legal process for defined categories of
their officials in the same manner as for accredited representatives of members of the
community of nations.
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From its inception, the United Nations has clearly possessed a limited international
personality. The framers of the UN Charter, to avoid real or fancied defects in the League
Covenant, included numerous articles in the Charter (Articles 24, 26, 41, 42, and 104)
specifically outlining the legal powers and the responsibilities of the United Nations and
spelling out its status as an international legal person. The EU united three earlier entities:
the European Economic Community (or Common Market), the European Coal and Steel
Community, and the European Atomic Energy Commission. The EU is authorized to
conclude binding agreements with nonmember countries and IGOs, and it can make
regulations binding its member states as well as industrial concerns operating within its
functional sphere. The EU has the status of an international legal person with limited rights
granted to it by treaty.

Nongovernmental Organizations For our purposes here, the exact definition of a
nongovernmental organization (NGO) does not matter. Whether solely confined to one
state or transnational in membership (i.e., having members from many states), NGOs do
not have international juridical personality. NGOs cannot make treaties, bring cases to the
ICJ, or have a formal membership in an IGO.30 One should not conclude that the absence
of legal personality necessarily translates into a lack of political influence in many important
areas of contemporary international life. As we discuss later, NGOs such as Amnesty
International, Human Rights Watch, and the International Committee of the Red Cross
(ICRC) have played important roles in developing contemporary law and practice in the
areas of human rights, the environment, and international humanitarian law.

Status of Tribes A few writers once held that tribes in North America and elsewhere were
equivalent to international persons. States, on the other hand, have usually denied such
status to tribes; agreements made with them were subsequently often (and quite unfairly)
denied the character of binding treaties, regardless of the nomenclature applied to the
original agreement when it was made. While domestic law may give tribes a certain amount
of autonomy with a state, tribes do not constitute independent members of the community
of nations.31

A Note on Leased Territory

Leases of territory, regardless of the length of time specified in the relevant agreements, do
not confer title or create changes in sovereignty. China leased Port Arthur and Dalny to
Russia; Kiao-chao to Germany; Wei-hai-wei, Tientsin, and the so-called New Territories
on the mainland opposite the island of Hong Kong to Great Britain; Macao to Portugal;
and Kwang-chau-wan to France. None of these agreements transferred legal title to the
areas involved from the lessor to the lessee.32 The same doctrine applies to the former lease
of the Canal Zone granted by Panama to the United States and the current ongoing U.S.
lease of Guantánamo Bay from Cuba. Authorities and diplomats have agreed that a lease
treaty only transfers jurisdictional rights and does not at all bring about an alienation of
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territory. In other words, sovereign rights are exercised by the leasing state, but title to the
territory remains indisputably with the state granting the lease. This is true even when the
lease entails use of the territory as a naval or military base by the leasing state (e.g.,
Guantánamo Bay in Cuba, leased by but not ceded to the United States).33 All of these
leases, except the U.S. lease of Guantánamo, have been canceled.34
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CONSTITUTIVE AND DECLARATORY THEORIES OF
RECOGNITION

Debate continues within the international legal community over whether recognition is the
only means through which an entity may gain statehood as well as over the criteria that a de
facto (in fact) authority must meet to be considered a state or government for the purposes
of international law.35 Let us assume a community that has all the necessary elements to
qualify as a state—people, territory, and effective government––but for some reason has not
gained recognition from any existing state. Does such an entity have any status in
international law? Older textbooks discuss two theories: recognition as constitutive of
international personality and recognition as merely declaratory of international personality.
The constitutive theory holds that the putative “state” has no legal existence until
recognized. Declaratory theory states that the existence of a state is a matter of pure
objective fact. The act of recognition simply marks official notice that the entity meets the
basic conditions of fact associated with statehood and registers the intention to treat the
entity as a state. Recognition presupposes a state’s existence; it does not create it. The current
Restatement leans heavily toward this position but also notes that a state must act as if an
unrecognized entity were a state if it meets the minimum standards of statehood.36 Again,
this observation seems more pragmatic advice than legal requirement. The declaratory
position still begs the question of who initially determines that an entity meets the criteria
of statehood. Does recognition by Nauru, Tuvalu, Kiribati, and the Vatican necessarily
have any meaning at all for other states?

Neither of these theories quite covers the complexity of issues involved with recognition
in the contemporary world, but they are worth exploring briefly.37 Prior to World War I,
the constitutive theory clearly reflected practice. We need only to look at the diplomatic
record to see how areas considered to be nonmembers of the club governed by the “public
law of Europe” were treated. As former colonial holdings shed their status as colonial
possessions and claimed independence, most states acknowledged most of the transitions to
“statehood” without closely examining the minimum facts. Some have suggested that this
practice undermined the idea of statehood because many of these entities lacked a
government with sufficient capacity to carry out the duties imposed by international law.

Questions relating to recognition once more became salient with the breakup of the
former Yugoslavia and the former Soviet Union into a number of constituent states in the
1990–1994 period. The evidence from the more recent cases strongly suggests that the
editorial opinion favoring declaratory doctrine in the Restatement does not reflect either
recent American practice or that of any major state.38 The question of the viability of a
secessionist movement, particularly like that of Biafra from Nigeria, illustrates the difficulty
of ascertaining “pure fact” apart from political interest. The struggles of the Former
Yugoslav Republic of Macedonia to overcome Greek objections illustrate the fundamental
problems of the declaratory position. Actually, Croatia and Bosnia–Herzegovina both serve

215



as interesting cases because the states of the European Union (EU) granted recognition
when rebel forces still occupied significant portions of their claimed territories. The
governments of these states clearly did not exercise “effective control” over all of their
claimed territory at the time.

While we have asserted that law should provide reliable answers, in contemporary state
practice we can find no definitive answer as to which theory may provide the best
explanation. Clearly, recognition forms a prerequisite to formal, official bilateral relations
with the recognizing state, but as we noted earlier, the decentralized nature of the process
may produce many anomalies. To reemphasize an important point, the extent to which a
state “belongs” to the community of nations depends upon the extent of its bilateral
relationships with other states as determined by their unilateral acts of acknowledgment.
Clear examples come from the isolation of the Turkish Republic of Northern Cyprus
(TRNC), the diplomatic record associated with the divided states during the Cold War, the
claims of the founders of Sealand, and the current status of the Republic of China
(Taiwan).

The questions revolve around the status of an unrecognized entity that may ostensibly
meet all the requirements for statehood except formal recognition. If recognition is
“constitutive” of legal personality, then what “rights” and “duties” does an unrecognized
entity have? Clearly an unrecognized entity does not have the right of formal diplomatic
contact, but can it then simply ignore all international obligations because it does not have
juridical personality and hence technically cannot either exercise rights or be subject to
duties? To complicate the problem, even though an “entity” may not have formal rights,
many insist that it must observe the duties and obligations (the rules) of international law
and could, after formal recognition, be held legally responsible for any delicts39 before
recognition that might engage international responsibility. Other than the obvious
pragmatic political observation that if you wish to join the club, you must not openly flout
the rules of the club, what is the legal basis for making this assertion? As circumstances have
changed, some writers espousing this position have claimed that existing states have a duty
to recognize an entity if it meets the minimum standards. Nothing in state practice
indicates any such obligation.40

Implied (Tacit) Recognition In 1944,41 President Franklin Roosevelt received a message
that General Charles de Gaulle, leader of the French resistance in North Africa, had sent a
rare white gorilla as a gift. The gift posed a problem: To accept it might send the message
that the United States had implicitly or tacitly acknowledged that General de Gaulle, as the
de facto (in fact) political leader of the Free French movement, had some formal political
status. Not to accept the gift would have angered the general, whose touchiness over status
was well known, at a crucial point in the coordination of plans and consultation.
Fortunately, the gorilla must have been a born diplomat. He died on the voyage over, thus
solving the problem.

Similarly, in preparing for reciprocal visits between the heads of state of East and West
Germany during their rapprochement in 1972–1973, the East German government had
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planned the full red-carpet treatment with salutes, flags, and high-profile official receptions.
The West German head of state, Willy Brandt, demurred and asked that the visit remain
low-key with no official ceremonies. The refusal had a simple root—reciprocity. If East
Germany honored Brandt as head of state with the red-carpet treatment, his East German
counterpart would have expected the same on his visit to West Germany. Remember that
neither West Germany nor any of its allies had yet recognized East Germany as a state. The
West German salute, use of flag, and VIP treatment might be construed as an implied
recognition of East Germany as an equal and a state. At that point, West Germany did not
wish to do anything that might imply recognition of the East German regime before
reaching an agreement defining the relationship between the two.

Presumably, implicit (tacit) recognition occurs when a government engages in an act, or
establishes a contact or interaction, inconsistent with nonrecognition. The literature on
tacit recognition uniformly asserts this position. Yet during the American Civil War, Great
Britain sent a number of official agents to the Confederate states, but never formally
recognized the latter as an independent entity. Many other governments have acted
similarly in modern history. The problem stems from lack of agreement on what types of
interactions might be considered as reliable indicators of recognition. Cold War
disagreements raised an interesting question germane to other areas of international law:
Should we consider the inherent nature of the act or consider its intention? What kinds of
contacts between states imply recognition?

In contemporary relations, while diplomats may fear taking some action that might
inadvertently be read as recognition, the facts of most cases indicate that even sustained
contact—if done through low-ranking officials or “back channels”—does not constitute
implicit or tacit recognition. Modern life with its tourism, business contacts, and the range
of other interactions flowing from “globalization” may generate the need for ad hoc
contacts with unrecognized regimes to deal with issues that arise without raising the
presumption of formal recognition. Protection of citizens or property may necessitate
dealings with an unrecognized state or government. For example, after an unconstitutional
change in government, diplomats often may stay at their posts because of the need to
remain in contact with the new government.42 Continuing contact in this instance would
signal continued recognition of the state without necessarily implying formal recognition of
the new government.

During the Cold War, necessary contacts with divided states or Communist/non-
Communist contenders for power often led to informal contacts with disclaimers. For
example, consider the saga of U.S. relations with the People’s Republic of China. In this
case, even a visit from President of the United States Richard Nixon to Beijing was not
taken as a sign of official recognition. The United States, although it had not recognized
the government of the People’s Republic of China, dealt directly with that government
from 1955 through the arrangement of over 100 “ambassadorial talks” originally held in
Geneva from 1958 to 1968, in 1970 in Warsaw, and in 1972 in Paris. Participants were the
Chinese and American ambassadors accredited to Poland, and later those accredited to
France. The U.S. government had indicated repeatedly that these talks did not mean
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recognition of the Beijing government. On February 22, 1973, the United States and
China announced the forthcoming establishment of official government liaison offices in
Washington and Beijing to hasten normalization of relations between the two countries. In
late May 1973, those offices came into being. Official recognition did not happen until
January 1, 1979.

Other examples of relations officieuses in the absence of formal recognition abound in
modern international relations. The United States successfully mediated the settlement of
the Angola–South Africa conflict even though the United States had not recognized the
Angolan government since Angola’s independence. Again, the Holy See (the Vatican)
occasionally dealt with the State of Israel despite failing to “recognize” the latter. Such
dealings took place through a mission headed by an Apostolic Delegate lacking diplomatic
(ambassadorial) status. The Vatican did not formally recognize Israel until December 1993.
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NONRECOGNITION

Nonrecognition clearly limits the extent of bilateral contacts, but questions concerning the
extent of the limitation persist.43 To emphasize a point made earlier in the chapter, many
cases of extensive and prolonged “informal” contact with unrecognized regimes have
occurred. The difficulties found in sorting through effects stem from the lack of systematic
analysis of different factual situations by international legal scholars. All cases of
nonrecognition tend to be lumped into one category without considering motive, length,
or context. In particular, scholars have failed to distinguish between lengthy periods of
nonrecognition based on political hostility or legal obligation (e.g., the United States
regarding the incorporation of the Baltic Republics by the Soviet Union) and those based
on doubt about the stability of the new regime.44

Nonetheless, most writers do agree that nonrecognition of an existing state or
government represents a rather ineffective political measure unless it embodies a broad
consensus among major states. Nonrecognition has a number of disadvantages, including
that the legitimate interests of one’s citizens cannot adequately be protected in the
unrecognized entity. If nonrecognition lasts for any period of time, administrative agencies
and courts will have to face the problem of maintaining necessary contacts and protecting
private rights. Potentially, nonrecognition could raise such questions as the validity of
marriages, divorces, travel documents, and contracts executed under the laws of the
unrecognized regime. We examine some of these issues when we examine the case law later
in this chapter.

The crisis caused by the breakup of Yugoslavia and the prolonged crisis over recognition
of the Former Yugoslav Republic of Macedonia (FYROM) illustrates the problems
nonrecognition may cause in the contemporary world. The controversy had a significant
impact on the effectiveness of the sanctions the European Union (EU) had adopted to
punish Serbia and Montenegro for their actions in Bosnia and Croatia. Without
recognition, the FYROM refused to cooperate with the EU in enforcing the sanctions, thus
allowing its territory to serve as a conduit for prohibited items in transit to the war zones.
Greece further exacerbated the crisis by adopting a unilateral trade embargo against the
FYROM in direct defiance of a collective EU decision to open economic ties with the new
state.45 Though the two states normalized relations, the dispute over the name still simmers
under the surface. The dispute has very real consequences because Greece has actively
blocked FYROM’s NATO aspirations and its attempts to join the EU.

Belligerent Communities and Insurgents

The post-World War II era has witnessed many violent internal struggles. Communities
have sought to achieve independence from a parent country, or groups have sought to
secure control of an entire state for their own purposes. These groups lack statehood, but
after the initiation of hostilities, may effectively occupy territory extensive enough to move
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the conflict beyond a purely local uprising. When this point is reached in the development
of a rebellion, other states may grant to the community a limited measure of international
personality by recognizing a status of belligerency and terming the group a belligerent
community.

Recognition of belligerency is not synonymous with recognition as a state or as a
government. The belligerent community is still considered legally an integral part of the
state against whose government it is conducting hostilities. The issues here involve
judgments about effective control. The community will acquire statehood in the legal sense
only if it succeeds in its enterprise, by either achieving independence as a new entity or
replacing the lawful government of its state by its own chosen representatives. Until it has
such success, the belligerent community possesses only very limited, temporary aspects of
international personality.

Legally, this places on the belligerents, as well as on the government opposing them,
responsibility for all violations of the laws of war and for the treatment of foreign property
and citizens. Rights acquired by the belligerents then include the rights of blockade,
visitation, search, and seizure of contraband articles on the high seas, and abandonment of
claims for reparation on account of “damages suffered” through the conflict by foreign
citizens. On the other hand, a belligerent community lacks the right to send or receive
diplomatic agents, to join international organizations, or to benefit from multilateral
conventions concerned with peacetime international relations and activities of states.

Recognition of belligerent communities has posed many of the more perplexing
problems connected with recognition. Traditionally, insurgents have had to satisfy two
criteria: (1) they have to have established at least a rudimentary government and military
organization reasonably in operative control of a substantial area of the parent state (or
overseas territory, if a colonial revolt); and (2) the scope of the rebellion has to have reached
a stage beyond a mere local uprising, that is, a status equivalent to conflicts between states.
If other states have satisfied themselves that rebel groups satisfy the criteria, recognition of
the rebels as a belligerent community frees the parent state from all international
responsibility for the acts of the rebels from the inception of the revolt (see Chapter 11).
This last statement holds true, however, only if the parent government has made some
attempt, implied in the second criterion, to assert its authority over the rebels.

One of the more recent instances of the recognition of a belligerent community occurred
in June 1979, during the then 19-month-old civil war in Nicaragua. The so-called Andean
Group (Bolivia, Colombia, Ecuador, Peru, and Venezuela) declared that “a state of
belligerency” existed in Nicaragua and that the forces of the Sandinista National Liberation
Front (FSLN) represented a “legitimate army.” That declaration then permitted the
members of the Andean Group to aid the rebels with weapons and other supplies.46

As with all acts of recognition, the right lies with each individual foreign state. The acts
of the parent state cannot control the policies of others. Hence, even if the lawful
government has recognized the rebels as a belligerent community, each foreign state
remains free to grant or withhold the same recognition. If the foreign state withholds
recognition, then it has a duty to refrain from assisting the rebel group but is free to grant
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or withhold aid to the lawful government. Likewise, even if the lawful government does not
recognize the rebels as a belligerent community, a foreign state retains the right to grant or
withhold such recognition.

In contrast, a rebellion that has not yet achieved the standing of a belligerent community
is said to be in a state of insurgency—a condition described as intermediate between internal
tranquility and civil war. Recognition of insurgency normally entails issuing a proclamation
calling public attention to the existence of an insurgent group in a foreign country and
cautioning the public to exercise due caution regarding travel, business relations, and other
dealings with and in the area in question. Such a proclamation of a state of insurgency does
not correspond to the recognition of a belligerent community.

Recognition and Access to Courts

Indeed, regardless of theories, recognition does have a constitutive element in one vital area.
Unrecognized states or governments do not have access to domestic courts. Unrecognized
states and governments can neither sue nor be sued with respect to areas outside of those
where sovereign immunity applies (see Chapter 8). We do need to make one important
qualification here. The constitutive theory does not necessarily apply to cases in private
international law unless an issue of public policy arises (e.g., an embargo, a boycott, a
sanction regime). Regarding private international law, and what courts have seen as
nonpolitical issues, the question of recognition as controlling becomes much more
complex.

Recognition permits a new government (or the government of a new state) access to the
courts of the recognizing state. Courts in both civil law and common law states begin with
the proposition that recognition is a decision within the province of the executive authority.
Courts in both systems have developed methods of consultation to determine the position
of the executive branch on particular questions. In civil law states, the foreign ministry will
produce a document known as an avis. In United Kingdom and Commonwealth common
law, the Foreign Office provides a certificate. In the United States, guidance may come
from a statement from the State Department or with the appearance of the executive
branch as an intervenor.47 While courts in all states consider themselves bound not to
contradict the foreign policy preferences of the executive, this procedure does not
necessarily produce clear guidance. The documents, particularly in situations of civil
conflict, often leave considerable room for judicial search and interpretation. We explore
some of these issues next, through case law and discussion.

In contemporary practice, the explanation for some leeway stems from the increased
willingness of governments to make determinations that separate international relations and
foreign policy issues (high politics) from the question of who actually exercises effective
control for purposes of domestic law and conflict of laws (private law) issues. The
expansion of private contacts (the impact of globalization) has caused many governments to
find ways to mitigate the potential effects of nonrecognition on private interests by
separating the imperatives of “high” politics, presumably underpinning the decision to
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2.
3.

4.

5.

withhold recognition, from the demands of “low” politics, stemming from the increasing
density of transactional contacts at the individual level. These issues may involve the
validity of marriages, divorces, property rights, and contracts executed under the auspices of
an unrecognized regime:

The change also puts decisions about each in the hands of different decision-makers.
Though courts still work to avoid direct conflict with executive policy, the change
increases the likelihood that an unrecognized regime will be accepted as an effective
administrator for private law questions even when the executive branch refuses it
recognition.48 (Emphasis added)

Litigation in national courts involving unrecognized regimes involves five different sets
of circumstances:

actions initiated by a party against an unrecognized regime;
actions initiated by an unrecognized regime;
actions involving the claims of an unrecognized regime to property located within the
court’s jurisdiction;
private international law disputes that cannot be resolved without reference to the laws
or administrative actions of an unrecognized regime;
the consequences of the withdrawal or loss of recognition.
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CONTEMPORARY PRACTICE

As we noted earlier, in principle, a nonrecognized government does not have a right of access
to the courts of states that have withheld recognition. Because it lacks international legal
personality, an unrecognized government cannot initiate a suit in the courts of a country
that has denied recognition. In surveying the contemporary international political
landscape, we have noted that national courts have found ways to make exceptions to the
access rule when gross inequities would have resulted. While we normally think of
international law as “high politics,” state policy also influences the legitimate everyday
business of citizens. In a landmark case dealing with these issues, U.S. Supreme Court
Judge Benjamin Cardozo said:49

Juridically, a government that is unrecognized may be viewed as no government at all, if
the power withholding recognition chooses thus to view it. In practice, however, since
juridical conceptions are seldom, if ever, carried to the limit of their logic, the
equivalence is not absolute, but is subject to self-imposed limitations of common sense and
fairness. (Emphasis added)

In recent practice, both British and American courts have permitted suits from
unrecognized regimes if the executive authority has indicated a willingness to permit the
plaintiff entity to litigate its claims. Consider the following situation:

An American company makes a contract for delivery of merchandise from a state trading
company owned by a government unrecognized by the United States. U.S. law does not
prohibit the transaction. The company delivers the merchandise as stipulated in the
contract. The party receiving the merchandise then defaults on the contract by refusing
to pay. The state trading company seeks to enforce the contract through filing suit in an
appropriate U.S. court. In litigation the American company raises the defense that, as an
organ of government of an unrecognized regime, the company does not have access to
U.S. courts.50

In this case, the court applying Judge Cardozo’s tests of common sense and fairness noted:

[N]onrecognition, while a material fact, is only a preliminary one. A foreign government,
although not recognized by the political arm of the United States Government, may,
nevertheless, have de facto existence which is juridically cognizable. To exculpate itself
from payment for the merchandise which it received, defendant would have to allege and
prove that the sale upon which the trade acceptance was based, or the negotiation of the
trade acceptance itself, violated public or national policy. Such a defense would
constitute one in the nature of illegality and could render all that ensued from the
transaction void and unenforcible, but to sustain such a defense it must be shown that
the transaction or the assignment violated our laws or some definite policy.51
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In another more recent case, Transportes Aereos de Angola v. Ronair, Inc., the executive
branch permitted a company wholly owned by the unrecognized state of Angola to pursue
its claims on the basis that the company constituted a separate juridical entity—that is, the
company was not merely an alter ego of the government, but a “discrete and independent
entity.”52 The court noted:

In those cases in which an instrumentality of an unrecognized government or the
government itself has been precluded from adjudicating a legal claim in the United
States, the executive branch ordinarily steadfastly opposed the foreign party’s standing to
sue, thus leaving the court with no recourse but to give effect to the critical issue of non-
recognition. In this case, however, not only did the Department of Commerce, in
consultation with the Department of State, place its imprimatur on TAAG’s (the
Angolan corporation) commercial dealings with Ronair by issuing a license to export the
Boeing aircraft to Angola, but the State Department itself has unequivocally stated that
allowing TAAG access to this Court would be consistent with the foreign policy interests of the
United States. (Emphasis added)

The last observation in the quote highlights an important point with regard to British
and American practice. As we noted earlier, historically both British and American courts
have deferred to the executive in determining the status of a state or government. However,
over the past 30 years, while American courts still rely primarily on a determination by the
State Department, although occasionally stating they do not, British courts have been given
more leeway to make a determination on their own.53 In May 1980, the UK announced a
new policy:

Where an unconstitutional change of regime takes place in a recognized state,
governments of other states must necessarily consider what dealings, if any, they should
have with the new regime, and whether and to what extent it qualifies to be treated as
the government of the state concerned . . . [W]e shall continue to decide in the nature of
our dealings with regimes which come to power unconstitutionally in the light of our
assessment of whether they are able of themselves to exercise effective control of the
territory of the State concerned, and seem likely to continue to do so. . . . In future cases
. . . our attitude will be left to be inferred from the nature of the dealings, if any, which we
may have with it, and in particular on whether we are dealing with it on a normal
government to government basis.54

Earlier we noted that intervention by the executive meant the judiciary had not evolved
operational criteria for determining if an entity had the requisite credentials to gain access.
In Somalia v. Woodhouse Drake & Carey, SA, a UK court elaborated a coherent set of tests
by which an applicant could be granted standing:

[T]he factors to be taken into account in deciding whether a government exists as the
government of a state are: (a) whether it is the constitutional government of the state; (b)
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the degree, nature and stability of administrative control, if any, that it of itself exercises
over the territory of the state; (c) whether Her Majesty’s Government has any dealings
with it and if so what is the nature of those dealings; and (d) in marginal cases, the extent
of international recognition that it has as the government of the state.55

Based upon these criteria, the court found that the Interim Government of Somalia did not
sufficiently satisfy several of the criteria, thus it had no authority to institute a suit, even
through proxies.

In contrast, in Liberia v. Bickford (1992), a U.S. district court held that the Interim
Government for National Unity of the Republic of Liberia, which had not received formal
recognition by the United States, did have standing to represent the Republic of Liberia in
an action to recover funds placed with legal counsel in the United States by a state-owned
Liberian corporation.56 In making the determination the court relied upon a Statement of
Interest submitted by the Department of State without any independent inquiry.57 This
case draws extensively on an earlier decision, National Petrochemical Co. v. MT Stolt Sheaf
(1989), that permitted a then unrecognized Iranian government to pursue a claim.58

Loss of Recognition/Succession

In 1970, the Republic of Vietnam (South Vietnam) filed a complaint alleging that various
American drug companies had acted in violation of the antitrust laws of the United States
in selling broad-spectrum antibiotics.59 At that point, South Vietnam could accurately
describe itself as “a sovereign foreign state with whom the United States of America
maintains diplomatic relations.” However, in April 1975, the status of the Republic of
Vietnam changed dramatically. South Vietnam surrendered unconditionally to the military
forces of North Vietnam. In July 1976, the former territory of the Republic of Vietnam was
formally attached to that of North Vietnam. The resulting state took the name of the
Socialist Republic of Vietnam. The Republic of Vietnam (South Vietnam) became extinct.
The United States did not grant recognition to the Socialist Republic of Vietnam.

In September 1975, Pfizer filed a motion to dismiss the action “on the ground that the
plaintiff as named and described in the amended complaint no longer exists in any form
recognizable by this Court and has not been succeeded by any government, entity or person
that has capacity to sue in this Court.” In early December 1976, the District Court
dismissed South Vietnam’s suit with prejudice.60 Agents acting on behalf of the Socialist
Republic of Vietnam contended that the District Court erred in dismissing this action with
prejudice rather than suspending it in anticipation of recognition by the United States of a
new government representative of the national sovereignty of Vietnam. The Court noted:

The law is well settled that a foreign government that is not recognized by the United
States may not maintain suit in state or federal court. . . . The recognition of foreign
governments is a function of the executive branch and is wholly outside the competence
of the judiciary . . . While executive action pertaining to the recognition or
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nonrecognition of a foreign government is binding on the courts, the courts are
nevertheless free to determine the legal consequences of that executive action upon
pending litigation.

Immunity of a Nonrecognized Government

Nonrecognized governments present somewhat of a catch-22 situation. On the one hand, if
indeed they have no legal personality, they cannot be the focus of a suit because litigation
cannot be brought against something that does not exist. On the other hand, if we presume
that the government exists and effectively controls the territory in question, others must
concede jurisdiction. In the classic case Wulfsohn v. Russian Socialist Federated Soviet
Republic,61 the court noted that even the plaintiff conceded that the RSF Soviet Republic
was the existing de facto government of Russia regardless of whether the United States had
extended recognition. Therefore, its acts within its own territory could not be the subject of
challenge in a U.S. court. We will return to this point in the discussion of the Act of State
doctrine in Chapter 8.
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STATE SUCCESSION

International law uses the rather vague term state succession to describe the legal
consequences resulting from a change in sovereignty over territory.62 Technically,
according to the International Law Commission, state succession “means the replacement
of one state by another in terms of the responsibility for the international relations of
territory.” State succession has occurred throughout history but has happened most
frequently in the decades following World War II. Decolonization and, more recently, the
fragmentation of the former Soviet Union (FSU) and of the Socialist Federal Republic of
Yugoslavia have raised interesting issues about the extent to which new states remain liable
for the duties and obligations incurred by the previous state.63

Curiously, despite the number of recent cases, no coherent, generally accepted body of
legal norms has emerged to provide guidelines for the varieties of change that have occurred
in sovereignty. After more than a decade of preparatory work by the International Law
Commission, two UN-sponsored conventions have emerged: the Convention on
Succession of States in Respect of Treaties (Vienna, 1978) and the Convention on
Succession of States in Respect of State Property, Archives and Debts (Vienna, 1983).64

The titles of these conventions tell you why the issues here have great importance. In the
case of secession, partition, or combination (Syria and Egypt to form the United Arab
Republic, for example), the members of the international community have a great interest
in knowing who, if anyone, will assume the treaty obligations, who will have a claim to
state property (and bank accounts) in other states, and who will have the duty to repay
government loans.

In many cases, treaties called devolution agreements have normally decided the division of
rights and obligations between the predecessor state and the newly independent entity.
These will determine the extent to which the latter will assume rights and duties originally
created by treaties for the predecessor state. In other cases domestic legislation of the
successor state or premerger agreements between the prospective parties have determined
the status of both rights and obligations of each entity. In cases of cession of territory, the
successor state alone decides the fate of both rights and obligations of the extinct
predecessor entity.

Today, questions usually revolve around shrinkage in the territory of a given state
through secession. The dissolution of the Soviet Union and the former Yugoslavia may yet
be followed by the disintegration of other political entities. Ethnic, religious, and historic
enmities alone provide reasons for groups desiring their own state. In the wake of the Cold
War, the revival of nationalism has created many new claims for groups seeking their own
state. The standard examples usually cited show that despite often drastic losses of territory,
the legal personality of the states remained unaffected.

If the Confederate States of America had succeeded in its secession plans, the legal
identity of the United States would have remained unchanged, even though a new entity
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would have become a player. If recognized by other states, the CSA would have emerged as
a new entity and would have had the choice of accession or rejection of treaties which the
United States had signed and ratified.

Rights and Obligations of a Totally Extinct State

When one state is absorbed by another, the question arises as to the extent to which the
successor state acquires both the rights and the obligations of the defunct state.65 These
issues will normally be dealt with as part of the merger agreement. If third states have any
claims against the state that loses its international identity, the settlement of such
obligations is up to the successor state. Unless provided for in the merger agreement, the
citizens of the defunct state have no right of appeal under international law against any
actions taken by the annexing state because their former country has lost its international
personality. Thus, it is no longer a subject of international law. Any claims by or against
citizens of the defunct state involving their former government become domestic questions
of the annexing state.

Extinction of the personality of a state traditionally results in an abrogation of all
political and military treaties previously concluded between the now extinct entity and
other states. This holds true, of course, only in the case of total extinction. If succession
involves only a portion of the original sovereign territory, the latter will still be bound by
treaties with other countries because, as such, its legal personality continues intact. Only
those provisions of treaties relating to lost parts of the territory would no longer bind the
former sovereign. Despite the absence of applicable rules of law, successor states have
generally been willing to assume contractual obligations of the extinct state with respect to
third states or the citizens of such states. This has been true in the case of contracts
involving concessions such as mining rights and transportation facilities.

On the other hand, no common practice can be discovered regarding the debts
contracted by the predecessor state. Debts owed to the citizens of the former state become
domestic questions of the annexing state. In the case of partial succession of the sort
described in the next section, the instrument transferring the areas in question may regulate
such issues. Debts owed to third states or their citizens may or may not be honored by the
successor state. The government of the United States took over the debts of its member
states in 1790, but it refused in 1845 to assume the obligations of the Republic of Texas,
although arrangements were made to pay the contested sum by using proceeds from the
sale of public land in Texas. Croatia and Slovenia appear to have taken over a portion of
the Yugoslav national debt (1991–1992).66 On January 13, 1992, the Ministry of Foreign
Affairs of the Russian Federation informed all foreign missions in Moscow that the
Federation should be considered as a party to all international agreements in force in place
of the USSR. The Federation thereby assumed all treaties that had been binding on the
Soviet Union at the time of its demise.

Effects of Treaties
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One other aspect of state succession merits brief examination, due to the number of
controversies it has caused in international relations. In the case of universal succession,
political treaties, such as alliance, are abrogated at once—as are treaties of commerce,
navigation, and extradition. In the case of partial succession, political treaties are abrogated.
Other agreements may be terminated after consultation between a successor state and the
other party or parties to any given agreement. If one party to an international agreement
changes its form of government or expands or contracts its geographic boundaries, the
provisions of any treaties in question are usually not affected by such changes, even if the
expansion of territory involves the inclusion of other former states in the one that is a party
to the agreement. Unless the changes suggested the desirability of new treaties, the prior
agreements have generally been regarded as remaining in full force and effect.

The Vienna Convention on State Succession of States in Respect of Treaties (1978) answers
almost all questions imaginable, yet by its very breadth (and technical detail), it exceeds the
limits of discussion possible in a general text.67 But one aspect of the subject should be kept
in mind—the new instrument covers in detail the absence of applicability of past treaties
concluded by the original sovereign in relation to former colonial territories as well as
seceding territories (unless, of course, the newly independent colony or newly seceded
territory agrees specifically to be bound by the treaties in question). The fate of the treaties
concluded by the former Soviet Union illustrates what may happen in the instance of total
extinction. In the so-called Minsk Declaration of December 8, 1991, the Commonwealth
of Independent States (CIS) asserted that the “States members undertake to discharge the
international obligations incumbent on them under treaties and engagements entered into
by the former Union of Soviet Socialist Republics.” Since then, individual ex-Soviet
successor states have acceded to a variety of the multipartite treaties to which the Soviet
Union had been a party. In the case of the defunct Yugoslavia, successor states have
deposited with the UN Secretariat statements of succession to a large number of
multipartite agreements such as the genocide convention, the human rights covenants, and
the antislavery convention.
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TRADITIONAL VIEWS

Up to the end of the nineteenth century, almost all in the international legal community
agreed that the states belonging to the community of nations possessed a package of
fundamental rights. These rights—equality, existence, external independence, self-defense,
and territorial supremacy (sovereignty)—presumably belonged to any community
recognized as a state. In part, the justification for such rights came from natural law. The
underlying theory maintained that the rights represented legal principles on which all
positive international law rested. This contention ignored the obvious fact that legal
principles can only be created by a legal order and could not be presupposed by it. This
controversy over jurisprudence forms one of the continuing controversies concerning the
nature of international law as true law.
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RIGHTS OF STATES

Curiously, we find a gap in subject matter. Until recently, only the regional inter-American
community made any effort to develop a general and definitive declaration of the rights of
states. Starting with the Declaration of the Rights and Duties of Nations of the American
Institute of International Law in 1916, the inter-American community considered the
issues at a succession of conferences: Rio de Janeiro (1927), Havana (1928), Montevideo
(1933), Buenos Aires (1936), and Lima (1938). At the Montevideo Conference, the states
adopted a convention.1 The subsequent conferences witnessed a reaffirmation of the basic
rights.

The most ambitious modern attempt to define the rights and duties of states began with
Resolution 178 (II) of the General Assembly of the United Nations (November 21, 1947),
which asked the International Law Commission to prepare a draft declaration of such rights
and duties. This draft, delineating four rights (independence, territorial jurisdiction,
equality in law, and self-defense) and ten duties, was criticized on many counts, both
during its formulation and afterward. To date, no further progress on the project has been
reported. In December 1974, the General Assembly did pass a rather controversial
resolution (3281-XXIX), the Charter of Economic Rights and Duties of States (120 in
favor, 6 against, and 10 abstentions). As a resolution and with certain key countries
opposing its adoption, the resolution has had no binding effect, yet it has been referred to
frequently by Third World countries in the United Nations. The same holds true for the
Declaration on Principles of International Law Concerning Friendly Relations and Co-
operation Among States in Accordance with the Charter of the United Nations.2
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THE RIGHTS OF EXISTENCE AND INDEPENDENCE

The so-called right of existence has been asserted as the fundamental condition for all other
rights claimed by a state. However, existence in the narrow meaning of the term represents
an essential inherent characteristic of a state, not a right. Simple logic tells us that the
inability to continue existence would lead to the extinction of the legal personality of any
member of the community of nations. Governments have frequently insisted on this right
but have styled it variously as the “right of self-defense” and the “right of self-preservation.”
From a practical standpoint then, the “right” is one to a continued existence—the
preservation of a state’s corporate integrity through self-defense or some other mechanism.
This “right” generates many questions in the contemporary era. For example, what happens
when the presumed right of integrity conflicts with the asserted new right of self-
determination?

Oppenheim argued that, as with existence, the independence of a state and its territorial
and personal supremacy (supreme authority in its territory and over its citizens) did not
constitute rights but rather other recognized and protected qualities or characteristics of
states as international persons.3 Independence, or domestic independence, means that a state
has freedom to manage its affairs without interference from other states.4 A state may
organize its government as it sees fit, adopt a constitution to suit its own needs, lay down
rules and regulations for the property and personal rights of its citizens and subjects,
determine under what specific conditions foreigners will enter its territory, and so on. In
other words, an independent state is “absolute master” in its own house, subject only to the
limitations imposed on it either by the rules of general international law or by treaty
arrangements it has made with other states.

A second aspect of independence relates to the right of a state to conduct its foreign
relations to the best of its ability in such manner as it desires without supervisory control by
other states (external independence). By definition, a country must have the authority to act
as a free agent in contracting and fulfilling international obligations it chooses to assume
with other states. External independence is regarded as a basic test for the admission of new
members into the community of nations.

Asserting a “right” of independence underlies the frequently voiced claim to a right of
self-determination. This term appears to imply a right of any group of people to choose its
own political institutions (including, of course, its own government). Many legal writers
and political leaders have supported the idea that “national” or “ethnic” groups possessed a
right to “self-determination.” The concept itself made its appearance shortly before the
settlements at the Versailles Peace Conference after World War I. President Woodrow
Wilson supported the idea but with some ambivalence, because he did not favor self-
determination within the borders of what was then Russia proper. After World War II, the
principle of self-determination emerged even more clearly and soon took the form of an
assertion that a legal right of self-determination existed. The Charter of the United Nations
[Articles 1(2); 73; 76(b)] and resolutions passed by the General Assembly have affirmed the
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existence of such a right. The push for the right was an influential factor in the wave of
decolonization in the ensuing decades. On the other hand, not all legal writers became
enamored of the new right. Some have expressed strong doubts about its existence.5 Some
have argued that promoting a right of self-determination for some foreign group may
violate the prohibition on intervention found in the Charter of the United Nations (Article
2[4]).6 We should note that the International Court of Justice (ICJ) endorsed the right in
its 1975 Advisory Opinion on the Western Sahara.7
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THE RIGHT OF EQUALITY

One of the oldest rights claimed for states has been the right of equality. Publicists have
asserted this principle since the days of Hugo Grotius. An impressive array of jurists and
countless governmental proclamations have affirmed this right, particularly among the
American republics. Obviously, in most aspects, the states of the world are not at all equal.
They differ in area, population, resources, access to oceans, armament, and generally all the
factors entailed by the concepts of national power and power politics. The “right” to
equality simply means an equality in law, or an equality before the law, of all members of
the community of nations.

The Permanent Court of International Justice (PCIJ), in 1935, distinguished between
equality in fact and equality in law in its opinion on the Minority Schools in Albania:

It is perhaps not easy to define the distinction between the notions of equality in fact and
equality in law; nevertheless, it may be said that the former notion excludes the idea of
merely formal equality. . . . Equality in law precludes discrimination of any kind;
whereas equality in fact may involve the necessity of different treatment in order to attain
a result which establishes an equilibrium between different situations.8

Ironically enough, Article 2 of the Charter of the United Nations contains, among other
principles, the notion of the “sovereign equality of its Members.” Yet the structure of the
Security Council, which grants special status to the five permanent members, clearly
violates this principle. Article 23 grants permanent seats on the Security Council to the
United States, Russian Federation (originally the USSR), China, Great Britain, and France.
The other ten members of the body are elected for two-year terms. The ten nonpermanent
members of the Security Council suffer a diminution of their “sovereign equality” through
the provisions of Article 27, which spells out the voting procedure in the Security Council,
including the veto power of the permanent members. On the other hand, Article 23 may
be taken to represent a realistic appraisal of the role traditionally played in international
relations by the great powers.

Equality in law means that a state has one vote (unless it has agreed to the contrary)
whenever a question has to be settled by consent among states. It means that legally the vote
of the smallest state carries as much weight as does the vote of the largest and most
powerful member of the community of nations. Hence, the deposit of a ratification or
accession of a new multilateral treaty by Vanuatu will count as much toward the number
necessary for the treaty to enter into force as one deposited by China or the Russian
Federation (Chapter 4). Practically, as we discussed earlier, it does not mean that, in terms
of the operational impact of the treaty, Vanuatu and China are equally important.
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THE RIGHT OF IMMUNITY

Equality and independence mean that no state may exercise legal jurisdiction over another.
Practically, this means that one independent sovereign state cannot, without its consent, be
made a defendant in the courts of another independent sovereign state. This right permits
“sovereigns” to act in what they perceive as their nation’s own best interest without concern
that others might attempt to use the courts in another country to disrupt their policies.
Domestically, the doctrine also ensures that the public property of the state and that of
other states cannot be attached or encumbered in any way. In the era before the twentieth
century, the “hard shell” idea of immunity served well because of the clear distinction
between the idea of public actions (acta jure imperii), directly imputable to the government,
and private actions (acta jure gestionis), clearly not the province of government. In the early
twentieth century, states became involved in trade and other activities normally considered
the province of the private sector. State-controlled trading companies and state-owned
airlines, telecommunications, and media became common.

When states began to engage in everyday commercial transactions that had nothing to do
with the activities normally associated with security or other “public” purposes, the
question of the scope of immunity became an important topic of debate. As we will see later,
the problem became the operational tests or standards used to distinguish between acts of
state (acta jure imperii), protected by immunity, and other acts (acta jure gestionis) for which
the state should bear responsibility as if they were ordinary juristic persons (e.g., a
corporation). For example, contracts for ordinary services made in good faith should have
remedies for nonperformance. If a state-owned airline company contracts for aircraft from a
private manufacturer, it should not be able to invoke sovereign immunity as a defense
against failure to honor the contract by not paying for planes delivered. We will return to
this issue later.

Personal Sovereign Immunity

According to customary international law, a foreign head of state and his or her family
enjoy personal sovereign immunity. They have complete immunity from suit or judicial
process in the territory of another state. Foreign sovereigns or heads of state enjoy personal
immunity from suit, and they cannot be named as a party defendant to a suit brought
against them in their official capacity as the representative of their state. During President
George W. Bush’s official state visit in 2004, Canadian courts refused to act upon several
attempts by a Canadian peace group, Lawyers Against the War, to have him either arrested
or declared persona non grata.9

In June 2001, the Cour de Cassation10 (i.e., Supreme Court) in Paris issued its decision
concerning a case brought against Muammar al-Gaddafi, the leader of the Socialist Libyan
People’s Jamahiriya, for conspiracy to commit murder and terrorism. The case concerned
the destruction by a bomb of a UTA (Union des Transports Aériens) airlines DC-10 over the
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Tenére desert (Niger) on September 19, 1989. The crash resulted in the death of 171
individuals. At the time, UTA was the largest privately owned, independent airline in
France. The dead also included several people who had French nationality (see Chapter 9).

The Cour d’Assises tried and convicted in absentia six members of the Libyan secret
service—including the chief—for murder, destruction of an aircraft, and terrorism.11 Based
on these convictions, a French nongovernmental organization (NGO), SOS Attentats,12 and
the families of several victims subsequently filed a petition of complaint with French
authorities alleging the complicity of the Libyan government in the bombing. Acting on
the complaint, a juge d’instruction (magistrate)13 brought charges against Gaddafi for
complicity in acts leading to terrorism and murder. The chambre d’accusation14 confirmed
the indictment. The prosecutor filed a motion to quash the indictment with the Cour de
Cassation, arguing that Gaddafi, as head of state, had immunity. The court agreed and
voided the indictment.15 Similarly, in the Ndombasi case (Democratic Republic of the Congo
v. Belgium), the ICJ found that as minister of foreign affairs, Abdoulaye Ndombasi had
immunity from prosecution.16

In the United States, passage of the Foreign Sovereign Immunities Act of 1976 (FSIA;
see following discussion) had the interesting consequence of separating questions
concerning the immunity of the state from those involving the actions of the head of state.
Before passage of this act, practice assumed that the immunity of the state presumably
attached directly to the head of state. Unlike British legislation of the same vintage, U.S.
legislation does not explicitly deal with the question of immunity for foreign heads of
state.17 Thus, immediately after the 1976 legislation, U.S. courts experienced an increase in
suits filed against foreign heads of state.18 The State Department here again assumed an ad
hoc role that has resulted in inconsistent outcomes. The ruling in Lafontant v. Aristide
(1994)19 suggested that foreign heads of state are protected by absolute immunity, thus
clearly separating any personal liability due to their position from any liability incurred by
the state.

The courts took a different route when individuals sought redress against Robert
Mugabe (president of Zimbabwe) and Stan Mudenge (foreign minister of Zimbabwe) as
representatives of the Zimbabwe African National Union–Patriotic Front (ZANU–PF) for
subjecting the plaintiffs and/or members of their family to torture, assault, execution, and
other acts of violence. President Mugabe and Foreign Minister Mudenge had come to New
York for the United Nations Millennium Conference.20 The State Department filed a
“suggestion of immunity” with the district court, stating that Mugabe and Mudenge had
“head of state immunity.” Moreover, the State Department asserted that passage of the
FSIA “was not intended to affect the power of the State Department, on behalf of the
President as Chief Executive, to assert immunity for heads of state or for diplomatic and
consular personnel.”21 In this case, the Court of Appeals for the Second Circuit dismissed
the suit on the basis that the two men enjoyed full sovereign and diplomatic immunity.22

Former Heads of State in Exile
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Questions here often arise from the status of former heads of state in exile, particularly if a
successor government of his or her state seeks extradition and has agreed to waive
immunity. Such questions may involve the nature of the acts at issue. Were they acts of
state or merely common acts?23 In considering the case of Ferdinand and Imelda Marcos,
the Court of Appeals for the Second Circuit held:

Appellants concede that comity is the animating principle upon which head-of-state
immunity rests. They argue nonetheless that the doctrine must also serve a “protective
function” of “shield[ing] human decision-makers from the chilling effects of future
liability. . . .” They suggest that this protective function be promoted at the expense of
comity. Because an incumbent leader may change policies in order to avoid being forced
out of office, adopting the protective function argument would serve only to reduce
political accountability. Hence, we decline to impose this internal policy choice on a
foreign government. Given that the Philippine government may waive the Marcoses’
head-of-state immunity, the question remains whether it has done so. The district court
found that there was such a waiver. The language of that waiver . . . could scarcely be
stronger.24

The Marcos case also raises interesting issues of extradition, which we will discuss later in
Chapter 10. We shall also discuss the landmark case of Augusto Pinochet, as former
president of Chile, in Chapter 16.
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STATE IMMUNITY

In dealing with state immunity, we encounter two problems. The first involves the scope of
immunity a state may enjoy in contemporary jurisprudence. The second pertains to issues
connected with executing a legitimate decision from a municipal court against a foreign
government. An individual might prevail in a lawsuit, but then may find that the assets of
the defendant state cannot be attached because they support activities connected to the jus
imperii. As we noted earlier, until the beginning of the twentieth century, all states adhered
to the doctrine of absolute sovereign immunity.25 In American jurisprudence, the classic
case of The Schooner Exchange v. McFaddon states the classical view. The Exchange
(captured by the French Navy in pursuit of its blockade of England) had been transformed
in the port of Bayonne by the order of the French government into a public armed vessel of
France. When under its new name it entered an American port, the former owners filed
suit to regain title. The Supreme Court opinion noted that the ship as a public vessel of
France was immune from attachment and seizure:26

The jurisdiction of a state within its own territory is necessarily exclusive and absolute. It
is not subject to any limitation not imposed by the state on itself. All exceptions to this
complete and absolute jurisdiction must be traced to the consent of the nation itself. But
the perfect equality and absolute independence of sovereigns have given rise to a class of
cases in which every sovereign is understood to waive the exercise of parts of that
complete exclusive territorial jurisdiction, and one of these applies to warships entering
the ports of a friendly power. If a sovereign permits his or her ports to remain open to
the public ships of friendly foreign states, the conclusion is that such ships enter by his or
her assent. And it seems, then, to the court, to be a principle of public law, that national
ships of war, entering the port of a friendly power open for their reception, are to be
considered as exempted by the consent of that power from its jurisdiction.

At the turn of the twentieth century, civil code states began to examine the nature of
transactions. By that time, many states had become involved in a variety of activities having
little to do with traditional sovereign activities. The following decision by a Belgian court
develops the idea of acta jure imperii as opposed to acta jure gestionis:

Sovereignty is involved only when political acts are accomplished. . . . However, the state
is not bound to confine itself to a political role, and can for the needs of the collectivity,
buy, own contract, become creditor or debtor and engage in commerce. . . . In the
discharge of these functions, the state is not acting as public power, but does what
private persons do, and as such is acting in a civil and private capacity. When . . . the
litigation concerns a civil right, within the sole jurisdiction of the courts . . . the foreign state
as civil person is like any other foreign person amenable to the Belgian courts.27 (Emphasis
added)
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The tension between the two concepts of immunity continued through the first half of
the twentieth century. Great Britain, the United States, and Communist countries
continued to adhere to the broader concept of absolute immunity, while most civil code
countries continued to develop the “restrictive” concept. Before World War II, cases
occasionally arose in the United States and Great Britain that challenged the idea of
absolute immunity,28 but courts in both states were reluctant to move toward the restrictive
doctrine.

The Tate Letter

A significant change in American policy regarding state immunity occurred in 1952, when
the then acting legal adviser to the Department of State, Jack B. Tate, wrote a letter to the
acting attorney general. In the letter, Tate indicated acceptance of the restrictive theory of
immunity by the U.S. government.29 He pointed out that the adoption of the restrictive
theory by more and more countries justified the restrictions involved. He noted that
henceforth from the view of the Department of State, “private activities of foreign
sovereigns” should be denied immunity in American courts. The Tate letter outlined the
department’s policy but failed to offer any guidelines or operational standards for
distinguishing between a sovereign’s private and public acts. Without such standards,
courts would still have to seek guidance from the State Department and defer to its
judgment. This procedure resulted in great inconsistency because the State Department
often made decisions based on current foreign policy considerations rather than with an eye
toward developing a consistent policy. Courts remained bound by the decision in Republic
of Mexico v. Hoffman30 that “once the State Department has ruled in a matter of this
nature, the judiciary will not interfere.” Only if the Department of State did not find it
expedient to respond to a request for immunity could the court then decide for itself,
through the process of judicial search and decision, if sovereign immunity should apply.
The following case illustrates one instance where the department left the decision to the
court.

In Victory Transport Inc. v. Comisaria General de Abastecimientos y Transportes (1964),31

the State Department refused to issue a certificate of immunity because the Fascist
government (under Francisco Franco) of Spain was the appellant/defendant. Lacking a
State Department determination of sovereign immunity, the court developed a set of
operational tests by which acta jure imperii might be determined:

[S]ince the State Department’s failure or refusal to suggest immunity is significant, we
are disposed to deny a claim of sovereign immunity that has not been “recognized and
allowed” by the State Department unless it is plain that the activity in question falls
within one of the categories of strictly political or public acts about which sovereigns
have traditionally been quite sensitive. Such acts are generally limited to the following
categories:
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1.
2.
3.
4.
5.

internal administrative acts, such as expulsion of an alien.
legislative acts, such as nationalization.
acts concerning the armed forces.
acts concerning diplomatic activity.
public loans.

We do not think that the restrictive theory adopted by the State Department requires
sacrificing the interests of private litigants to international comity in other than these
limited categories.

Unfortunately, subsequently courts seldom had the opportunity to explore the relevance
of these standards. In other cases relating to “friendly governments,” despite the intention
of the Tate letter, the State Department rarely found instances that permitted judicial
discretion. As we will see later when discussing diplomatic immunity, the courts bowed to
what they perceived as the prerogative of the executive branch and accepted State
Department certificates at face value.32

Isbrandtsen Tankers, Inc. v. Republic of India33 highlighted the inconsistencies in applying
the Tate letter procedures. The court looked at the criteria developed in Victory Transport
and noted, “Were we required to apply this distinction, as defined, to the facts of the
present case, we might well find that the actions of the Indian government were, as
appellant contends, purely private commercial decisions.” The court, however, chose a
different path. Citing the decision in the earlier Republic of Mexico v. Hoffman case,34 it
noted:

In situations where the State Department has given a formal recommendation, however,
the courts need not reach questions of this type. The State Department is to make this
determination, in light of the potential consequences to our own international position.
Hence, once the State Department has ruled in a matter of this nature, the judiciary will
not interfere.

The decision in this case resulted in a great inequity given the circumstances.

The Foreign Sovereign Immunities Act: Beyond the Tate Letter

The inconsistency in practice led the Departments of State and Justice to work with the
Congress to develop legislation to deal with the issues. After four years of work, the
Congress passed the Foreign Sovereign Immunities Act of 1976.35 The act had four
objectives: (1) it vested decisions concerning sovereign immunity exclusively in the court,
(2) it codified the restrictive theory of sovereign immunity with respect to U.S. law, (3) it
specified the methods for beginning a lawsuit against a foreign state, and (4) it stipulated
the nature of the assets U.S. citizens might attach in execution to satisfy a final judgment
against a foreign state.36 Under the act, foreign sovereigns have immunity from
jurisdictions except for stated exceptions: waiver, cases arising out of commercial activity,
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rights to property taken in violation of international law, and personal injury and death
claims. In 1988, Congress added actions to enforce arbitration agreements and resulting
arbitration awards to the exceptions.

The Anti-Terrorism and Death Penalty Act of 1996 provides that immunity shall not be
available when “money damages are sought against a foreign state for personal injury or
death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage
taking, or the provision of material support or resources . . . for such an act.”37 On its face,
this provision seemingly opened up the possibilities for extensive litigation. The legislation,
however, limited such suits to those states officially designated as supporters of terrorism.

Distinguishing Between Public and Private Acts We noted earlier that making clear
distinctions between purely public acts (acta jure imperii) and ordinary acts (acta jure
gestionis), while seemingly simple, can become very complex. We also dealt with the
question of operational standards (rules of application) that form the bridge between
“theory” and “practice.” In this case, we must deal with two different ways of evaluating
transactions. We can characterize an act either by its nature or by its purpose. The “nature of
the act” test focuses on whether or not a given sovereign act is commercial in nature. If the
act is commercial, then under modern usage, the state in question lacks immunity for it in
foreign courts. The “purpose” test reflects the fact that sovereign acts may indeed be
commercial but reflect state purposes. In that case, the acts in question would enjoy the
protection of jus imperii and the state would enjoy immunity abroad. To illustrate, if a state
imported quantities of woolen materials for sale in its territory, that act would lack
protection under the jus imperii, because it would be an ordinary private commercial act
under jure gestionis. If the state imported the textiles in question for conversion into army
uniforms, this would then qualify as a sovereign public act and fall under the protection of
the jus imperii. The state would enjoy immunity from possible suit in foreign courts for any
issues arising out of the transaction.

The Tate letter followed the public/private purpose of the act distinction in outlining its
theory of restrictive state immunity. The Congress, in drafting the FSIA, took a different
path. The FSIA, in listing exemptions to immunity, listed “commercial activity,” hence
adopting the nature of the transaction approach:38

A “commercial activity” means either a regular course of commercial conduct or a
particular commercial transaction or act. The commercial character of an activity shall be
determined by reference to the nature of the course of conduct or particular transaction
or act, rather than by reference to its purpose.

A contract by a foreign government to buy arms, equipment, and provisions for its
armed forces would thus constitute a commercial activity. The exemption then applies
regardless of the public function involved.39

The following case marks an important transition in the journey from the old practices
to the new in U.S. law. Even after passage of the FSIA, courts struggled with the sovereign
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1.
2.

immunity issue. Part of the difficulty stemmed from a lack of experience and familiarity
with the issues. Because of constant State Department intervention, the judiciary had not
developed a confident expertise in these issues. In this case, the court sought to establish
some guidelines.

CALLEJO V. BANCOMER, S.A.

U.S. Court of Appeals 764 F.2d 1101 (5th Cir.,
1985)

Facts

Callejo and his wife were citizens of the United States. In 1979–1980 they purchased
certificates of deposit (CDs) issued by Bancomer, S.A., a then privately owned
Mexican bank. Bancomer regularly engaged in commercial activity in the United
States. The Callejos had four CDs with a value of approximately $300,000. In August
and September 1982, the government of Mexico promulgated exchange control
regulations. The regulations required that banks pay both principal and interest in
pesos even if the CDs were dollar-denominated and that payments be made in
Mexico. In September, the government of Mexico then nationalized all privately
owned Mexican banks, including Bancomer.

Pursuant to the new exchange control regulations, Bancomer notified the Callejos
that it would pay the principal and interest on the four CDs in pesos at a rate of
exchange substantially below the market rate. To forestall this, the Callejos renewed
two CDs and filed suit alleging breach of contract and securities violations. Bancomer
filed a motion to dismiss. The district court held that the Callejos’ suit was not based
on Bancomer’s commercial activities and therefore the bank as an instrumentality of
the Mexican government was entitled to sovereign immunity. The Callejos appealed.

Issues

Is the Callejos’ suit based upon a “commercial activity” by Bancomer?
Does Bancomer have immunity because of its relationship with the Mexican
government?

Decision
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Bancomer’s activities were neither themselves sovereign nor entitled to derivative
immunity by virtue of being compelled by Mexican law.

Reasoning

Bancomer did not act as an agent of the Mexican government merely by
implementing the exchange restriction. It acted as any private party would in
complying with the law. It was not the central bank and had no role in effecting the
monetary controls. In the sovereign immunity arena, “we start from a premise of
jurisdiction. Where jurisdiction would otherwise exist, sovereign immunity must be
pleaded as an affirmative defense; it is not presumed.”

In an era of multinational holding companies, the question of the tests used to determine
an instrumentality or agency of a “foreign state” continued to plague the courts. The
definition in the FSIA40 lent itself to a number of different operational tests. In Dole Food
Co. v. Patrickson,41 the U.S. Supreme Court addressed this question:

May a corporate subsidiary claim instrumentality status where the foreign state does not
own a majority of its shares but does own a majority of the shares of a corporate parent
one or more levels above the subsidiary?

The court held that a state must directly own a majority of the shares in a foreign
corporation in order for the corporation to qualify as an “instrumentality” (and hence a
foreign state) under FSIA. This ruling considerably narrowed the range of entities that
would qualify as “foreign states” under the legislation.42

An interesting situation arose in BP Chemicals v. Jiangsu Sopo Corp. Ltd.43 A wholly
owned corporation of the Chinese government engaged another government-owned
corporation to obtain high-technology products and engineering help from American firms
to assist in the construction of a Chinese chemical plant based upon trade secrets and
designs owned by BP. While engaged in the effort to procure the products, the agent
divulged information relating to the trade secrets and designs (illegitimately obtained) to
the American companies it solicited. BP sued both the principal and the agent for violation
of the Missouri Uniform Trade Secrets Act. The court found that by employing an agent to
buy the equipment, China had engaged in commercial activity and that a foreign state may
lose its immunity by “virtue of activities of its agent.”44

Problems of Executing Judgments

An ongoing issue concerns the execution of a judgment in a successful suit. Winning in
court represents only half of the problem. If a state chooses not to honor the judgment
voluntarily, the winning plaintiff faces the task of finding assets not protected by immunity
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within the jurisdiction of the forum state. Simply, a finding that a state lacks immunity
from suit under a particular set of circumstances does not presume a total waiver of
immunity. Sections 1609–1611 of the FSIA attempt to deal with the complexities here.
Property and assets used for commercial activities lack immunity; those used for public
purposes have immunity. Thus, funds used to run embassies would have immunity.
Finding assets that qualify, as with judgments in domestic cases, may prove a daunting task.
The following case helped to clarify several issues.45

FIRST CITY, TEXAS–HOUSTON, N.A. V. RAFIDAIN BANK

U.S. Ct. of Appeals Second Circuit 281 F.3d 48 (2d
Cir.), cert. denied, 123 S. Ct. 75 (2002)

Facts

In 1990, First City filed suit against Rafidain, Iraq’s state-owned commercial bank,
and Central Bank, as Rafidain’s alter ego, to recover more than $50 million in unpaid
principal and interest on defaulted letters of credit issued by Rafidain. The district
court entered default judgment for $53.2 million against both defendants on April 26,
1991. A year later, both defendants moved to vacate the defaults; Central Bank’s
motion was granted on the basis that service had been insufficient, but Rafidain’s
motion was denied.

Following this judgment, the plaintiff served notice of discovery on both banks
regarding disclosure of sources and nature of assets. After 10 years of claims and
counterclaims, the court finally affirmed the original decision of the district court.

Issue

Did post-judgment jurisdiction (waiver of immunity) extend to allow discovery
activities with regard to assets available to satisfy the judgment?

Decision

Yes. Given Rafidain’s waiver, the district court had subject matter jurisdiction under
28 U.S.C. §§ 1330(a) and 1605(a)(2) to decide the controversy that arose from
Rafidain’s commercial activities carried on in the United States.
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Reasoning

“We think that where subject matter jurisdiction under the FSIA exists to decide a
case, jurisdiction continues long enough to allow proceedings in aid of any money
judgment that is rendered in the case. In this case, that includes discovery regarding a
possible alter ego of Rafidain that may have assets sufficient to satisfy First City’s
judgment. Discovery of a judgment debtor’s assets is conducted routinely under the
Federal Rules of Civil Procedure. See Fed. R. Civ. P. 69(a). (‘In aid of the judgment
or execution, the judgment creditor or a successor in interest when that interest
appears of record, may obtain discovery from any person, including the judgment
debtor, in the manner provided in these rules or in the manner provided by the
practice of the state in which the district court is held.’).”

In Kelly v. Syrian Shell Petroleum Development B.V.,46 the court noted that judgment
means that foreign states will be in the same position as any American debtor. On the other
hand, judgment does not give the plaintiff a license to engage in a fishing expedition under
the guise of discovery.

Waiver of Immunity

Waiver of immunity may be explicit or implicit. The FSIA does not define implicit waiver,
and U.S. courts have construed the precedents very narrowly.47 In the contemporary world,
many financial and trade negotiations center on whether a foreign state or sovereign will
waive its immunity for suit. In several of the cases discussed earlier, the contracts and
agreements contained waiver provisions (e.g., Rafidain), and many specify what body of
substantive law would apply to any dispute.48

Immunity After Severance of Diplomatic Relations

The political nature of recognition implies continued enjoyment of immunity after a
severance of diplomatic relations between two states. Thus, despite the severance of
diplomatic relations, U.S. courts have sustained Cuban sovereign immunity.49 The simple
point here is that formal diplomatic relations normally depend upon recognition, but that
does not mean that severance of diplomatic relations implies withdrawal of recognition.

Status of Nonrecognized Foreign Governments

Nonrecognition of a foreign government (see Chapter 7) normally results in its inability to
assert immunity for its vessels in foreign ports or waters. The Soviet Union’s seizure, in
1940, of the three Baltic republics of Estonia, Latvia, and Lithuania, followed by the
absorption of the three states into the Soviet Union, was not recognized as lawful by a
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considerable number of foreign states, including notably the United States, Great Britain,
and Ireland. These and other governments refused to recognize the transfers of sovereignty
involved in the absorption of the three Baltic republics.

At the time of the Soviet takeover, a number of vessels belonging to private owners,
particularly in Estonia and Latvia, happened to be on the high seas. Several of the ships in
question came into ports of the Republic of Eire and at once became the objects of suits.
The Soviet Union asserted that the vessels were state property and that as such they had
immunity from the jurisdiction of Irish courts without the consent of their sovereign
owner. The Soviets, who espoused a doctrine of absolute state immunity, argued that this
immunity existed whether the ships were used for public purposes or for commerce and
whether or not they were in the possession of the sovereign.

The plaintiffs in the cases—that is, the accredited representatives of the “defunct” Baltic
governments in exile—sought to act as trustees to prevent acquisition of control over the
vessels by agencies of the Soviet Union. These so-called Baltic ship cases, reinforced by
corresponding decisions in a number of other countries—including the United States50—
helped establish the doctrine that nonrecognition of an alleged successor state or
government results in a failure to create immunity claimed for vessels of that state or
government.

Retroactivity of the FSIA

Litigation by heirs to recover assets of Holocaust victims seized by Nazi regimes before and
during World War II raised the issue of the possible retroactivity (temporal reach) of the
FSIA. Constitutional lawyers may immediately protest that the FSIA, as ex post facto
legislation, could not possibly apply to early cases, but the issue as framed by the courts in
the civil law context relied upon a two-step test derived from the U.S. Supreme Court’s
ruling in Landgraf v. USI Film Products.51 The Supreme Court in Landgraf noted that it
must focus on the tension between two apparently contradictory canons for interpreting
statutes that do not specify their temporal reach: (1) the rule that a court must apply the
law in effect at the time it renders its decision52 and (2) the axiom that statutory
retroactivity is not favored.53 The court noted that the presumption against statutory
retroactivity stems from elementary considerations of fairness. Individuals should have an
opportunity to know what the law is and to conform their conduct accordingly. Otherwise,
they would face an open-ended liability. In the criminal context, the ex post facto clause in
the Constitution clearly expresses this idea. In the context of civil law, the question
becomes one of congressional intent. Hence, the court first asked “whether Congress has
expressly prescribed the statute’s proper reach.”54 If the court is satisfied that Congress has
done so, then the court will not proceed. If Congress has not clearly stated the reach, then a
court must decide whether applying the statute to events before its enactment “would
impair rights a party possessed when he acted, increase a party’s liability for past conduct,
or impose new duties with respect to transactions already completed.”55

In 1998 an Austrian journalist, granted access to the Austrian Gallery’s archives,
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discovered evidence that certain valuable works in the gallery’s collection had not been
donated by their rightful owners but had been seized by the Nazis or expropriated by the
Austrian Republic after World War II. The journalist provided some of that evidence to
Maria Altmann, who in turn filed suit to recover possession of six Gustav Klimt
paintings.56 Before the Nazi invasion of Austria, the paintings had hung in the home of
Altmann’s uncle, Ferdinand Bloch-Bauer, a Czechoslovakian Jew. Altmann claimed
ownership of the paintings under a will executed by her uncle after he fled Austria in 1938.
She alleged that the gallery obtained possession of the paintings through wrongful conduct
in the years during and after World War II.

The Court of Appeals engaged in a detailed historical search before concluding that the
FSIA would not attach new legal significance to the events. Applying the act retroactively,
the court held that Austria could neither expect nor would it have been entitled to
immunity for its actions at the time they occurred.57 The Supreme Court in affirming the
decision of the circuit court rejected both the historical search and the two-pronged test in
Landgraf, finding instead that congressional intent in terms of application was clear.58

We must contrast the decision in Altmann with that in Abrams v. Société Nationale des
Chemins de Fer.59 The plaintiffs brought suit, individually and on behalf of other
Holocaust victims and their heirs and beneficiaries, against the French national railroad
company, Société Nationale des Chemins de Fer Français (SNCF). The plaintiffs alleged
that SNCF had committed war crimes and crimes against humanity under customary
international law by knowingly transporting tens of thousands of French civilians to Nazi
death and slave labor camps. During the time when these atrocities were committed, SNCF
remained under independent civilian control. It had since been wholly acquired by the
French government. The court noted:60

In their supplemental briefing, appellants argue that a distinction can be drawn between
SNCF and the Altmann defendants in that the former, unlike the latter, was a non-
governmental entity at the time of the alleged misconduct. This fact is immaterial after
Altmann. In determining immunity of a foreign sovereign, Altmann deems irrelevant the
way an entity would have been treated at the time of the alleged wrongdoing. Thus, the
distinction between a corporate entity and a government entity now only speaks to
whether the tortfeasor is a sovereign, or alternatively an “agent” or “instrumentality” of
the sovereign, and hence to whether FSIA is applicable at all. While SNCF was
predominantly owned by civilians during World War II, it is now wholly owned by the
French government and, as we have previously ruled, is an “agent” or “instrumentality”
of France under the FSIA. (Abrams, 332 F.3d at 180; see also Dole Food Co. v.
Patrickson, 538 U.S. 468, 480, 155 L. Ed. 2d 643, 123 S. Ct. 1655 (2003), holding
unequivocally that an entity’s status as an instrumentality of a foreign state should be
“determined at the time of the filing of the complaint.”) Once the railroad is encompassed
by the FSIA, its prior incarnation as a private entity does not bar the statute’s retroactive
application. (Emphasis added)
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ACT OF STATE DOCTRINE

To this point, we have considered the question of immunity when a state’s actions extend
outside of its own territory. The act of state doctrine reflects the simple idea that each state
must respect the validity of foreign state acts, in the sense of refusing to permit its courts to
sit in judgment on the legality or constitutionality of the foreign act under foreign law.
International law requires each state to respect the validity of the public acts of other states,
in the sense that its courts will not pass judgment on the legality or the constitutionality of
a foreign sovereign’s acts under its own laws within its own territory. A classic statement of
this so-called act of state doctrine is found in the dictum of U.S. Supreme Court Chief
Justice Melville Fuller in Underhill v. Hernandez:61

Every sovereign state is bound to respect the independence of every other sovereign state,
and the courts of one country will not sit in judgment on the acts of the government of
another done within its own territory.

A number of decisions of the U.S. Supreme Court appeared to accept the act of state
doctrine as a principle of international law. In fact, however, the practice of many states
indicated they did not regard such an interpretation as correct. The U.S. Supreme Court
joined this point of view in 1964, when in Banco Nacional de Cuba v. Sabbatino (376 U.S.
398, 421) it held that the act of state doctrine was not a rule of international law and that
its application was not necessarily required by international law. In the Sabbatino case, the
court stated that instead of laying down or reaffirming an inflexible and all-inclusive rule,
the judicial branch would not examine the validity of an act of expropriation within its own
territory by a foreign sovereign government (existing and recognized by the United States at
the time of suit) in the absence of a treaty or other controlling legal principles, even if the
allegation was made that the expropriation violated customary international law.62

As a direct consequence of the Sabbatino case, in 1964 Congress incorporated a new
paragraph into the Foreign Assistance Act of 1961. Amended in 1965, the paragraph
(620[a]2) provided that no courts in the United States were to decline on the ground of the
federal act of state doctrine to determine the merits implementing the principles of
international law in a case in which a claim to property was asserted, based on confiscation
after January 1, 1959, by an act in violation of the principles of international law. The
Department of State strongly objected to this so-called Sabbatino or second Hickenlooper
Amendment.63 The Hickenlooper Amendment, however, did not affect the determination
of a foreign government’s immunity from suit in U.S. courts.64 To date, Congress has not
affirmatively endorsed the doctrine in any form, nor has it created a statutory referent as a
guide for application.

The last U.S. Supreme Court review of an act-of-state case of importance came in 1990,
in the case of W. S. Kirkpatrick & Co. et al. v. Environmental Tectonic Corp.,
International.65 The court held that the act of state doctrine precluded examination only of
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the validity or legality of foreign governmental acts performed in that government’s
territory. Justice Scalia wrote for a unanimous court in very clear language that the act of
state doctrine is a “rule of decision” and that “[a]ct of state issues only arise when a court
must decide—that is, when the outcome of the case turns upon—the effect of official
action by a foreign sovereign.”66 A recent commentary concludes:

The Supreme Court’s act of state opinions do not provide any singular ends that lower
courts should privilege in applying the doctrine. While the Supreme Court provides
lower courts with broad discretion to determine whether the act of state doctrine applies
in a given case, it has simultaneously left uncertain the principle that the doctrine intends
to effectuate, rendering those same judges pastured in an indeterminate jurisprudential
landscape.67

Privilege to Bring Suit

No discussion of state immunity can be concluded without mentioning the privilege of
foreign sovereigns to bring suit in the courts of a friendly state (see Chapter 7 for examples).
General agreement prevails concerning the duty of such a sovereign (state) to adhere to the
procedures established for and in the courts of the state in which the suit is being brought.
By implication, the privilege to sue is accompanied by the consent to submit to the
jurisdiction of the court in question, that is, waive its immunity, regarding any
counterclaims arising out of the same suit.68 This right does have limits. The right of access
to foreign courts, however, does not permit a state to bring suit for the enforcement of its
own revenue or penal laws by the foreign court, at least not in the absence of some form of
reciprocal agreement to enforce such laws of another jurisdiction.

In the United States, while federal courts will not examine the validity of foreign
expropriations of property located in the countries concerned, these same courts will not
permit a foreign government to take property located in the United States without payment
of compensation. “American courts will not give ‘extraterritorial effect’ to a confiscatory
decree of a foreign state, even when directed against its own nationals.”69
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RIGHTS OF INTERNATIONAL ORGANIZATIONS

As we noted in Chapter 7, the subjects of international law include not only independent
states but also certain other international legal persons. Of these, international
organizations form the most important. Whatever the legal status of such agencies before
World War II, there can be no question that since 1945 a number of organizations, created
by states through international conventions, have enjoyed the position of subjects of the
law. The attributes of their international personality, however, are limited by the
constitutive treaty creating each of these international agencies. The constitutive treaty
alone shapes their constitution and specifies the authority delegated to them. International
organizations, therefore, are not original subjects of international law but derivative subjects
of that law.

The Advisory Opinion of the International Court of Justice on Reparations for Injuries
Suffered in the Service of the United Nations serves as a fundamental statement concerning
the position of international organizations in contemporary practice.70 The court stated:
“Fifty States, representing the vast majority of the members of the international
community, had the power, in conformity with international law, to bring into being an
entity possessing objective international personality, and not personality recognized by
them alone, together with capacity to bring international claims.”71 Because states, both in
their corporate capacity and in the person of the chief of state, have certain privileges, the
question arises as to the possession of similar privileges by international organizations that
have achieved international legal personality. Since 1945, the granting of privileges and
immunities, as phrased typically in Article 105 of the UN Charter, has covered everything
“necessary for the fulfillment of its purposes.”72 What matters here, however, is the status
of the organizations themselves, with reference to immunity from suit and execution of
judgments. Public international agencies possessing international legal personality enjoy
immunity from suit for all noncommercial activity of such agencies.73

Immunities Act

The General Convention on the Privileges and Immunities of the United Nations
(February 13, 1946, 1 UNTS 15) provided immunity from suit as well as from every other
form of legal process without an explicit waiver. In contrast with the initial drafting of the
UN Charter, the Convention specifically draws on the analogy with the corresponding
immunity enjoyed by states. Significantly, with the International Organizations Immunities
Act (59 Stat. 669, which, together with the UN Charter, governed UN immunities in the
United States before the latter acceded to the General Convention effective on April 29,
1970), UN immunity could be waived only expressly by contract or in relation to the
purpose of any proceeding.

UN immunity under the provisions of the United Nations General Convention includes
immunity for UN assets, wherever located, from any legal process; immunity of all UN
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premises from search, requisition, expropriation, confiscation, and any other sort of
interference; immunity of archives; complete freedom from all financial controls,
moratoriums, or other monetary regulations; freedom to hold funds in any desired currency
or metal; freedom to transfer funds; an absolute exemption of all assets and revenue from all
direct taxes; exemption from all customs duties as well as from any foreign trade
prohibitions on goods needed for the official use of the organization; a guarantee of most
favored diplomatic treatment in regard to rates, priorities, and so on, connected with all
media of communications; exemption from all forms of censorship; the right to use codes;
and the privilege of transporting correspondence by courier or otherwise under the full
complement of customary diplomatic immunities.

The status of the UN headquarters in the United States, on the other hand—depending
on the “housekeeping” agreement of June 26, 1947, between the United Nations and its
host—presents some rather interesting deviations from the virtually absolute immunity
provided for in the General Convention.74 U.S. civil and criminal laws (federal, state, and
local) apply in the zone, which is merely granted “inviolability.” Inviolability means that
although the zone is U.S. territory, U.S. officials (federal, state, or local) may enter the zone
only with the consent of the secretary-general; the secretary-general must also grant specific
approval if any service of legal process is contemplated by American authorities.75 Within
the area in question, the United Nations may operate its own radio station, airport, and
postal service. An arbitration tribunal of three members is to settle all disputes between the
host sovereign and the United Nations concerning interpretation of the agreement.
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DUTIES OF STATES

We pointed out earlier that many of the alleged rights of states either reflect defining
characteristics or, in other instances, represent duties or obligations. Whether or not one
admits the existence of a moral code prevailing in the relations among nations, the fact
remains that practicing diplomats, Machiavellian or otherwise, have agreed that some sort
of code does exist (see Chapter 1). Thus, states concluding treaties among themselves
expect that the agreements will be observed; whoever breaches the treaty will either deny
that fact or defend it by elaborate arguments designed to show that the act was morally or
legally just. It therefore becomes necessary now to investigate what may be properly
included among the duties of states in their mutual relations.

The older duties of states (prohibition of intervention, etc.) developed into rules of
customary international law.76 Somewhat later, a limited number of new duties were added
through the adoption of the UN Charter. In recent decades, many of the duties of states
have originated through the adoption of multipartite treaties. While applying only to states
party to them (see Chapter 4), these treaties have nonetheless affected virtually all countries
involved in a given problem.

The most modern, though incomplete, listing of the asserted duties of states may be
found in the Draft Convention on the Rights and Duties of States, prepared in 1949 by the
International Law Commission in conformity with a resolution of the UN General
Assembly.77 The following discussion deals with the duties mentioned by the commission,
as well as with several additional obligations generally recognized as binding by the
members of the community of nations.

Traditional Duties

Nonintervention On the one hand, the Charter of the United Nations contains a duty to
abstain from subversive intervention and to respect the territorial integrity and political
independence of all other states. This duty includes refraining from engaging in
propaganda, official statements, or legislative action of any kind with the intention of
promoting rebellion, sedition, or treason against the government of another state. At the
same time, there exists an equally legal obligation, enshrined in the same Charter, for the
members to respect human rights and the self-determination of peoples. The problem
stems from how to define subversive intervention. Did Libya’s leader, Colonel Muammar al-
Gaddafi, violate the rule when, during a 14-year period of squabbling with Morocco, he
organized a radio campaign inciting the Moroccan people to overthrow their king?

Both great and small powers have practiced subversive intervention. Although the
jurisdiction of any state is territorial and limited to its own domain, many states have
interests abroad or follow a foreign policy that involves a cooperative response from other
states. When such a foreign policy or such interests appear to demand that a friendlier, a
more amenable, a more radical, or a more conservative government is needed in another
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state to better serve the interests of the first one, then there is a great temptation to attempt
to intervene in the “domestic politics” of the other state so that the desired results are
achieved. The problem of coping with such subversive intervention is complicated by
considerations of freedom of opinions that may prevail in a given country and by the
technical problems of stopping propaganda across national frontiers. As President Gerald
Ford of the United States phrased it in his press conference of September 16, 1974, “Our
Government, like other governments, does take certain actions in the intelligence field to
help implement foreign policy and protect national security. I am informed reliably that
Communist nations spend vastly more money than we do for the same kind of purposes.”
The actions Ford referred to were the activities of the U.S. government between 1970 and
1973 in an effort to undermine, economically and politically, the government of President
Salvador Allende Gossens of Chile.78

Should private broadcasts and telecasts attacking or libeling foreign governments be
regarded as creating state responsibility in the absence of some evidence of state
sponsorship? In the case of statements made through a station operated as part of the Voice
of America network, government responsibility may have been created. Private intervention
may also take the form of aid to rebels in another country. This action may involve funding
foreign rebel movements or the actual shipment of weapons, ammunition, and other forms
of military assistance. A prime example was the extensive aid of both kinds by private
American sources to the illegal Irish Republican Army (IRA) in Northern Ireland.79

Counterfeiting Another obligation or duty of states is that of preventing the
counterfeiting, within their jurisdiction, of the coins, currencies, postage stamps, and
securities of another state.80 Even when given states have not adhered to international
conventions prohibiting such practices, they tend to regard it as their obligation to prevent
counterfeiting by passing appropriate domestic legislation. However, just as in the case of
practically all other state duties, the advent of a state of war cancels the duty in question
insofar as it applies to enemy states. In World War II, Germany counterfeited British £5
notes; for its part, Great Britain counterfeited German postage stamps to expedite the
mailing of propaganda postcards addressed to random samples of German citizens in cities
bombed by the Royal Air Force. Excellent imitations of German official mailbags filled
with such stamped and addressed cards were dropped from planes in the hope that German
citizens, believing the bags to have been lost from mail trucks during the confusion of a
bombing attack, would turn them in to the nearest post office for dispatch to the addresses.

Nontraditional Duties

A duty, technically applicable only to the members of the United Nations under Article
2(3) of the UN Charter, is an obligation to settle international disputes by peaceful means.
Because the Charter as a treaty is not binding on nonmembers of the organization,
countries that do not belong to the United Nations appear to be entitled in law to adopt
forcible measures to settle disputes among themselves, either ab initio (from the beginning)
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or after a failure of peaceful methods. Given that the United Nations now encompasses
almost all members of the community of nations, this might be considered a universal
norm. On the other hand, the record since 1945 shows that members of the United
Nations, too, have resorted to force outside the permissible condition of self-defense.

A corollary to that duty is the duty to abstain from the resort to war as an instrument of
national policy and to refrain from the threat or use of force against another state. This
alleged duty depends obviously on the interpretation adopted of the status of war under
current international law. Support of this duty negates one of the traditional characteristics
or rights of a sovereign state—the right to go to war when other methods of obtaining
justice, satisfying claims on another state, or achieving presumably essential or vital national
goals have failed. In view of the debatable nature of this duty of states, its validity will be
considered later in this text (Chapter 19). A member of the United Nations must also
refrain from giving assistance to any state against which the United Nations is taking
preventive or enforcement action. This duty is merely a restatement of Article 2(5) of the
UN Charter.

Another duty, derived from Article 2(4) of the UN Charter, is to abstain from
recognizing any territorial acquisitions made by a state acting in violation of the Charter’s
provisions. Unfortunately, this duty has not always been observed by the members of the
organization. Instances such as Indian aggression against Hyderabad and in 1961 against
Portuguese enclaves in India, Chinese acquisitions of Burmese and Indian territories and
Tibet, and India’s seizure of portions of Kashmir come to mind.81

Again, there is a duty for all states to carry out in good faith the obligations arising out of
treaties and other sources of international law, and no state may invoke provisions in its
constitution or laws as an excuse for failure to carry out this duty. As we have discussed
(Chapter 4), one of the oldest principles of international law is the doctrine of pacta sunt
servanda (treaties must be observed), even though there are differences of opinion as to the
absolute nature of the rule and the possible conditions under which it can be set aside
lawfully. The duty of honoring obligations in good faith is an essential and basic condition
for a legal order, and there can be no doubt as to its existence. The final duty of every state,
frequently asserted, is that of conducting its relations with other countries in accordance
with international law. This, like the preceding duty, is a basic condition for the existence
of a legal order. Although compliance in every case cannot be expected, the duty is
undeniable and is a binding obligation or duty of states.
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MEANING OF NATIONALITY

To this point, we have talked almost exclusively about states and governments. Many
questions of international law involve the necessity of delineating responsibility for specific
actions or delineating the areas where a state or government can legitimately exercise its
authority and rights. In the contemporary world, nationality, as the essential connection
between an individual and a particular state in the contemporary world, stands at the center
of many issues from questions of diplomatic protection to those involving human rights.
Aircraft and ships have nationality, as do companies. The ability to travel rests upon
documents based primarily on nationality. In the contemporary world, stateless individuals
—those without an identifiable nationality—may often find themselves treated as if they
have no rights, because the primary concern of each state is with those individuals defined
as its citizens or nationals, its true members. Nationality is the bond that unites individuals
with a given state that identifies them as members of that entity, enables them to claim its
protection, and also subjects them to the performance of such duties as their state may
impose on them. Constitutions and laws may reserve for nationals specific rights and
privileges, such as owning property or entering into particular professions within the state.
For example, in the United States, radio and television licenses are reserved for American
individuals or corporations; land and mineral rights possessed by the federal government
may be leased only to citizens or domestic corporations; and foreign airlines may carry
passengers from point to point within the United States only under explicit regulations
worked out with foreign governments, often on the basis of reciprocity.

Legal writers as well as legislators in many countries employ two terms in this connection
—nationals and citizens. These two terms are not synonymous. National has a broader
meaning than citizen does. While a citizen is automatically a national, a national may not
necessarily be a citizen. For example, before the Philippines became independent, the
inhabitants of the archipelago were nationals, but not citizens, of the United States. So they
traveled on U.S. passports but could not vote in U.S. elections. When the Philippines
became independent, all Filipinos not naturalized in other countries (hence including all
born in the islands but residing as nationals in the United States) became citizens of the
Republic of the Philippines and lost their status as nationals of the United States. Today
most of the residents in Puerto Rico, American Samoa, and the Northern Marianas are
U.S. nationals, but not U.S. citizens.1

Because the domestic laws of states relating to citizenship vary greatly, the following
discussion uses the terms national and nationality to refer more adequately to an
international law approach. The relationship between state and nationality represents a link
through which an individual normally can and does enjoy the protection and benefits of
international law. If individuals lack a nationality tie to a state, they lack protection if
injured by the action of a government. International law explicitly ties petitions for redress
to nationality. Absent nationality, no state can espouse a claim for redress.
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RIGHT OF THE STATE TO CONFER NATIONALITY

International law permits each state to decide who shall be its nationals; under what
conditions nationality shall be conferred; and who shall be deprived of such status, and in
what manner. The court in Tomasicchio v. Acheson clearly stated the prevailing principle:2

Citizenship depends, however, entirely on municipal law and is not regulated by
international law. Acquisition of citizenship of the United States is governed solely by
the Constitution and by Acts of Congress.

Curiously, only a few rules of customary law, of multilateral treaties, and of “general
principles” exist that deal with the subject of nationality. Despite attempts to draft
comprehensive global lawmaking treaties on the subject, none has as yet met with success.
Despite the acknowledgment that national law governs most of the details of nationality, a
limited number of rules of international law (some general, some particular in scope) apply
in this sphere. Most of these rules embody provisions that limit the discretion of the state to
bestow nationality, particularly upon individuals who may not seek that state’s nationality.
In this respect, we may speak of a requirement for an effective link between citizen and state.
The Nottebohm case before the ICJ illustrates the principle.

NOTTEBOHM CASE

Liechtenstein v. Guatemala International Court of
Justice 1955 [1955] ICJ Rep. 4

Facts

Nottebohm was born a German national in 1881.3 In 1905, he immigrated to
Guatemala and established residence and a headquarters for his business activities in
commerce and plantation management. In 1937, he became head of the Nottebohm
firm in Guatemala. After 1905, he made occasional business and holiday visits to
Germany and other countries and had a number of business connections in Germany.
He occasionally visited a brother who had lived in the Principality of Liechtenstein
since 1931. His place of domicile (fixed abode) was in Guatemala until 1943.

In 1939, Nottebohm traveled to Germany and Liechtenstein. In October 1939 he
applied for naturalization as a citizen of Liechtenstein. The law in force in
Liechtenstein required (1) acceptance into the “Home Corporation” of a Liechtenstein
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commune, (2) proof that the old nationality would be lost upon naturalization, (3) a
residence of at least three years (subject to waiver), (4) proof of an agreement with
Liechtenstein’s tax authorities, and (5) payment of a substantial naturalization fee. The
government had the duty to examine and approve the documents and then submit the
application to the Diet. If approved by the Diet, the application would be forwarded
to the prince, who alone could confer nationality. German law provided that
Nottebohm would automatically lose his German nationality upon obtaining another
through naturalization.

Nottebohm acquired all approvals, but sought and gained a waiver of the residence
requirement. After taking his oath of allegiance, he obtained a Liechtenstein passport,
sought and received a visa from the Guatemalan consul in Zurich, and returned to
Guatemala to resume his business activities in early 1940. When Guatemala entered
World War II against Germany, the government interned Nottebohm as an enemy
alien and confiscated his property. Subsequent actions transferred most of the
property to the government. In 1951, Liechtenstein filed suit against Guatemala in
the International Court of Justice (ICJ).

Issues

Did Guatemala, by arresting Nottebohm as an enemy alien and confiscating his
property, violate international law?
Did Liechtenstein have the right to bring the claim on Nottebohm’s behalf
because no “durable link” existed between Liechtenstein and Guatemala?

Decision

On an 11–3 vote, the Court decided that Liechtenstein did not have standing to
extend diplomatic protection to Nottebohm by bringing a claim on his behalf. Hence,
Guatemala was within its rights.

Reasoning

The facts “clearly establish . . . the absence of any bond of attachment between
Nottebohm and Liechtenstein, as it was to enable him to substitute for his status as a
national of a belligerent state that of a national of a neutral State, with the sole aim of
thus coming within the protections of Liechtenstein, but not of becoming wedded to
its traditions, its interests, its way of life or of assuming the obligations—other than
fiscal obligations. . . . Guatemala is under no obligation to recognize a nationality
granted in such circumstances.”
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In passing, we should note an important fact: states have the right to change their own laws
defining nationality at any time they choose so long as those changes do not violate the minimal
standards accepted by the international community. In the case of Liechtenstein, the Court
noted that while Liechtenstein had the absolute authority to legislate as it pleased, the act
did not have any international effect with respect to Nottebohm because it did violate these
minimum standards. Indeed, as a method of limiting liability, some states have sought to
cast the web of nationality in broad terms. We explore this question further later in the
chapter. One observation usually omitted here is that the decision essentially rendered
Nottebohm stateless because under German law, he automatically lost his German
citizenship when he received that of Liechtenstein regardless of the value of that citizenship.

The secession of the three Baltic states from the former Soviet Union illustrates the
impact that nationalism may have on nationality laws. In the case of Estonia, when that
country regained its independent status in 1991 after 50 years of Soviet occupation, the
government wished to create a distinctly Estonian state. Before World War II, ethnic
Russians comprised about 9 percent of the population. After Soviet annexation, thousands
of ethnic Russians migrated to Estonia. By 1991, approximately 475,000 individuals out of
a population of 1.6 million were ethnic Russians. Estonia quickly enacted a “law on
foreigners,” a new citizenship law, which defined citizens as the resident of pre-World War
II Estonia and their descendants. Most post-annexation immigrants could vote in local
elections but not in national elections. They could not serve in the police or hold other
government jobs. To become citizens, they had to have lived in Estonia for a minimum of
two years and demonstrate knowledge of 1,500 basic Estonian words.4 Latvia enacted
similar legislation where, at most, ethnic Latvians comprised only 52 percent of the
residents.
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MODES OF ACQUIRING NATIONALITY

An individual may acquire nationality through five modes: by birth, by marriage, by
naturalization, by adoption or legitimation, or through transfer of territory. Most of the
population of almost all states acquires nationality through birth, but tens of thousands of
persons each year choose to change their nationality by voluntarily seeking another through
the process of naturalization. Millions acquired new nationalities when the former
Yugoslavia and Soviet Union broke up. When the entities that had formerly been
subsidiary divisions of the larger state gained independent status and recognition as full
members of international society, former nationals of the Soviet Union and Yugoslavia
suddenly became Lithuanians, Latvians, Georgians, Ukrainians, Uzbekistanis, or Bosnians.
German nationality law provides for a “right of return” for ethnic Germans from Eastern
Europe and the Soviet successor states.5 Before World War II, many states had laws that
forced women who married a man of another nationality to take his nationality. Most state
laws today permit women (and men) to make a choice by electing naturalization under a
modified set of requirements.

Law of the Soil (Jus Soli)

By general agreement (customary international law), any individual born on the soil of a
given state of parents who have the nationality of that state receives the nationality of the
state in question. The United States and most Latin American states have embraced the
idea that a birth that occurs within the territorial jurisdiction (jus soli) of a state is sufficient
to create the bond of nationality, irrespective of the allegiance of the parents. For example,
Brazilian law states, “those born in the Federative Republic of Brazil, even if of foreign
parents, provided that they are not at the service of their country” have a claim to Brazilian
nationality.6 The same holds true for the United States. Within the United States, the
policy has generated great controversy because many perceive the liberality of American
policy as providing the impetus for large numbers of pregnant women to come to America
illegally in order for their child to have American nationality.7 This issue has caused other
states to impose a residency requirement. In the most recent revision of German law,
children born in Germany to foreign parents acquire German citizenship at birth if at least
one parent has lived legally in Germany for a minimum of eight years.8

UNITED STATES V. WONG KIM ARK

United States Supreme Court, 1898, 169 U.S. 649
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Facts

Wong Kim Ark was born in San Francisco in 1873 of Chinese parents who were
subjects of the emperor of China but permanently domiciled in the United States.
Because they were Chinese, the parents then could not apply for U.S. citizenship by
naturalization. Wong Kim Ark went to China in 1894. On his return to the United
States in 1895, authorities refused Wong admission to the United States on the
grounds that he was a Chinese laborer, not a citizen, and that he did not otherwise
qualify within any of the privileged classes named in the Chinese Exclusion Act then
in force.

Wong Kim Ark sued for a writ of habeas corpus, claiming American nationality on
the ground of birth. The case eventually came by appeal before the U.S. Supreme
Court.

Issue

Would a child born in the United States of alien parents ineligible for citizenship
become at birth a national (citizen) of the United States by virtue of the first clause of
the Fourteenth Amendment of the Constitution: “All persons born or naturalized in
the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside”?

Decision

The court decided in favor of Wong Kim Ark, under the Fourteenth Amendment.
His birth on U.S. soil conferred citizenship on him at birth.

Reasoning

“It is the inherent right of every independent nation to determine for itself, and
according to its own Constitution and laws, what classes of persons shall be
entitled to its citizenship.”
“The Fourteenth Amendment affirms the rule of citizenship by birth within the
territory, in allegiance and under the protection of the country, including all
children here born of resident aliens, with the exceptions or qualifications (as old
as the rule itself) of children of foreign sovereigns or their ministers, or born on
foreign public ships, or of enemies within and during a hostile occupation of our
territory, and with the single additional exception of children of members of the
Indian tribes owing direct allegiance to their several tribes. The amendment, in
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clear words and in manifest intent, includes the children born within the
territory of the United States of all other persons, of whatever race or color,
domiciled within the United States.”

As with any general rule, exceptions exist based on comity or courtesy rather than on
international law. For example, children of foreign heads of state, foreign diplomats,9 and,
in a few cases, foreign consular officials have an exemption. You should note the phrase
“not at the service of their country” in the Brazilian law, quoted earlier. The reasoning here
stems from a simple proposition: These individuals reside or travel here as part of their
official duties. To impose nationality arbitrarily on their children born here would
constitute an act of arrogance by the receiving state.

One other potential condition serves to void the usual application of jus soli in the
United States. In case of war on American soil, a child born in a portion of the United
States then under the occupation of enemy military forces does not acquire American
nationality under jus soli because during such occupation the authority of the legitimate
sovereign is suspended, and the enemy occupation forces exercise temporary control over
the territory in question.10 A child born there would, therefore, not be a person “born in
the United States and subject to the jurisdiction thereof.”

Law of the Blood (Jus Sanguinis)

Historically, “blood relationship,” jus sanguinis, or “ethnicity,” where nationality of a child
follows that of the parents, determined the entity of primary allegiance. This meant that the
status of the territory where birth occurred had no significance. Ancient Egypt used jus
sanguinis exclusively. Hence, historians usually describe the first pharaoh of the 22nd
Dynasty (Sheshonk I, 945 b.c.) as a Libyan mercenary—that is, as a non-“national” soldier
who overthrew an incompetent and politically inept employer. Yet Sheshonk’s father, as
well as he, had been born on Egyptian soil and had held high governmental offices. In more
recent times, prior to the year 2000 when new legislation came into effect, Germany had
one of the strictest nationality laws in Europe. Originally enacted in 1913, it used
“Teutonic ancestry” as its operative test. As a result, the law effectively barred the greatest
majority of some 7 million Turkish workers and their offspring from gaining German
nationality.11 The change in the law added jus soli, with some qualifications for length of
residence, to the older jus sanguinis provisions.

States have the prerogative to place conditions on the application of jus sanguinis. In an
indirect acknowledgment of jus soli, often the requirements specify that an individual born
outside the territorial jurisdiction of the state, even though to parent nationals, will have to
make an affirmative declaration of his or her allegiance at some point. Normally, the law
will require that the individual needs to do so in some period after reaching the age of
majority in terms of citizenship. Brazilian law specifies that jus sanguinis applies to:12
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those born abroad, of a Brazilian father or a Brazilian mother, provided that either of
them is at the service of the Federative Republic of Brazil; [or] those born abroad, of a
Brazilian father or a Brazilian mother, provided that they come to reside in the
Federative Republic of Brazil and opt for the Brazilian nationality at any time.

U.S. LAW SPECIFIES A NUMBER OF OTHER REQUIREMENTS:
UNITED STATES 8 USCS § 1401 (2005)

Children Born After November 14, 1986

If both parents are U.S. citizens, one of the parents must have resided in the United
States or possessions at any time prior to the child’s birth.13

If one parent is a U.S. citizen and one a U.S. national, the U.S. citizen parent must
have been physically present in the United States for at least one year continuously at
any time prior to the child’s birth.

If one parent is a U.S. citizen and one an alien:

If the child was born abroad, the U.S. citizen parent must have been physically
present in the United States or possessions for at least five years prior to the
child’s birth, at least two of which were after the parent turned 14.
If the child was born in a U.S. possession, the U.S. citizen parent must have been
physically present in the United States or possessions for a continuous period of
one year at any time prior to the child’s birth.

In the examples we have given, nationality passes through both male and female sides.
Still, modern state laws vary in the way in which nationality passes from parents to child.
The United States, along with many other countries, with limiting conditions, permits the
link to pass through both mother and father. Some states still specify that nationality passes
primarily through the father.

Naturalization

Naturalization forms the second most common mode of acquiring nationality.
Naturalization is generally a voluntary act by which the national of one state becomes the
citizen of another. For example, Nottebohm deliberately sought to acquire a nationality
other than the German one he received at birth. In the world of today, immigrants may
seek to acquire the nationality of their new state for many reasons—access to professions
and jobs that require citizenship, ease of travel (e.g., a European Union passport), or simply
pride. Although normally involving an individual, naturalization may also apply to whole
groups through an executive or legislative act. In such collective naturalization, the
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voluntary aspect of individual naturalization may be absent.
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DUAL NATIONALITY

Because many states use both jus soli and jus sanguinis, many individuals may find
themselves eligible for dual nationality. Thus, a child born to French parents in the United
States would be a French national through jus sanguinis as well as an American national
through jus soli. In the United States, that individual would be an American citizen; in
France, a French citizen; and in Ghana, a citizen of both France and the United States
(dual nationality). Note the provisions of Denmark’s law.14 It seeks to avoid both dual
nationality and statelessness. Note specifically in the following the conditions that define
when nationality would pass through the mother’s side:

Section L (1) Danish citizenship shall be acquired at birth by:

A legitimate child whose father is Danish;
A legitimate child born of a Danish mother in Denmark if the father is not a national
of any country or the child does not acquire the father’s nationality by birth;
An illegitimate child whose mother is Danish.15 (Emphasis added)

Generally, when two states have a claim on a person’s allegiance on the basis of birth, the
state exercising principal and actual control over the person of the individual is
acknowledged by the other claimant as the state of master nationality. We discuss the
question of master nationality further in the chapter on diplomatic protection and state
responsibility.

Current U.S. law does not mention dual nationality, nor does the law require dual
nationals to make a definite choice.16 While being a dual national may have some benefits,
a dual national also owes allegiance to both countries and, depending upon the particular
legal code (e.g., France), may be subject to the laws of both states even when traveling
overseas. A U.S. citizen with dual nationality must use a U.S. passport to enter and leave
the United States.17 Use of valid passport from the country of second nationality while
traveling outside of the United States does not endanger U.S. citizenship. Britain and
France have similar requirements. Japan forces a choice:18

A Japanese national who also holds foreign nationality (a person of dual nationality) shall
choose one of the nationalities before s/he reaches age 22. If the person received the
second nationality after s/he reached age 20, s/he should choose one nationality within 2
years after the day s/he acquired the second nationality. If s/he fails to choose one
nationality, s/he may lose Japanese nationality.

Another, and formerly common, reason for dual nationality is the unwillingness of a
state to grant to its nationals the right to expatriate themselves through naturalization in
another state. Such an attitude illustrates the doctrine of indelible allegiance, originally
formulated in Great Britain but later abandoned by that state. Under this theory, an
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individual cannot lose his or her nationality without the prior consent of his or her
sovereign. A few states have insisted, down to recent years, that recognition of
naturalization should hinge on explicit approval by the recognizing state of each
individual’s naturalization abroad. Such a recalcitrant attitude by states has,
understandably, led to countless disputes because of strict adherence to the doctrine of
indelible allegiance. For example, until 1965, Czechoslovakia did not recognize American-
born children of Czech parents as U.S. citizens.

Irksome as it is to both states and individuals, the problem of dual nationality persists
because states have not yet found the will to settle the important questions by means of a
general international convention.19 We find a modest beginning in the Convention on
Certain Questions Relating to Conflict of Nationality Laws, signed at The Hague in 1930.
This instrument, to which the United States did not become a party, stated that individuals
having two or more nationalities could be regarded as nationals by each of the states whose
nationality they possessed (Article 3); that a state could not afford diplomatic protection to
one of its nationals against a state whose nationality such a person also possessed (Article 4);
that in a third state, persons having dual nationality should be treated as if they had only
one (Article 5); and that persons possessing two nationalities acquired involuntarily could
renounce one of them but only with the permission of the state whose nationality they
desired to surrender (Article 6). In general, states today follow in practice almost all of those
provisions, despite the absence of general conventional rules.20

Marriage

Individuals may also become dual nationals through marriage. For example, neither British
nor French law stipulates the loss of citizenship if a national undergoes naturalization after
marriage unless the person specifically renounces the previous nationality.21 Article 1 of the
Convention on the Nationality of Married Women of January 29, 1957,22 should
immediately send a signal to the attentive reader:

Contracting State agrees that neither the celebration nor the dissolution of a marriage
between one of its nationals and an alien, nor the change of nationality by the husband
during marriage, shall automatically affect the nationality of the wife.

Before World War II, many nationality laws simply “imposed” the husband’s nationality
on an alien spouse.23 Until 1990, Swiss women who married a non-national automatically
lost their Swiss citizenship.24 Today, many states (e.g., France, Japan, and Ireland) offer an
expedited naturalization process for those spouses of either sex who elect to do so.25

The simple fact that international law permits each state to determine the methods and
means of acquiring nationality means that we still see interesting variants in the treatment
of women with regard to marriage. In Indonesia, a non-national wife may easily acquire
Indonesian nationality. A non-national husband qualifies only if he has “proved
meritorious and [has] served the interest of Indonesia. Such nationality shall be granted
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with the approval of the House of Representatives.”26 The current law of Iran states that
non-Iranian-national women who marry Iranian citizens obtain Iranian nationality upon
marriage and must convert to Islam.27

Status of Children

Complicated questions have arisen with respect to the nationality of children, particularly
illegitimate offspring and foundlings.28 A number of international conventions have been
developed to deal with such questions, but limited ratification has caused the problems to
continue. The primary issue of interest in this connection is the status of children removed
from the country of their birth by their parents when those parents subsequently became
citizens of another state. Most countries hold that minor children follow the nationality of
their parents. When the nationality of the parents changes through naturalization, the
nationality of the minor child changes accordingly. States have declined, on occasion, to
permit minor children—nationals under jus soli—to accompany departing parents abroad
when such departure appeared likely to jeopardize the children’s retention of nationality.29

In 1994, the U.S. Congress acted to provide relief for individuals caught in this
circumstance. Under previous U.S. legislation enacted in 1952, native-born U.S. citizens
taken abroad by their parents while under the age of 21 years would lose their American
nationality if the parents acquired another nationality through naturalization, unless the
children in question returned to the United States to establish a permanent residence before
their 25th birthday.30 The Technical Corrections Act of 199431 permits a child under 18
who has a citizen grandparent who meets the physical presence requirements to gain
expeditious naturalization. Although the child does not have to meet the physical presence
requirement, he or she would have to travel to the United States to complete the process.
The Child Citizenship Act of 200032 eased the requirements for acquiring citizenship for
both biological and adopted children born abroad. Biological and adopted children of U.S.
citizens who are born overseas can automatically acquire citizenship, provided that one
parent is a U.S. citizen (by birth or naturalization) and that the child is under 18 and
legally residing within the United States.
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EXPATRIATION: LOSS OF NATIONALITY

The acts that may result in expatriation, the stripping of nationality from a native-born
individual, or denaturalization, rescinding the grant given to a former citizen of another
country, vary from country to country. The laws of various states have included voting in
foreign elections; service in the armed forces of another country (especially when an oath of
allegiance forms a prerequisite for such service); acceptance of an office abroad reserved
under the relevant laws for citizens of the foreign state in question; desertion in time of war;
“disloyalty” (treason), and formal renunciation of nationality either through naturalization
abroad or through an official declaration filed with an embassy, legation, or consul of a
person’s country.33 In the United States, expatriation, a formal and explicit renunciation of
citizenship, raises no further legal questions. The individual in question has voluntarily lost
his or her former citizenship. In the interesting case of Davis v. District Director of
Immigration, etc. (481 F. Supp. 1178, D.D.C. 1979), Garry Davis (d. 2013), a former
citizen of the United States, formally renounced his nationality without obtaining
naturalization from another country in order to become a “world citizen.”34 He was
subsequently denied entrance as an immigrant without a visa.

Questions involving expatriation have always centered on intent. U.S. law once specified
a number of actions that, if performed, would automatically deprive both native-born and
naturalized citizens of American nationality. In Marks v. Esperdy,35 a badly divided
Supreme Court held that Herman Frederick Marks had lost his U.S. citizenship by serving
in the Cuban Army. Marks, a native-born U.S. citizen from Milwaukee, Wisconsin, went
to Cuba in 1958. He joined Fidel Castro’s revolutionary forces fighting to overthrow the
government of Fulgencio Batista. After the Castro insurgency toppled the government,
Marks continued to serve as a captain in the Cuban Army. He returned to the United
States after a disagreement with the Castro government. In January 1961, Marks was
arrested by officers of the Immigration and Naturalization Service. The attorney general
commenced deportation proceedings against him, charging that, pursuant to 8 U.S.C. §
1481(a)(3), n. 1, he had lost his American citizenship by serving in the armed forces of a
foreign country without the authorization of the secretary of state and the secretary of
defense. The court noted that Marks became an alien in 1959 at the time the expatriating acts
were committed, not at the time of the judicial determination of his status. Because he had
committed a crime involving moral turpitude (1951) and had entered the United States
without the appropriate documents, he qualified as a deportable alien.

Over the years, the Supreme Court has held a number of the provisions in this legislation
unconstitutional. The key case in a series (including that of Marks) concerning nationality
was Afroyim v. Rusk, where the Supreme Court struck down the statute that provided for
loss of nationality if a person voted in a foreign election. In this decision, the Court argued
that such laws violated due process.36 The court stated that each citizen has “a
constitutional right to remain a citizen in a free country unless he voluntarily relinquishes
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that citizenship” (emphasis added).37 Subsequent cases involved the question of proving
intent—that is, of what it means to relinquish.

The case involving the controversial Rabbi Meir Kahane proves instructive in this regard.
Kahane sought an injunction against officials of the U.S. Department of State to bar them
from enforcing a Certificate of Loss of Nationality approved on October 7, 1988. He also
sought a declaration from the court that his Oath of Renunciation of his U.S. citizenship,
executed on August 16, 1988, and again on September 16, 1988, was null and void.
Kahane had renounced his American citizenship because a recently enacted Israeli law
mandated that only Israeli citizens could be members of the Knesset. A subsequent decision
by the Israeli Supreme Court ruled Kahane ineligible to run for the Knesset because of his
radical political beliefs. With his Israeli citizenship no longer politically useful, he sought to
revoke his renunciation of American citizenship. The State Department refused to accept
his revocation. In denying the plaintiff’s request to reinstate his American citizenship, the
district court noted three criteria that needed to be met to satisfy due process:38

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States. . . . U.S. Const. amend. XIV, § 1. In this case,
the court must decide whether the plaintiff, Rabbi Meir Kahane, has lost the precious
right of American citizenship. The government must prove three things if Kahane is to
be deprived of his citizenship:

that he committed an expatriating act, as defined by statute;
that he did so voluntarily; and
that he intended to relinquish his citizenship.

The court felt the government had established all three beyond question.

BOBBY FISCHER

One of the more interesting nationality cases involves the odyssey of chess
grandmaster Bobby Fischer. Considered one of the greatest chess minds ever, Fischer
defeated Boris Spassky in a match held at Reykjavík, Iceland, in 1972 to become the
first (and so far the only) American to win the official world championship. After his
triumph he became a recluse, turning down endorsements and opportunities to
participate in tournaments that offered prizes of as much as a million dollars. For
reasons he never divulged, in 1992 Fischer defied a U.S. ban on travel to the former
Yugoslavia in order to play a series of matches against Spassky in Montenegro. After
the match, he lived in Belgrade for a time. A grand jury in Washington, DC, indicted
him in December 1992 for violating the International Emergency Economic Powers
Act, which imposed restrictions on travel and other dealings with states that composed
the former Yugoslavia. The United States pursued Fischer for the next 12 years.39

During that time, he lived in Germany, Hungary, the Philippines, Switzerland, and
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finally Japan (2001–2005). Some mystery attaches to his travels because during this
time he evidently was able to use and renew his U.S. passport even after the
indictment. Finally, in July 2004, Japanese authorities detained him for traveling on
an invalid passport. Because his father had German citizenship, Fischer attempted,
unsuccessfully, to gain political asylum and citizenship there.

In mid-August 2004, Fischer renounced his American citizenship in a letter to the
U.S. embassy in Tokyo. Japanese authorities denied his request for political asylum
and issued a deportation order. He spent nine months in jail. Seeking ways to evade
deportation to the United States, Fischer wrote a letter to the government of Iceland
in early January 2005 and asked for Icelandic citizenship. Sympathetic to Fischer’s
plight, Icelandic authorities granted him an alien’s passport. When this proved
insufficient for the Japanese authorities, the Althing (national parliament of Iceland)
agreed unanimously to grant Fischer full citizenship in late March 2005.40 Because
traveling on an invalid passport did not provide grounds for extradition, in an attempt
to prevent Fischer from moving to Iceland, the U.S. government filed charges of tax
evasion against him. Fischer died in Reykjavik in January 2008.

Naturalized Citizens

Naturalized citizens can lose their nationality in ways that do not apply to native-born
citizens. Moving back to the country of original nationality and failing to maintain an
essential link with the United States, or committing fraud or misrepresentation at the time
of application, would provide grounds for deprivation. We should note that many of the
defendants in recent denaturalization cases were accused of war crimes committed during
World War II.

In one of the most contentious cases heard over the past 25 years, a U.S. judge upheld
the revocation of the citizenship of John Demjanjuk after prosecutors successfully argued
that he had fraudulently become an American national after World War II by concealing
his past as a guard at several Nazi concentration camps. Demjanjuk, then aged 81, lost his
citizenship in 1981, when prosecutors believed he was the Nazi guard “Ivan the Terrible”
from Treblinka.41 The United States extradited Demjanjuk to Israel in 1986 to stand trial
for crimes against humanity. He was convicted and sentenced to death in 1988. After
Demjanjuk had spent five years on death row, the Israeli Supreme Court ruled there was
reasonable doubt that he was Ivan and ordered his release. Demjanjuk returned to the
United States, where prosecutors had found additional evidence to prove that although he
was not Ivan, he had been a guard at other camps.

He returned to his suburban Cleveland home in 1993. His U.S. citizenship was
reinstated in 1998. However, the Justice Department renewed its case, arguing that
Demjanjuk had served as a guard at death camps other than Treblinka. The government no
longer tried to link him to Ivan the Terrible. Now prosecutors argued that documents kept
by the Germans, and archived by the Soviet Union, showed that Demjanjuk had served in
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several Nazi death or forced labor camps after he was trained at Trawniki (Treblinka) in
Poland. His citizenship was again revoked in February 2002. On December 28, 2005, a
U.S. immigration judge ordered his deportation to the Ukraine. Demjanjuk’s lawyer again
had indicated they would appeal the verdict. On April 25, 2008, his lawyers filed the final
appeal in the case.42 On May 4, 2009, the U.S. Court of Appeals in Cincinnati (Sixth
Circuit) rejected the petition and ordered his deportation to Germany to stand trial as an
accessory to the murder of 29,000 Jews.43 In May 2011, aged 91, the court convicted
Demjanjuk as an accessory to the murder of 27,900 Jews and sentence him to five years in
prison.44 He died in March 2012 before his appeal was heard.45

In U.S. v. Latchin,46 the defendant served in the Iraqi Intelligence Service (IIS). He
moved to the United States with IIS approval and continued to receive an annual salary.
He successfully applied for naturalization, but on his application, failed to reveal his
affiliation with the IIS. After his status as a “sleeper” spy came to light, he was convicted of
failing to register as a foreign agent and had his citizenship revoked.
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STATELESSNESS

Before World War II, statelessness, the lack of nationality, was a rare occurrence. The
relatively few recorded instances usually pertained to the accidental loss of nationality
without the corresponding acquisition of a new one or the deliberate expatriation of groups
by a government such as occurred in post-revolutionary Russia or in Nazi Germany.
Frequently, the issues involved illegitimate children. We cannot discuss the problem,
however, before clarifying some terms. In the contemporary world, we find individuals who
truly have no effective nationality because of circumstances and those who have a de facto
stateless position in that they may have a nationality that does not give them protection
outside their own country. The latter category includes many of the individuals commonly
referred to as refugees. The scale of the problem of de facto statelessness—that is, of refugees
—has been, and still is, staggering both in numbers and in terms of human misery. Ethnic
conflicts, civil wars, and discriminatory policies have created large communities of
individuals who no longer enjoy the protection of a functioning state. Hence, the day-to-
day difficulties encountered by a stateless person are difficulties that most individuals who
enjoy the benefits of nationality may not understand or appreciate. For example, stateless
persons, whatever the cause, lack the fundamental link by which they might derive benefits
from the protection of international law. They lack the benefits of “diplomatic protection”
(Chapter 11), and they may not have access to identity documents, travel permits, work
cards, marriage licenses, and other kinds of papers normally issued to citizens in the twenty-
first century. Attempts to alleviate some of these problems have sometimes been successful,
but more often than not, they have failed.

RE IMMIGRATION ACTION AND HANNA

Canada, Supreme Court of British Columbia, 1957,
21 Western Weekly Rep. 400

Facts

Hanna was born at sea with no known record of his birth. Hanna knew the name of
his father, but not his nationality. His mother was born in Ethiopia. Shortly after the
marriage in then French Somaliland (modern Djibouti), his father left to find
employment in Liberia. His mother, while pregnant, booked passage from Djibouti to
Liberia, but one day at sea, she became ill and gave birth to Hanna. Because of the
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illness and birth, the ship returned Hanna’s mother to French Somaliland, where she
entered a hospital/home for women. She died when Hanna was six. He subsequently
“raised himself” with the help of various individuals in Djibouti and Ethiopia. As he
grew older, he began to have difficulty with the immigration officials of various
countries because he had no documents to establish his nationality and place of
residence. Lacking a birth certificate, he found that he was at the mercy of the whims
of immigration officials.

In the hope of gaining asylum in another country, Hanna stowed away on an
Italian tramp steamer. Unfortunately, upon each attempt to enter a country when the
ship reached port, he was immediately arrested and deported back to the ship. After a
year of such treatment, while in Beirut he escaped from the Italian ship to a
Norwegian vessel. He fared no better. He was held prisoner on the Norwegian ship for
more than 16 months (while it made three or more trips to Canada). Upon escape, he
challenged the legality of his detention by the master of the Norwegian ship. The
court of first instance held that the master had the authority to hold Hanna under the
regulations concerning stowaways.

Hanna then made application to enter Canada but lacked documents to prove his
birth, nationality, or place of origin. A deportation order followed. He appealed the
order.

Issue

Does an individual who cannot prove his or her nationality—that is, a stateless person
—have any right of asylum or entry under international law?

Decision

International law permits each state to define its criteria for immigration and asylum.
Under Canadian law, Hanna did not qualify, but strict enforcement of Canadian law
in this instance would perpetuate an injustice.

Reasoning

In the opinion of the judge, of the four options for deportation, three were
meaningless. The fourth, return to the ship, meant continued imprisonment aboard.
The decision only releases Hanna so that immigration authorities may search for a
solution. It does not mean that Hanna has established any legal right to enter Canada.

The Hanna case illustrates the extreme difficulties that stateless individuals may have to
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endure. In this regard, consider the more recent case of Marham Karimi Nasseri, whose
story made it to the big screen in The Terminal (2004). Nasseri arrived at Charles de Gaulle
Airport in Paris in November 1988 with a one-way ticket to London and no passport. He
told airport authorities that his papers had been stolen at a Paris train station. Waiving the
usual rules, the authorities let him fly to Heathrow. But British immigration officials
refused to let him enter the country, and he was returned to Charles de Gaulle. He survived
there in the passenger lounge for 11 years, relying on the kindness of strangers. While
French authorities insisted that Mr. Nasseri was on French soil illegally, they could not
deport him because they could find no country that would accept him. In 1999, French
authorities finally relented and permitted him to enter France.47

Multilateral Treaties and Statelessness The entry into force of the 1951 Geneva
Convention on the Status of Refugees slightly improved the condition of some stateless
persons. The United States is a party to the instrument. This convention contains, among
other matters, a core of basic rights accorded to stateless persons. In addition, the 1954 UN
Conference on the Status of Stateless Persons drafted the Convention Relating to the Status
of Stateless Persons, entered into force on June 6, 1960.48 Originally signed by 22 states,
the convention at this writing has only 57 states parties. While many European countries
have acceded, the United States has not chosen to sign the instrument. Similarly, the
Convention on the Reduction of Statelessness, adopted in August 1961 by the UN
Conference on the Elimination or Reduction of Future Statelessness, entered into force on
December 13, 1975,49 but now has only 37 states parties. This multilateral treaty attempts
to introduce some order into the mass of conflicting nationality laws. Finally, the
Organization of African Unity (OAU) Convention on Refugee Problems in Africa of
September 10, 1969, entered into force on November 27. The convention expanded the
definition of refugee and contains specific regulations concerning nondiscrimination,
voluntary repatriation, and the issue of travel documents. Although currently 41 of the 53
current OAU members have ratified the convention, it has had minimal impact on the
current refugee problems generated by contemporary ethnic conflicts and civil wars. In this
instance, the jealous protection of a state prerogative by members of the community of
nations has impeded multilateral solutions to the problems of statelessness because an
effective solution would require far-reaching intervention into, and regulation of, what
virtually every state still normally regards as representing matters of exclusive national
jurisdiction and determination.
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NATIONALITY OF BUSINESS ENTERPRISES

Corporations Corporations as juristic persons (see Chapter 8) have nationality just as
individuals do. Over the years, some controversy has existed concerning the method of
determining the nationality of corporations. States have used three methods: place of
incorporation, location of home office, and place of principal business activity. Traditionally,
Anglo-American jurisprudence relied upon the place of incorporation. In the case of
unincorporated associations, nationality was determined based on the state in which they
were constituted or in which their governing body normally met or was located. Among
most European states, on the other hand, for a long time the concept was preferred that a
corporation’s nationality was determined either by the location of its home office (siège
social) or, in a minority view, by the place in which the principal business operations
occurred. A fourth test, rarely used, applies to entities that serve as mere corporate shells. In
this case, nationality may be determined by the principal nationality of its shareholders.

In a classic case, Barcelona Traction Light and Power Co., Ltd. (Belgium v. Spain),50 the
International Court of Justice opted to use state of incorporation as the test of nationality.
Belgium had sued Spain on behalf of Belgian stockholders. The court ruled that Belgium
had no standing to sue, because the corporation was chartered (incorporated) in Canada
and hence Belgium did not have an effective link. Given the complexity of modern
corporate organization, a full discussion of the possible permutations in this area ranges far
beyond the scope of an introductory text.51 For example, the U.S.–Iranian Claims
Commission used a slightly different standard to address the question of what companies
met the nationality criteria in the instrument that defined who could file for consideration
for compensation.52 In sum, the most important factor, as with individuals, is that a
genuine link must exist between the state asserting nationality (protection) and the
company subject to the claim.

Partnerships and Other Organizations In the case of business enterprises without legal
personality, such as partnerships, no nationality as such can be assigned to the firm. The
interests involved are those of the partners, and the nationality of the partners determines
which state is entitled to represent the firm’s interests. It does not matter, for purposes of
determining the “nationality” in question, where the operating establishment of the
partnership is located: The nationality of the partners is the decisive factor.
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JURISDICTION OVER NATIONALS ABROAD

Assertion of the continuing bond between a state and each of its nationals occurs most
frequently in connection with the commission of crimes or other offenses by those
nationals beyond the territorial jurisdiction of their state. Some countries, such as France,
assert a right to punish their nationals for offenses committed regardless of the location of
the offense. Other states, notably Great Britain and the United States, have traditionally
restricted their criminal jurisdiction to acts committed within their territory or areas
defined by “special jurisdictions” such as aircraft and ships at sea that bear their nationality.
One might consider in this respect that the pragmatic limitations imposed by the necessity
of constitutional requirements for fair trials are at the root of Anglo-American practice. We
will examine this question of jurisdiction more fully in Chapter 10.53

Current U.S. statutes provide that U.S. nationals abroad can be prosecuted in this
country for contempt of court (such as failure to attend a trial in a criminal action when
officially summoned),54 treason committed in the United States or elsewhere, and
unauthorized attempts by any citizen, “wherever he may be,” to influence a foreign
government in its relations with the United States (Logan Act). The U.S. government also
imposes its income tax on citizens wherever resident and, in time of a military draft,
obligates all male citizens of the proper age to register. British laws provide for punishment
for treason as well as bigamy, perjury, homicide, and other crimes committed abroad by a
British subject. India’s criminal laws apply to Indian nationals everywhere, regardless of the
magnitude of the offense. In France, a citizen can be prosecuted for any crime and many
misdemeanors committed abroad. In Germany, criminal laws apply to citizens wherever
offenses have taken place, even to persons who became German citizens after committing a
criminal act.

290



A NOTE ON DIPLOMATIC PROTECTION

Each country is free to exclude or to admit aliens as it pleases. The determination of the
principles applied in this connection is one of purely domestic concern. Concurrent with
the right of exclusion goes an equally unfettered right of each state to expel any alien who
has illegally gained entry into its territory as well as any alien whose conduct, after legal
entry, is deemed prejudicial to public order and security. However, once admitted, certain
minimum standards of treatment apply. From time to time, we have alluded to the right of
a state to exercise diplomatic protection on behalf of its nationals. We need to be more
precise concerning what this right permits states to do on behalf of its nationals. Diplomatic
protection describes the efforts of states to ensure their nationals are not abused through the
actions of other states. To understand the scope of this “protection,” we need to examine
two propositions. First, states have a duty not to mistreat the nationals of other states.
Second, individuals who travel outside of their own country are subject to the laws of the
country where they may be at the time. When in Rome, persons should behave as the laws
of Italy require them to behave. If non-nationals violate a law in Italy, they are subject to
the police and judicial authorities of Italy. The state of nationality may give advice on
procedure, help procure attorneys, and observe the proceedings for irregularities, but it has
no right to intervene directly.

If abuse does occur, the state of nationality has a right to raise a claim against the
offending state (usually through diplomatic correspondence and negotiation) on behalf of
its national to seek redress or damages, whichever seems appropriate. We will examine the
procedures and rules of claims in Chapter 11 when discussing state responsibility and
denial of justice in more detail. The Carlile case illustrates a simple example of diplomatic
protection. Note that while Carlile clearly seemed guilty, British authorities still had an
interest in fair treatment and the maintenance of an important principle of jurisdiction.
The question was not the content of Carlile’s character but the principle involved.

NORWEGIAN STATE V. CARLILE

Norway Supreme Court (Appeals Division), 1964,
Journal du Droit 96 International 438 (1969)

Facts

Carlile, a British subject, was arrested and indicted for swindling. On several
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occasions, he had gone to hotels in Norway and simulated stumbling, falling, and
suffering injuries for which he then collected damages. He had used the same deceit
several times in Denmark and Sweden. The governments of Denmark and Sweden
requested the Norwegian authorities also to indict Carlile for his acts in Denmark and
Sweden. They did. Thereupon Carlile objected on the ground that Norway had no
jurisdiction under international law to indict him for acts done in Denmark and
Sweden. On appeal, the Supreme Court held that even if international law prohibited
the application of Norwegian penal law to acts committed in Denmark and Sweden,
the prohibition did not apply at the stage of indictment for infractions punishable
under the law of all three countries. Hence, it said, the objection was premature and
would have to be ruled upon at trial.

Issue

Did Norway have a right to indict Carlile for criminal acts committed in Sweden and
Denmark?

Process

Upon learning of the decision, the British embassy in Oslo took up the matter with
the Norwegian Ministry of Foreign Affairs, questioning the basis of Norway’s
jurisdiction over the acts committed by Carlile in Denmark and Sweden.

Outcome

At the request of the public prosecutor, the Ministry of Foreign Affairs requested an
opinion from its legal adviser. He took the position that the grounds relied upon by
the Supreme Court were highly questionable, despite the requests for prosecution
made by Denmark and Sweden, so long as the United Kingdom did not consent to
the exercise of jurisdiction over its national. By decision of the Cabinet, a royal decree
of April 17, 1964, voided the indictment to the extent that it covered acts done in
Denmark and Sweden.
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Notes

1 Within British law, the term subject will appear, signifying an individual who owed allegiance to the British Crown,
having been born within the United Kingdom or its colonies. Legislation in 1948 created “subject” as a second class of
citizenship that an individual in countries like Australia and Canada (and certain other Commonwealth countries)
could have alongside their primary citizenship. Until 1962, the status of subject carried with it the right of immigration
to the United Kingdom. See L. Fransman, British Nationality Laws (1989).
2 U.S. Dist. Court, D.C., 1951, 98 F. Supp. 166.
3 The Nottebohm Case (Liechtenstein v. Guatemala), International Court of Justice 1953.
4 See Christian Science Monitor (November 7, 1991), 5. Note that the 1968 revision of British law included the
provision that a UK passport holder could enter the United Kingdom free of immigration control only if he or she, or
at least one of his or her parents or grandparents, was born, naturalized, adopted, or registered as a UK citizen within
the territorial boundaries of the United Kingdom itself.
5 www.germany-info.org/relaunch/info/archives/background/citizenship.html.
6 www.georgetown.edu/pdba/Constitutions/Brazil/brtitle2.html.
7 L. Alvarez and J. M. Broder, “More and More Women Risk All to Enter U.S.,” NYT (January 10, 2006), 1.
8 German Nationality Law, note 5.
9 See In re Thenault, U.S. District Court, DC, 1942, 47 F. Supp. 952. In the United States, children born on U.S.
territory to foreign diplomats not accredited to the American government would normally be regarded as U.S. citizens.
10 See Inglis v. Sailor’s Snug Harbour, U.S. Supreme Court, 1830, 3 Peters 99.
11 See www.germany-info.org/relaunch/info/archives/background/citizenship.html.
12 Brazilian Constitution, note 7.
13 See also the Technical Correction Act of 1994 (March 1, 1995) (8 U.S.C.S. § 1409); and the Child Citizenship Act
(February 27, 2001) (14 U.S.C.S. § 1433). The Child Citizenship Act redefined the conditions under which a foreign-
born child adopted by American parents could automatically acquire citizenship.
14 Denmark enacted a “consolidated” nationality law in 2003 that somewhat loosens the jus sanguinis requirements.
Nonetheless, it still seeks to limit dual nationality. See, “New to Denmark, dk,” www.nyidanmark.dk/en-
us/faq/danish_nationality/danish_nationality.htm.
15 Citizenship Act No. 252 of May 27, 1950, translation by the secretariat of the United Nations.
16 See U.S. Department of State, http://travel.state.gov/travel/cis_pa_tw/cis/cis_1753.html.
17 See U.S. Department of State, http://travel.state.gov/travel/cis_pa_tw/cis/cis_1753.html.
18 See http://info.pref.fukui.jp/kokusai/tagengo/html_e/konnatoki/5kekkon/b_sentaku/sentaku.html.
19 See Esphahanian v. Bank Tejarat, The Hague, Iranian–United States Claims Tribunal, AWD 31-157-2, March 29,
1983, in 77 AJIL 646 (1983).
20 See Tomasicchio v. Acheson, U.S. District Court, DC, June 18, 1951, 98 F. Supp. 166, reported in 46 AJIL 155
(1952); Rode, “Dual Nationals and the Doctrine of Dominant Nationality,” 53 AJIL 139 (1959), as well as the report
on the British case of Oppenheimer v. Cattermole, 1971, et seq., before the Appellate Committee of the House of Lords
(1975), in 16 Harvard Int’l L. J. 749 (1975).
21 For an interesting and concise discussion of dual nationality and its practical implications, see Citizenship and
Immigration Canada, “Dual Citizenship,” www.cic.gc.ca/english/citizen/dualci_e.html.
22 See C. L. Bredbenner, A Nationality of Her Own: Women, Marriage, and the Law of Citizenship (1998), for an
extended treatment.
23 Entered into force August 11, 1958; text at www.unhchr.ch/html/menu3/b/78.htm. The convention currently has
70 states party. The United States did not sign the treaty and has not ratified it.
24 Under current law (since 1992), women who lost their citizenship under the provision of the old statute qualify for
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“expedited” naturalization.
25 For example, see
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PRELIMINARY CONSIDERATIONS

As we have discussed, the division of the world into states gives rise to questions of how far
states may go in asserting rights to perform certain actions. One primary function of
international law is to set limits to state claims to exert authority in certain areas. We
characterize this general function by the term “allocation of competence.” In the last
chapter, we focused on the rights of states to define their own nationals and the limits
international law places on them in doing so. In this chapter, we look at how international
law allocates the right to legislate, and delimits the right to adjudicate and enforce, norms
of behavior. We emphasize the difference between prescription, adjudication, and
enforcement because the right to prescribe does not always automatically carry with it the
right to enforce directly. For example, states do have the right to prescribe statutes for their
nationals that apply to actions outside the country. They do not have the right to enforce
such laws by entering the territory of another state to arrest a national who has committed a
crime so defined.

In passing, we must look at the concept of jurisdiction in some detail. Jurisdiction, or an
equivalent concept, forms a fundamental structural element common to all legal systems.
As with many concepts, it has many different facets. In a narrow sense, and one most often
used, jurisdiction refers to the difference of specific function or scope of competence among
courts and law enforcement agencies. We can distinguish between civil, criminal, and
administrative jurisdictions, for example, or within criminal law, between those courts that
try felony cases and those that try cases involving misdemeanors, or between courts that
have original or first jurisdiction and those that hear appeals from courts of original
jurisdiction.

In its broadest sense, the term jurisdiction refers to the allocation of legal competence to
regulate certain categories of persons, events, and things within a state and among various
levels and institutions of government. To illustrate the broader meaning of jurisdiction, we
need look no further than the Constitution of the United States. The constitution provides
for a division between persons, events, and places that may be subjected to federal law and
regulation and those that are reserved to the 50 states. Hence, federal jurisdiction empowers
relevant federal officials and agencies to make statutes and regulations, enforce compliance
with those statutes and regulations, and adjudicate violations with respect to particular
persons, events, and places. The federal government has exclusive jurisdiction over criminal
offenses such as counterfeiting, espionage, treason, and crimes committed on board
American aircraft and ships outside of U.S. territory. State and municipal agencies have
exclusive jurisdiction, with some exceptions such as kidnapping, over common crimes like
homicide, burglary, and rape.

Jurisdiction often has a territorial component as well as a functional component. Indeed,
territory probably serves as the most obvious parameter of jurisdiction in criminal law. State
legislatures, courts, and police may exercise their functions only within specific territorial
limits. By focusing on the idea that each state within the United States has a criminal
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jurisdiction explicitly limited by territory and substantive subject matter, we can see the
need for procedures that bridge the potential problems caused by such limitations of
authority.

The legislature, courts, and police of Georgia or Ohio have authority only within
Georgia or Ohio. With some exceptions, the force of legislation enacted by the Georgia
General Assembly and the power of Georgia police authorities to enforce Georgia law cease
at the state line and have no effect on the citizens of Florida, South Carolina, or Alabama
unless they happen to be inside the territorial boundaries of Georgia. Similarly, the same
holds true for international boundaries; American authorities may not physically cross over
into Canada or Mexico to retrieve a person accused of violating American law even if the
violation occurred on American territory. As we discuss later in this chapter, the difference
between the power to legislate, the power to enforce, and the power to adjudicate forms the
most obvious instances where extradition (between U.S. states, this is technically interstate
rendition) comes into play.

In international law, as in national (municipal) law, we must distinguish between civil
and criminal law. When civil litigation (private international law) between private parties
involves a transnational problem, courts may have a choice of law and venue in deciding
the merits of the case. The same does not hold true for cases relating to a violation of
criminal law. A primary principle of customary international law holds that a court may
apply only the criminal law of the state from which it derives its competence (see Chapter
3). The Carlile case discussed at the end of Chapter 9 illustrates this principle. Few writers
have ventured opinions as to why states have insisted on maintaining exclusive control of
criminal jurisdiction, but we might speculate that fear of the unfamiliar has much to do
with the attitudes involved. Being subjected to foreign legal procedures, the terrors of a
foreign prison, language barriers, the possibility of receiving severe penalties for crimes
considered less serious in one’s own country, the suspicion of an implicit bias against
foreigners, and the fear of corrupt or incompetent authorities all probably play a role, most
particularly so when many countries are perceived to be “less developed,” undemocratic, or
hostile. Historically, even within the United States, some of these perceptions concerning
law enforcement and judicial authorities have operated to frustrate cooperation between
authorities in different states. If these perceptions have a discernible impact on processes
within the American legal system, how much more they must affect attitudes toward the
even more unfamiliar operations of foreign legal systems.

Examples of these attitudes are easy to find. Despite the explicit inclusion of a
“defendant’s bill of rights” within the North Atlantic Treaty Organization (NATO) Status
of Forces Agreement (SOFA) (Article VII.9), the U.S. Senate expressed serious doubts
about the wisdom of permitting foreign courts to try American servicemen for crimes
committed while off base and off duty. Through a resolution accompanying the ratification
of the agreement, the Senate set up oversight procedures to ensure that American
defendants in the courts of our new allies would not be denied the constitutional rights
they would have enjoyed in the United States. Among other provisions, the resolution
directed the commanding officer of the base to request a waiver if he had any concern that
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the accused would be denied all of the constitutional rights he or she would enjoy in the
United States. The resolution also required that a representative of the United States attend
every trial of an American conducted under the agreement by the receiving state.1 The
treaties that European states forced China to sign in the nineteenth century, giving these
states extraterritorial jurisdiction over the activities of their own nationals in China even
when the offenses were committed against Chinese subjects, also illustrate the attitudes of
states in criminal law matters.
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PRINCIPLES OF INTERNATIONAL JURISDICTION

As we begin this discussion of jurisdiction, we should note the one fundamental rule that
underlies all of the principles—an essential connection, an effective link, must exist between
the state asserting jurisdiction and the event, whether through the person, place, or nature
of the action. Contemporary international practice recognizes five fundamental principles
of jurisdiction: (1) territory, (2) nationality (sometimes termed active personality), (3)
protective personality, (4) passive personality, and (5) universality. These are not separate
and exclusive rules for establishing and validating claims. Because these principles may
overlap in practice, in most instances, they have a hierarchical relationship in terms of
priorities for sorting out issues of concurrent jurisdiction. Concurrent jurisdiction occurs
when two states may assert a claim to prosecute based upon two valid assertions of
jurisdiction that draw upon two different principles. For example, if a French citizen
commits homicide within the territorial jurisdiction of the United States, France could
assert a claim to jurisdiction based upon nationality. The United States would have a
stronger claim based upon territoriality. This could become an interesting question if the
individual flees either to a third state with both France and the United States requesting
extradition.

Territorial Principle

Every country has the right to prescribe and enforce rules of behavior within its own
physical boundaries. As we noted earlier, the territorial principle ranks at the top of the
hierarchy because it derives directly from the twin ideas of sovereign control and equality
(reciprocal recognition of sovereign prerogatives) of sovereigns. For certain purposes,
aircraft and ships that have nationality (see Chapters 12 and 13) may qualify as “territory”
(e.g., in regard to marriage, birth, or crimes committed aboard when outside territorial
waters). As we noted in the last chapter, everyone, aliens and citizens alike, must obey the
laws of a state while within its legitimately defined territorial jurisdiction.

Conversely, authority over territory also carries with it the obligation to respect and
protect the legitimate rights and interests of other states within its territory. Still, travelers
should keep in mind a variant of an old adage: When in Rome, do as the Romans ought to do
(not as the Romans do!). Of course, the arrest of an American citizen visiting or living in
another country may occasionally evoke protest and outrage by U.S. authorities (or the
press), but apart from working with and through the foreign government involved
(“diplomatic protection”; see Chapter 9), the United States has no legal standing to
interfere with foreign legal processes.2 In 2009, Alan Gross, a subcontractor working on a
U.S. Agency for International Development project aimed at spreading democracy in
Cuba, was arrested. His actions in trying to help connect the Jewish community to the
Internet were deemed illegal by Cuban authorities. Found guilty of crimes against the
Cuban state, despite American protests, he received a 15-year sentence. Repeated attempts
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to gain his release prove futile, until he was released as part of a 2014 agreement that
eventually led to normalization of relations with Cuba.3

The fact that crimes may not occur solely within the territorial boundaries of one state
complicates the practical application of the territorial principle. To understand the
complications that may arise in the contemporary era, we offer the following hypotheticals:

Alice and Alex, both American nationals, live together in San Diego. They have a fight
and break up. Alice travels to Mexico, where she buys a box of chocolates, injects them
with poison, and mails the box to Alex as a “peace offering.” He eats several pieces of the
candy and dies from the poison. She then flies to Vancouver, Canada. Upon learning
that Alice is in Canada, both U.S. and Mexican authorities request her extradition.
Canada, instead of honoring the extradition requests, arrests Alice and places her on trial
for murder. The United States enters a formal protest against Canada’s action.

Marvin Minuteman, upset at the flow of illegal immigrants coming across the U.S.
border from Mexico, recruits a private paramilitary force to patrol the border. One night,
upon seeing movement on the other side of the Rio Grande, Marvin fires across the
river, killing Pancho Patrole, an officer of the Mexican Federal Police. Arizona
authorities arrest Marvin and place him on trial for manslaughter. Mexico protests,
demanding his extradition so that he may stand trial for first-degree murder.

In both cases, the question is, which of the states may claim jurisdiction and on what basis
—which of the states in these cases have an essential connection to the crimes?

For the moment, we will consider only the issues connected with the principle of
territoriality. Where did the crimes occur—in Mexico or in the United States? The answer
is that essential elements of the crimes occurred in both states, thus providing concurrent
jurisdiction based upon territoriality. The actions of Alice provide Mexico with a claim to
jurisdiction based upon the subjective territorial principle. The death of Alex from the act
gives the United States a claim based upon the objective territorial principle. The subjective
territorial principle gives states the authority to prescribe laws for actions that begin within
national territory but have harmful effects outside. The objective territorial principle
(sometimes termed the “effects” principle) permits states to legislate for acts that occur
outside of territory but have effects within it; that is, states have a right to enact legislation
that has extraterritorial reach. In the case of Marvin, the U.S. has a claim to jurisdiction
under the subjective territorial principle; Mexico has an equally valid claim under the
objective principle.

In both hypotheticals, both Mexico and the United States have valid claims to
jurisdiction. In the Alice case, Canada does not. In the hypothetical example, the United
States has exercised its right of diplomatic protection by protesting the Canadian actions.
Canada, at the request of Mexican or American authorities, may arrest and hold Alice
pending an extradition hearing but has no basis for trial because it has no essential
connection to the crime. In the second hypothetical, Mexico may protest, but U.S.
authorities have an absolute right to try Marvin despite how Mexican authorities feel about
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the nature of the charges.
The following case, while turning on a question of legislative intent, still illustrates the

validity of the objective territorial principle in that Canada willingly complied with the
American request for the extradition of one of its citizens to stand trial.

U.S. V. MACALLISTER

United States Court of Appeals, 11th Circuit 160
F.3d 1304; 1998 U.S. App. LEXIS 28611

Facts

William MacAllister, a resident of Montreal, Canada, was a member of a conspiracy to
export cocaine to the United States.4 Between June 1992 and March 1993,
MacAllister and Paul LaRue discussed buying cocaine from John Burns, a special
agent of the Drug Enforcement Agency (DEA) based in Jacksonville, Florida. During
this time, negotiations took place both within the United States and in Canada. In
March 1993, several other conspirators—Ashley Castenada, Salvatore Cazzetta, and
Nelson Hernandez—traveled to Jacksonville to meet with Agent Burns. During this
visit, Burns accepted a down payment of 600,000 Canadian dollars in anticipation of
the shipment. On March 21, 1993, Agent Burns met with LaRue in Canada to
discuss final plans for the delivery of, and final payment for, the cocaine. LaRue
accompanied Burns back across the border to Burlington, Vermont. Agents then
arrested LaRue and Castenada. Pursuant to treaty request, Canadian authorities
extradited MacAllister (a Canadian citizen) to the United States for trial.

Issue

Did the law under which MacAllister was prosecuted have extraterritorial reach?

Decision

Yes. Courts will give extraterritorial effect to penal statutes where congressional intent
is clear.
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Reasoning

The Court noted, “Prior to giving extraterritorial effect to a penal statute, we consider
whether doing so would violate general principles of international law. . . . In this case, it
would not. . . . It is sufficient to state that the objective territorial principle justifies
extraterritorial application of these statutes. The objective territorial principle applies
where the defendant’s actions either produced some effect in the United States or
where he was part of a conspiracy in which any conspirator’s overt act were committed
with the United States’ territory” (emphasis added).

On the other side of the problem, countries have an interest in proscribing conduct that
occurs within their territory but may have extraterritorial effects. For example, sections of
Title 18 of the U.S. Code Annotated (U.S.C.A.) prohibit any action within U.S. territory
connected with the counterfeiting of foreign currencies (§§ 481, 488), any conspiracy to
destroy foreign property located abroad (§ 956), and any activity connected with
organizing a military expedition for use against a foreign government with whom the
United States is at peace (§ 960).

States may use the territorial principle to extend their jurisdiction beyond their physical
borders. The sea, up to 12 nautical miles from shore, and aircraft and ships registered in a
country may have the same status as territory (jurisdiction follows the flag). Crimes
committed aboard ships and aircraft while on or over the high seas—that is, outside the
territorial waters of any state—fall exclusively under the jurisdiction of the state of
registration. For the United States, crimes aboard ships and aircraft (and spacecraft) of
American registry fall within the Special Maritime and Territorial Jurisdiction (18 U.S.C.A.
§ 7). Within the areas specified in the Special Maritime Jurisdiction, federal law covers
actions detrimental not only to federal interests but also to the general maintenance of law
and order, that is, criminal activity that would normally fall within the jurisdictional ambit
of the 50 states. We cover this subject in more detail in Chapter 12.

Other special circumstances may give rise to conflicting claims to exercise territorial
jurisdiction. Perhaps the most common case arises from the operation and maintenance of
military bases in foreign countries.5 In these cases, the parties normally provide orderly
settlements of possible conflicting claims by treaties that specify the circumstances under
which each state may exercise jurisdiction over the citizens and soldiers of the other. The
United States has Status of Forces Agreements (SOFAs) with every country where U.S.
military personnel are stationed outside of American territory. Most of these treaties
contain a common formula: receiving states retain the right to try ordinary violations of the
law when personnel are off duty and off base, and the sending state has primary jurisdiction
over violations of military law, situations arising out of an act or omission connected with
an official duty, and offenses involving only the property, security, or nationals of the
sending state. Either country has the right to waive its primary jurisdiction. The treaties
also specify the circumstances under which a state party to the agreement may request
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extradition of an accused person.6

Nationality Principle (Active Personality)

Nationality forms the second important basis for international jurisdiction. As we discussed
in Chapter 9, municipal law establishes the rights and duties of nationals with respect to
their own government. A sovereign state may legislate for the activities of its own nationals
in any way it chooses so long as it does not conflict with the sovereign prerogatives of
another state (or perhaps, increasingly, human rights law—see Chapter 15). States may
enforce their own penal code against their own nationals even when the offenses are
committed abroad, but only when those individuals again come within the state’s own
territorial jurisdiction because, without special permission, their police would have no arrest
power on foreign soil. Consequently, national laws may have extraterritorial effect if the
state desires to enforce them in that manner. The United States and the United Kingdom
recognize the validity of the principle but make little use of it. The United States does
prescribe for the punishment of treason, where committed (18 U.S.C.A. § 2381); for
income tax evasion (1 R.C. § 1); for avoidance of registration for military service (50
U.S.C.A. App. § 453); and for unauthorized attempts to influence a foreign government in
its relations with the United States (18 U.S.C.A. § 953). Governments may also impose
restrictions on foreign travel. For many years, U.S. citizens could not travel to Cuba or
mainland China because of a government ban.

For the United States, practical considerations limit the scope of the principle in actual
use. The difficulties of collecting evidence according to constitutional rules, because of
resistance to the idea of foreign agents performing a task normally done by municipal
authorities under less stringent constraints upon search, seizure, and interrogation, and the
cost and inconvenience of transporting witnesses, tend to militate against extensive and
consistent use of the nationality principle.

A Note on Treason

Beginning with World War II, a new and fascinating sphere of jurisdiction over nationals
received much publicity: the right of a state to punish “treasonable” acts committed outside
its territorial jurisdiction, either by its own nationals or by such aliens as can be held to owe
allegiance to the state in question. The best-known U.S. case in this special category is
Chandler v. United States.7 Chandler, indicted for treason to the United States committed
while residing in Germany, asserted that the constitutional definition of treason did not
cover adherence to an enemy by one residing in enemy territory. The District Court denied
this interpretation. It said:

Treasonable acts endanger the sovereignty of the United States. It has never been
doubted that Congress has the authority to punish an act committed beyond the
territorial jurisdiction of the United States which is directly injurious to the Government
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of the United States. An alien domiciled in a foreign country as the defendant Chandler
admittedly was during the period alleged in the indictment was bound to obey all the
laws of the German Reich as long as he remained in it, not immediately relating to
citizenship, during his sojourn in it. All strangers are under the protection of a sovereign
state while they are within its territory, and owe a local temporary allegiance in return for
that protection.

At the same time a citizen of the United States owes to his government full, complete,
and true allegiance. He may renounce and abandon it at any time. This is a natural and
inherent right. When he goes abroad on a visit or for travel, he must, while abroad, obey
the laws of the foreign country, where he is temporarily. In this sense and to this extent
only he owes a sort of allegiance to such government, but to no extent and in no sense does
this impair or qualify his allegiance or obligation to his own country or to his own
government.

This statement, particularly the portions dealing with a limited allegiance owed to a
foreign host government, represents the generally accepted view. A citizen of state X,
traveling in state Y, must obey the traffic and sanitation regulations imposed by local law;
to that extent, as an example, he owes a limited and temporary allegiance to state Y. But in
all other respects that person is, and remains, until renouncing it, a citizen and subject of
state X.

Considering this perspective, questions of nationality and allegiance become life or death
issues in treason cases. In a celebrated case, Gillars v. United States,8 the Court of Appeals,
in affirming the conviction of a U.S. national for treason (“Axis Sally,” who voluntarily
broadcast from Germany on behalf of the German government during World War II),
emphatically insisted that obedience to the law of the country of domicile or residence—
local allegiance—is permissible, but this kind of allegiance does not call for adherence to
the enemy and the giving of aid and comfort to it with disloyal intent. The court rejected
the defendant’s argument that her duties to the United States had ceased before the start of
her broadcasts in Germany because an American consular officer had revoked her U.S.
passport. Said the court, “The revocation of a passport does not cause a loss of citizenship
or dissolve the obligation of allegiance arising from citizenship”9 (see Chapter 9).

Protective Principle

At first glance, this principle appears to coincide with the objective territorial principle.
Under the protective principle, states seek to control activities that could have a “potentially
adverse effect upon security or government functions by non-nationals beyond the normal
reach of territorial jurisdiction.”10 The protective principle differs from the objective
territorial principle in that all elements of the crime occur outside the territorial jurisdiction of
the state. Counterfeiting of currency and other government documents, conspiracies to
overthrow the government, and drug smuggling and related activities comprise good
examples of conduct normally proscribed through the protective principle. The Controlled
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Substance Import and Export Act of 1970 makes it a crime to manufacture a “controlled
substance” with the intent of having it “unlawfully imported into the United States” (21
U.S.C.A. § 956). The act explicitly states that the legislation is “intended to reach acts of
manufacture or distribution outside the territorial jurisdiction of the United States.” In
Rivard v. United States,11 four Canadian nationals were extradited and convicted of
conspiracy to smuggle heroin into the United States even though none of the four had visited
the United States prior to their extradition. In a more recent case, United States v. Suerta, the
court utilized the protective principle to justify the seizure of a shipment of illegal drugs on
the high seas.12

Though most states use this principle in some form, the potential for abuse by states that
define their “security” or “state interest” in very broad fashion seems clear. Suppose a
Frenchman standing in French territory shouts an obscenity about the German chancellor
across the French–German border. Should Germany have the right to seize jurisdiction to
try the Frenchman for sedition? Texts often cite the Cutting case13 as the example of such
abuse. Cutting, an American national and newspaper editor in Texas, visited Mexico, where
he was arrested for publication in Texas of an alleged libel against a Mexican citizen. The
U.S. government protested on the basis that the Mexican government had no authority to
prescribe legislation for American citizens acting within U.S. territory. The protest noted
that to concede that right to states would be to open every foreign traveler in every state to
an undefined and potentially unlimited criminal liability. While the Mexican government
eventually released Cutting, the incident clearly illustrates the potential for misuse and
abuse.

Section 403 of the Restatement attempts to set reasonable limits to jurisdictional claims
by specifying criteria for courts to consider in their deliberations. Of particular relevance to
this discussion is the requirement that the proscribed conduct must be “generally
recognized as a crime under the law of states that have reasonably developed legal systems.”
In actuality, only the active protests of other states concerning excessive intrusion into their
own spheres of competence would seem to limit the use of the principle. This principle
becomes especially important in extradition cases, where broad definitions of security or
other vital interests by a requesting state may put the requested state in the position of
having to make a difficult value judgment concerning the validity of the petition.

Passive Personality Principle

Where the nationality (active personality) principle seeks jurisdiction over nationals who
commit crimes abroad, adherents of the passive personality principle seek jurisdiction over
non-nationals who commit crimes against their nationals regardless of the location of the
act. The theoretical justification for asserting such a right comes from the duty states have
to protect the welfare of their own nationals. Historically, both the United States and the
United Kingdom have resisted recognizing claims based upon the principle. The U.S.
attitude changed in the mid-1980s due to a number of terrorist incidents such as the Rome
airport massacre and the Achille Lauro hijacking, in which American citizens were killed or
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injured. In this respect, the United States adopted the principle in limited form for exactly
the same reasons Israel did after the massacre of Israeli athletes at Munich in 1972.14 In this
case, clearly the U.S. intent seems not to include mundane, everyday crimes such as an
American victim of a barroom brawl in Rota or a mugging in Moscow.

The case of Fawaz Yunis shows the U.S. application of the principle after the legislation.
In 1985, Yunis and his colleagues hijacked a Royal Jordanian airliner that had several
Americans on board. Eventually all hostages were released unharmed, but the United States
devised an elaborate plan (“Operation Goldenrod”) to capture Yunis. They lured him
aboard a yacht, chartered by the FBI, that was anchored just outside the territorial sea of
Cyprus. While defense attorneys raised numerous constitutional objections to his capture
and trial, Yunis eventually was found guilty of the hijacking.15

France (since 1975), Israel (since 1972), and Japan also utilize the principle. Our earlier
observations concerning the practical difficulties of actually seizing and trying a case under
the active personality (nationality) principle apply equally as well to passive personality. At
present, states that do recognize passive personality may employ it to decide claims to
jurisdiction among themselves if they choose to do so. Lacking universal acceptance, this
principle carries no weight in claims against those states that do not recognize it as valid.

Universality Principle

Unlike other bases of jurisdiction, which depend upon some link between the state and the
crime (location, nationality, or effect), the universality principle relies on the idea that some
crimes constitute a fundamental offense against the interests of all nations. Yet, from the
point of jurisprudence, we must ask a tough question: Are “universal” crimes universal in
the sense that advocates would have us believe, or do they simply constitute crimes that
most nations have found it expedient to proscribe?16 In practice, does the distinction make
a difference? We raise the question in passing because it does go to the heart of many
contemporary controversies over prescription and enforcement, particularly in the area of
human rights law.

From a traditional perspective, to protect the values affected by these “crimes of universal
interest,” all states have the right to apprehend and punish violators. In this respect, we
must distinguish here between crimes of universal interest as defined by multilateral treaties
and customary usage (jus cogens) and those defined in the municipal laws of states.17 Apart
from piracy and certain war crimes, treaties dealing with genocide, the slave trade, and
aircraft hijacking contain provisions that permit a claim to universal jurisdiction under
specified circumstances (see Chapters 13 and 16). The problem with these treaties is that a
claim to such jurisdiction can issue only from a state party to the convention. Because so
few states have signed and ratified many of these conventions, the relevance to actual
practice is severely diminished. Some have suggested terrorism as a universal crime. As a
practical observation, the controversies surrounding how to define terrorism, an essential
prerequisite to developing standards for prosecution, undermine this argument. We will
examine these issues in Chapter 16.
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EXTRADITION18

A staple plot in B movies of the 1940s and 1950s featured an embezzler or thief fleeing to
Rio de Janeiro to live happily ever after, enjoying the sun and sand on the ill-gotten gains
because Brazil did not have an extradition treaty with the United States. While one cannot
always trust the legal information gleaned from old movies, Rio in the past has been a
haven for successful criminals. To cite but one prominent example, Ronnie Biggs, the
mastermind of the £2.3 million Great Train Robbery in Great Britain (1963), lived in
Brazil until he decided to return to England in 2002.19 Rwanda has sought Richard
McGuire from the United States, charging that he murdered his colleague, Dian Fossey,
the internationally famous “gorilla lady” celebrated in the film Gorillas in the Mist.20

Post World War II, several South American countries gained a reputation as havens for
Nazi war criminals. In the following discussion, toleration of local authorities plays an
important role because, in the absence of a treaty, extradition presents states with a
permissive rule. No rule of international law prevents a state from surrendering an alleged
fugitive if it chooses to do so. Conversely, in the absence of a treaty, no state has a duty to
surrender an alleged fugitive if it chooses not to do so. In U.S. practice, a request for
extradition of an individual from the United States will not be granted in the absence of a
“treaty or convention for extradition.”21 In extradition proceedings, U.S. courts will not
consider any argument for extradition that relies on customary international law or
comity.22 This policy has the merit of avoiding situations where other countries may expect
the United States to reciprocate in kind, but also puts the United States in the position of
having to rely upon irregular means of rendition in many cases because it does not have an
extradition treaty with every foreign country.23

Informal or Irregular Rendition

In theory, sovereignty provides a “legal hard shield” against intervention by foreign agents.
Yet theory belies practice. Municipal courts seldom make a concerted inquiry into how the
accused arrived before them. Israeli courts had few qualms about trying Adolf Eichmann
after his kidnapping from Argentina. Italian courts seized jurisdiction over the Achille Lauro
hijackers despite protests that the forcible diversion of the Egyptian airliner to Italian
territory by American military planes violated international law. Unlike other areas of the
law, in this area, courts have permitted extralegal and perhaps even patently illegal actions
to create legally valid results. Only occasionally, as we will discuss later, have American
courts been willing to listen to pleas based upon the illegality of arrest and transport from
overseas.

Abduction and kidnapping occur when states have refused to surrender individuals. We
do not suggest this occurs as an ordinary matter of course in the everyday transactions
among states. In many instances where states share a common border where large numbers
of persons pass during any given day, officials on both sides have developed an informal,
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cooperative bond regarding enforcement of low-level, everyday criminal activity that may
involve border crossing. It is the high-profile cases—Eichmann, Biggs, Argoud, and
Alvarez-Machain—that cause concern. Israeli agents took Adolf Eichmann, wanted for his
participation in the Holocaust, from Argentina. Colonel Antoine Argoud, a leader of the
Algerian revolt against the policies of Charles de Gaulle, was kidnapped from Munich and
left bound and gagged in a car on a Paris street for police to find after a tip from an
anonymous telephone call.24 Biggs was kidnapped while having dinner in Rio and was
found adrift in a yacht off the coast of Barbados. Dr. Humberto Alvarez-Machain, accused
of participating in the torture and death of American DEA Agent Enrique Camarena-
Salazar in Mexico, was abducted by Mexican bounty hunters at the behest of the DEA and
transported to the United States for trial. French agents took Ilich Ramírez Sánchez (Carlos
the Jackal, one of the world’s most wanted terrorists) from the Sudan.25 Of these five cases,
only Biggs escaped prosecution.

Within the United States, the classic precedent that defines U.S. practice is Ker v.
Illinois.26 In this case, the United States had executed extradition papers in accordance with
an existing extradition treaty with Peru. U.S. agents could not deliver the papers to
Peruvian authorities because, at the time, Chilean forces occupied Lima, the capital city. At
the behest of a private detective on Ker’s trail, Chilean troops aided in the capture and
placing of Ker aboard an American ship. Peru lodged no protest over the incident. The
Supreme Court held that the method of arrest gave Ker no grounds to object to the trial.

The most serious challenge to the Ker doctrine came in U.S. v. Toscanino.27 The Court
ruled that violence, torture, and other inhumane treatment of the defendant in the presence
of U.S. agents in Uruguay substantially rendered the arrest invalid. Despite the elation of
critics, subsequent rulings have somewhat mitigated the more radical implications of
Toscanino. The courts have tended to treat Toscanino as the ultimate negative standard
against which the conduct of U.S. agents overseas may be gauged. Where agents have
participated less directly28 or their actions have been less violative of individual rights,29 the
courts have still followed Ker. An individual must do more than charge illegal capture and
abduction to evade trial, provided the court otherwise can assert a valid jurisdiction. The
Supreme Court in the Alvarez-Machain hearing said, “The fact of respondent’s forcible
abduction does not prohibit his trial in a U.S. court for violations of this country’s criminal
laws.”30

Critics argue that using these methods, particularly abduction, as a means of avoiding
formal legal requirements often deprives individuals of rights they might have under
domestic law or treaties in force. More generally, informal rendition does generally violate
the integrity of the international legal process. Some states have fought back by requesting
the extradition of those involved in the abductions. Mexico filed a request for extradition of
two DEA agents, only to be told that the actual kidnappers were Mexican. Canada has
successfully requested and received extradition for a number of individuals involved in such
abductions from Canadian territory.31 Nonetheless, states will continue to utilize these
techniques so long as courts accept the results as producing valid in personam jurisdiction.
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COMMON ELEMENTS OF EXTRADITION TREATIES

Contemporary discussions of extradition treaties and municipal laws regulating extradition
tend to emphasize the variety and complexity of provisions. Modern practice, however, has
tended to converge; most new treaties contain the following common elements: (1) a
definition of extraditable offenses, (2) the “specialty principle,” (3) a definition of
extraditable persons, (4) standards of proof required to establish the validity of the request,
and (5) an exclusion for political offenses.

Extraditable Offenses

Considering the time and expense of extradition procedures, practicality normally confines
extraditable offenses to only the most serious crimes and to those committed within the
territorial jurisdiction of the requesting party. Treaties may permit extradition on the basis
of the nationality and protective principle as well. Not surprisingly, problems of definition
lie at the core of this discussion. The first problem is the requirement of double criminality.
Double criminality holds that offenses must constitute crimes under the laws of both
countries. The second problem involves a question of method—on what basis do you
specify what constitutes a serious crime?

While historically some debate has occurred over the principle of double criminality,32

the principle seems well established in current practice. Occasionally this requirement has
produced some interesting results. After his conviction on a charge of statutory rape in
California (1967), film director Roman Polanski fled to France during the appeal.33 France
refused the extradition request because the French legal code specifies a different age of
consent; thus Polanski would not have been tried in France under similar circumstances.
California authorities have continuously sought his return since. In 2015, a Polish judge
again refused to authorize extradition.34

The Griffiths case illustrates both the double criminality provision and how it may apply
to extraterritorial crimes. In February 2007, Hew Raymond Griffiths became the first ever
Australian extradited to the United States for “piracy” of intellectual property (computer
software). Griffiths, known online by the nickname “Bandido,” ran the online piracy group
named DrinkOrDie. He also held leadership roles in several other well-known warez35

groups, including Razor1911 and RiSC. In an interview published in December 1999 by
an online news source, he boasted that he ran all of DrinkOrDie’s day-to-day operations
and controlled access to more than 20 of the top warez servers worldwide.36 Over the years,
the U.S. Department of Justice estimated that the group had been responsible for $70
million in losses to the software industry. The group suffered a debilitating blow when the
Justice Department and U.S. Immigration and Customs Enforcement, as part of Operation
Buccaneer in December 2001, conducted more than 70 raids in the United States and five
foreign countries, including the United Kingdom, Finland, Norway, Sweden, and
Australia. Sixty people were arrested worldwide, 45 of them in the United States.
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Before arriving in the United States, Griffiths had spent nearly three years in a detention
center in Australia while fighting his extradition in Australian courts. The extradition treaty
and supplemental protocol between the United States and Australia contains an explicit
double criminality provision.37 Software piracy is a crime in the United States and,
presumably, in Australia. The challenge to the U.S. request was based on the terms in
Article 1, paragraph 4 of the protocol, which stipulates that if an offense occurs outside the
territory of the requesting state (the United States), extradition will be granted if the laws of
the requested state (Australia) provide for the punishment of an offense committed outside
its own territory in similar ways. Griffiths pled guilty to two copyright-related charges and
received a 51-month sentence.38

The second set of difficulties derives from the method of definition used to specify serious
offense. Treaties utilize two main methods: stipulative and enumerative. Stipulative
definitions use length of sentence. The treaty would apply to all crimes punishable in both
states by so many months or years of imprisonment. If the treaty uses enumeration, the
treaty will apply only to the offenses listed within the treaty. The United States uses the
enumerative method almost exclusively.

The enumerative method tends to be extremely clumsy. For precision, it requires great
attention to detail. This, in turn, necessarily makes treaties long and complex. If, by chance
or circumstance, the list omits certain categories of offenses or the treaty becomes dated as
new types of crimes, such as aircraft hijacking, emerge as major problems, subsequent
inclusion by supplementary treaty or protocol entails considerable time and effort in
negotiation and ratification. The United States has maintained this method for two reason:
consistency in procedural application; and because the nature of sentencing provisions in
the federal code (as well as those in most state codes) does not easily lend itself to the
stipulative method. American statutes do not uniformly stipulate minimum sentences but
often tend to rely on the rather indeterminate formula “not more than.”

Stipulative definitions have the advantages of reducing complexity and of being easily
updated as the parties update their municipal codes to control new problems. Reliance
upon the stipulative method also eliminates the problem of minor differences in definitions
of offenses in the laws of the parties. Conversely, the stipulative method does not work well
where the two codes have notably disparate penalties for similar offenses. Modern treaties
among civil code states, including the European Treaty on Extradition, tend to use the
stipulative method exclusively.

A third requirement often found in definitions of extraditable offenses is that the crime
must have been committed in the territory or within the territorial jurisdiction of the
requesting state. This provision presents difficulties in that serious crimes covered by the
reach of the protective or nationality principle could go unpunished because the
perpetrators cannot be extradited. More recent American treaties cover this possibility by
permitting extradition on the basis of either double criminality or reciprocity. Consider
here the case of Gary McKinnon, a national of the United Kingdom. McKinnon has been
described in the United States as the biggest military hacker of all time. Allegedly, he
hacked into 53 U.S. Army, 26 U.S. Navy, and 16 NASA computer systems, causing more
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than $700,000 in damage.39 Yet he, like Hew Griffiths, had never set foot within U.S.
territory. After unsuccessful appeals to the House of Lords and the European Court of
Human Rights (ECHR), McKinnon was extradited in early September 2008.40

Territoriality has one other important effect on extradition. In transporting a fugitive,
passage through the territory of third states (including airspace) requires the express
permission of that state. Where extradition involves common crimes, few problems result.
On the other hand, when the charge entails fraud or other violations of economic relations,
states may balk. Widely divergent standards and approaches among states give rise to
divergent definitions of the dividing line between sharp business practice and an illegal deal.
In these cases, transport of fugitives sometimes necessitates mapping circuitous routes to
avoid states that might object because the behavior would not have been considered a crime
if done within their jurisdiction. Once an individual comes inside their jurisdiction,
objecting states would have the authority and right to demand the prisoner’s release because
the captors would have no right of extraterritorial enforcement.

The Specialty Principle

The specialty principle holds that an individual may stand trial only for the charges in the
extradition petition. The specialty principle is merely a formal expression of an obligation
to deal with equals in good faith. While its exercise may protect the rights of the individual,
it primarily serves to protect the requested state from abuse of its judicial process. If a state
violates the specialty principle, we must distinguish between domestic effects and
international effects. In Fioconni and Kella v. Attorney General of the United States,41 the
court noted that a conviction of an individual for an offense not charged in the extradition
warrant could not void the conviction, because individuals had no rights under the treaty.
In this case, a separable question concerned the possible violation of U.S. liability under
international law and the reaction of the Italian government. While violation of the
specialty principle may not constitute grounds to negate a subsequent conviction in U.S.
courts, it will complicate future relations including the processing of future extradition
petitions with the requested state if it perceives a breach of good faith.

In recent years, the specialty principle has come into play concerning crimes where the
death penalty may be imposed. Many countries have abolished the death penalty.
Municipal laws (such as in Italy, the United Kingdom, and Canada) or, many times,
constitutional provisions (such as in Germany and Spain) preclude extradition to states
where the charged offenses may subject them to the death penalty.

One of the more interesting and high-profile cases involving death penalty issues
concerns Ira Einhorn, the so-called unicorn killer.42 In 1979, Einhorn was accused of
murdering his girlfriend, Holly Maddux, in Philadelphia. He fled the country. A
Pennsylvania court proceeded to try Einhorn in absentia in 1993. He was convicted and
given the death penalty. When authorities finally located Einhorn in France, the extradition
request faced two hurdles—the trial in absentia and the death penalty sentence. The
Pennsylvania General Assembly passed a special law permitting Einhorn to petition for a
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new trial, and U.S. authorities pledged Einhorn would not face execution. He was finally
returned to the United States in July 2001. In October 2002, Einhorn was convicted of
murder and received a sentence of life in prison without parole.

Questions relating to the death penalty and the specialty principle surfaced in an unusual
way in the Soering case.43

THE SOERING CASE

European Court of Human Rights, July 7, 1989

Facts

Jens Soering, 22, a German national, son of a German diplomat, was accused of
murdering his girlfriend’s parents in Virginia. He and the girl were arrested in the
United Kingdom on a charge of check fraud, and Soering confessed to the murders,
claiming to have been under the influence of the girl. The latter currently is serving
multiple life sentences in Virginia as an accessory to the murders.

The United States requested extradition of Soering under the UK–U.S. Extradition
Treaty of 1972. The United Kingdom attempted to obtain American assurances that
the death penalty, if imposed, would not be executed. The United States replied that
the UK position would be communicated to the sentencing judge. Soering thereupon
lodged a complaint with the European Human Rights Commission, which brought
the case before the European Court of Rights.

The complaint charged that the United Kingdom, in extraditing Soering to the
United States, would be in violation of Article 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms. [“No one shall be subjected
to torture or to inhuman or degrading treatment or punishment.”]

Soering claimed that if he were returned to Virginia and sentenced to death, he
would face years in death row under extreme conditions while appealing his sentence.
His contention therefore centered not on the merits of capital punishment (allowed
under certain conditions laid down in the Human Rights Convention) but on the
conditions experienced by prisoners awaiting execution and the outcome of appeals.

Issue

Could the United Kingdom deny extradition of Soering to the United States despite
the UK–U.S. Treaty whose provisions did cover the crime of murder?

315



Decision

The Court ruled unanimously against Soering’s extradition to the United States.

Reasoning

“Having regard to the very long period of time spent on death row in such extreme
conditions, with the ever present and mounting anguish of awaiting execution of the
death penalty, and to the personal circumstances of the applicant, especially his age
and mental state at the time of the offense, the applicant’s extradition to the United
States would expose him to a real risk of treatment going beyond the threshold set by
Article 3.” (Several minor issues have been omitted in this abstract.)

Notes

The European Human Rights Convention, to which the United Kingdom was a
party, represented a lawmaking treaty and as such took precedence over the bilateral
UK–U.S. Extradition Treaty. A unanimous verdict by the full court, representing all
23 members of the Council of Europe, is rare.

After this verdict, British officials agreed to extradite Soering to the United States
on the condition that the capital murder charge would not be pressed. He was
subsequently extradited, tried, and sentenced by a Virginia court to two terms of life
imprisonment.

The specialty principle applies in one other area. A state may not reextradite a fugitive to
a third state without the express permission of the state from which the fugitive was
originally obtained. Again, the principle expresses the continuing interest of the state
originally requested in seeing that its judgment and process are not abused. To illustrate,
the specialty principle would prevent the United States from circumventing Italy’s ban on
extradition to countries with death penalties for the alleged offense by having the fugitives
first extradited to an appropriate but willing accomplice state that has no such ban. That
state in turn would reextradite the fugitives to the United States.44

Extraditable Persons

The important considerations here relate to exclusions rather than inclusions. A requested
state does not necessarily have to surrender all individuals accused or convicted of an
extraditable offense. We have noted that many states will not surrender persons if they
would be subject to the death penalty. Beyond these cases, the two most commonly
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excluded groups are nationals of the requested state and political offenders. We will treat
the political offense exclusion in a separate section later. Many treaties provide that states
need not extradite their own nationals—a clear illustration of our earlier observations
concerning fears of foreign courts.45 Some states, like Germany, have written the exclusion
into their constitutions. Unfortunately, the record shows that unless the offense directly
impinges on a state’s own vital interests, the refusal to extradite often permits criminals to
avoid prosecution altogether because of the costs, time, and problems of collecting evidence
and witnesses. As a general principle, the practice of requiring a state that refuses
extradition of a national to initiate prosecution in good faith has much to recommend it.
Some multilateral treaties such as The (Hague) Convention for the Suppression of
Unlawful Seizure of Aircraft (1971)46 contain “extradite or prosecute” provisions. Of
course, the obligation contained in these treaties applies only among signatories. Note the
following case as an example of the complexities often involved in dealing with these issues.

SAMUEL SHEINBEIN CASE

Samuel Sheinbein47 committed a murder in Maryland. By birth, he was a national of
both Israel and the United States. His father had left Israel as a child, and Samuel had
never even visited the country until he fled there to escape prosecution. While Israeli
law explicitly forbade the extradition of nationals, the treaty in force explicitly
prohibited refusal to extradite on the basis of nationality.

The treaty also provided that requests would be governed by the law of the
requested state at the time. A district court in Israel ruled in favor of extradition, but
this was reversed by the Israeli Supreme Court. While reversing the decision, the
Court also noted that the law needed to be changed. Israeli authorities then tried and
convicted Sheinbein. He received a 24-year sentence.

Israel then amended its law to permit extradition of nationals provided they would
be permitted to serve their sentences in Israel.

Great Britain, in theory, will surrender nationals; in practice, it seldom does so.
Provisions in U.S. treaties vary with no distinguishable pattern. Except in cases of
skyjacking, the United States has been remarkably flexible on the issue. Consider these
three instances of relatively recent treaty practice: the United States agreed to the
exemption (Brazil), specifically denied the exemption (Israel), and left the decision to the
discretion of the respective executive authorities (Sweden). A signatory of the 1971 Hague
Convention in an effort to suppress skyjacking, the United States has entered into bilateral
extradite or prosecute agreements with Cuba as well as other states through the 1978 Bonn
Declaration.48 Note that offenses under the Suppression of Unlawful Acts series of treaties
sponsored by the United Nations (see Chapter 16) all contain an extradite or try provision.
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POLITICAL OFFENSES

The political offense exception to extradition is now well rooted in contemporary practice.
The exemption is found in both multilateral and bilateral treaties. Many states have
recognized it by enacting domestic legislation or by including it as part of their
constitutions (e.g., Brazil and Spain). On the other hand, a few states such as Japan have a
policy of not granting asylum on the basis of alleged political persecution or political
crimes. The United States has no statutory or constitutional provisions that cover political
offenses or asylum. It has, however, included an exception for political offenses in all of its
bilateral extradition treaties. As international terrorism has become of greater concern, the
immunity conferred by a refusal to extradite has generated considerable debate over
questions of definition, judgment, and practice.

That states recognize an exclusion for political offenses today stands as an interesting
commentary on how standards change over time. Until the nineteenth century, only
political offenders were sought for extradition. The modern practice linking extradition to
criminal offenses has evolved primarily over the past 150 years and coincides with the
development of transportation systems that permitted the speedy escape of felons from one
country to another. At the same time, the idea that some had committed crimes based upon
political motives coincides with the development and spread of liberal sentiment concerning
the right (obligation) of individuals to resist tyrannical rule.

In the fragmented political world of the post-Cold War era, the often mouthed
sentiment that “one person’s freedom fighter is another person’s terrorist” has more than
face validity. The divisions in contemporary politics make it difficult to develop a common
definition of a “political crime” and standard tests to identify one in practice. As with other
areas, states may agree in principle that individuals sought for political or religious offenses
(e.g., Salman Rushdie49) ought to be exempt from return, but they have not agreed upon
common operational tests that easily distinguish common criminals from political or
religious fugitives. Because of the potential political repercussions, these decisions often lie
outside the reach of the courts unless the executive authority offers the case for resolution.

National policies vary—particularly in the contemporary, politically charged atmosphere
after the 9/11 attacks. France, until the summer of 1986, proudly valued its reputation as a
haven for dissidents. A policy of benign neglect, generous grants of asylum, and strict
constructionist court rulings reflected a wide definition of relative political offenses. Until
the fall of 1984, French governments had sheltered Basque members of Euzkadi Ta
Askatasuna (ETA) wanted by Spanish authorities for various violent terrorist acts in Spain.

The decision, executive or judicial, to exempt individuals from extradition because the
crimes stemmed from “political,” “religious,” or “military” offenses guarantees immunity
from prosecution so long as the individual does not enter the jurisdiction of another state
less tolerant. Writers have advanced two primary justifications for extending protection to
political refugees: (1) the desire to remain neutral in the domestic conflicts of another state
and (2) the humanitarian desire to prevent individuals from receiving unfair treatment at
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the hands of another government. Without exploring the degree to which either of these
two motivations corresponds to practice, we should note that American courts have rejected
the first as an acceptable defense while embracing the second.50

Traditionally, political offenses have been divided into two categories: pure political acts
and relative political acts. Pure political offenses consist of acts such as sedition, espionage,
and treason that are directed at the government of a state but do not involve a common
crime. Most controversy comes from the problem of weighing the elements in relative
political offenses where a common crime such as murder is so intertwined with a broader
action directed at the government of a state that the two cannot be separated and therefore
must be considered as one offense. The court must determine if the political component
outweighs the ordinary criminal component, giving the crime a predominantly political (or
public) character. This decision is a difficult one for most judges. For a judge to permit any
serious crime to go unpunished, especially when an individual has not denied guilt, the
proof must involve extraordinary extenuating circumstances.

Political Offenses: Standards of Determination

In American practice, U.S. courts still adhere to a substantive test51 culled from British case
law just before the turn of the twentieth century.52

IN RE CASTIONI

1 Q.B. 149 (1891)

Facts

During a political uprising aimed at organizing a provisional government with the
idea of seceding from the Swiss confederation, Castioni shot and killed a government
official who blocked access to a government building. The act took place in full view
of a crowd that intended to capture the building as part of installing the new
government. When Swiss federal troops crushed the rebellion, Castioni fled to
England. Against the Swiss request for extradition, Castioni argued that his motives
were political, not private. He had not known the victim before the incident and had
no personal feelings against him.

Issue
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1.
2.
3.

Do the actions of Castioni qualify as a political offense that would exempt him from
extradition?

Decision

Britain should refuse extradition to Switzerland.

Reasoning

The Court used what it termed an “objective test” to separate the private from the
“public” motive. The test had three elements:

an overt act
done in support of a political uprising and
aimed at securing control of, or protecting the security of, a government.

We should compare the decision in Castioni with that in the following case.

IN RE MEUNIER

Great Britain, High Court of Justice, Queen’s
Bench Division, 1894 L.R. [1894], 2 Q.B. 415

Facts

Meunier, a French citizen and by political belief an anarchist, took it upon himself in
March 1892 to cause two explosions. One, at the Café Véry in Paris, caused the death
of two persons. The other occurred at the Lobau military barracks in the same city.
Both incidents represented part of an anarchist effort to avenge the execution of the
anarchist Ravachol.

After committing the two attacks, Meunier fled to Great Britain. A French court
tried him in absentia and, on convictions on charges of murder, sentenced him to
death. The French government made formal application for his arrest and extradition.
Meunier was arrested on April 4, 1894, in Victoria Station in London. He protested
his arrest and pending deportation to France, and his counsel, citing the Castioni case,
claimed that although the bombing of the barracks had been a reprehensible act, it
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possessed political character. His counsel also asserted that insufficient evidence had
been produced in the case of the attack on the Café Véry to lay the blame for the two
deaths on Meunier.

Issue

Did Meunier’s acts in Paris correspond to the accepted definition of a political
offense?

Decision

The court rejected Meunier’s contention that his acts constituted political offenses and
ordered his continued detention until he could be surrendered to agents of the French
government.

Reasoning

The Court used the Castioni tests. The attacks on the Café Véry and on the military
barracks did not constitute political offenses. No struggle between two parties in the
French state, each seeking to impose the government of its choice on the state, existed.
The group with which Meunier identified was the enemy of all governments and
desired to abolish rather than control them. The terrorist acts of anarchists,
furthermore, were not directed primarily at governments (which might have given
them a semblance of political character) but were usually aimed at private citizens (the
attack on the Café Véry was cited as an example by the court).

“The party of anarchy is the enemy of all Governments. Their efforts are directed
primarily against the general body of citizens. They may secondarily and incidentally
commit offences against some particular Government; but anarchist offences are
mainly directed against private citizens.”

Under the circumstances, Meunier’s acts did not represent political offenses within
the meaning of the British Extradition Acts of 1870 and 1873.

Note

After Meunier was taken back to France, the death sentence imposed on him in his
absence was carried out.

On its face, the objective test in Castioni would seem reasonable. The problem arises
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because American courts (but not British) have until recently refused to evaluate the
context as an important factor.53 Until the mid-1980s, American courts adhered to the
dicta of In re Ezeta.54 This case involved a request from El Salvador for the extradition of
its former president (Carlos Ezeta) and four military leaders for various offenses that
included murder and robbery. These offenses allegedly occurred during an attempt to quell
an armed rebellion. The court applied the criteria from Castioni but refused to look into the
severity of the offenses in question:55

Crimes may have been committed by the contending forces of the most atrocious and
inhuman character, and still the perpetrators of such crimes escape punishment as
fugitives beyond the reach of extradition. I have no authority, in this examination, to
determine what acts are within the rules of civilized warfare, and what are not. War, at
best, is barbarous, and hence it is said that the “law is silent during war.”

Because the court refused to engage in an analysis of motives or means, subsequent opinion
often referred to the test as “objective.”56 American courts tended to apply the Castioni
principles mechanically, examining neither the character of the government presumably
under attack nor the scope and severity of the offenses in relationship to the goal sought
(proportionality).57

The potential problems surfaced first in the request in 1956 to the United States from
Yugoslavia for the extradition of Andrija Artukovic (the “Butcher of the Balkans”), who had
served during World War II as the minister of the interior (and minister of justice) in the
pro-Nazi government. According to allegations in the petition, Artukovic was responsible
for a campaign of systematic repression that included the execution of 200,000 Serbs.58 For
30 years, courts refused to approve the request, arguing that the evidence of an existing
duty to surrender war criminals was not compelling enough to overturn an interpretation of
“long-standing” regard to similar treaty provisions.59 Until a 1986 decision, courts had
consistently found that his offenses fell within the context of a political struggle to maintain
a government.

The court’s failure to examine the mass nature of the killings, the civilian status of the
victims, and the relationship of the killings to the maintenance of the regime raised serious
questions about the application of the political incidence test. The reasoning of the court
seemingly transformed the political incidence test into a license for gratuitous murder on a
grand scale. The problem with the Castioni criteria used as “objective” tests is that, carried to
the extreme, they would protect terrorists no matter how heinous their actions. Events of the
1970s and early 1980s caused a major rethinking of prior practice as well as a spirited
debated within the American legal community.

Twenty-five years after the decision to refuse Yugoslavia’s request to extradite Artukovic,
the courts again seized the issue. This time, utilizing criteria developed in Eain v. Wilkes,60

the court found:61

Those murders as to which it is hereinafter found there is probable cause to believe
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respondent committed do not come within the “political character” defense.
Respondent’s statement of his motives would be irrelevant. Eain, 641 F.2d at 520. (“For
purposes of extradition, motivation is not itself determinative of the political character of
any given act.”) The facts and circumstances in evidence show that the murders were not
of a “political character” within the meaning of the Treaty; they were for personal gain,
racial or religious hatred, and/or impermissible vengeance upon disarmed enemy soldiers.
Ridding a country of some of its population for such reprehensible reasons, as part of
some larger political scheme, is not a crime of a “political character” and is thus not
covered by the political offense exception to extradition. (Emphasis added)

In February 1986, the United States returned Artukovic to Yugoslavia. He stood trial, was
convicted, and was sentenced to death by firing squad. He died in prison (at the age of 88)
in 1988.

A Turning Point in U.S. Practice

In the modern context, the parameters of many political conflicts have become less clear.
Although political differences between two or more parties may exist, the situation
frequently does not rise to the level of strife found in the earlier cases. Courts confronted
with new forms and methods of political struggle have disagreed about the type of conflict
that triggers application of the political offense exception to extradition. As the Seventh
Circuit observed in Eain v. Wilkes, terrorist activity in particular “does not conveniently fit
the categories of conflict with which the courts and the international community have dealt
in the past.”62

The court in Eain struggled with the traditional criteria. In applying the traditional
definition of “war, revolution or rebellion,” the court refused to acknowledge the
contention that conduct in the ongoing struggle between the Arab States, Palestine, and
Israel qualified as a political offense. Eain claimed membership in El Fatah (the military
wing of the Palestinian Liberation Organization—PLO). The Israelis sought his extradition
on a warrant charging Eain with indiscriminately setting off explosives that killed civilians.
Eain resisted on the basis that Israel sought to try him for his political beliefs; hence the
crime in the warrant fell under the political offense exception. The court decided that the
dispersed nature of the PLO significantly differentiated its status from that of other groups
engaged in rebellion.63

Asylum: Policy and Law

To proceed further requires some important distinctions. Thus far we have discussed the
political offense exception in terms of asylum for those who qualify. While the political
offense exception forms one justification for granting asylum, we must distinguish between
asylum based on the political offense exception, territorial asylum granted on the basis of
human rights concerns (persecution, etc.), and “withholding” or deferral based upon an
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expectation of unfair treatment if the subject is returned. In practice, the three categories
overlap in important ways because the United States has also attempted deportation in lieu
of extradition (e.g., Doherty and McMullen). Asylum means the person may stay in the
United States permanently; withholding means the individual has a temporary reprieve.64

As part of the emerging concern for human rights in the late 1970s, Congress amended the
Immigration and Nationality Act in 1980.65 The Refugee Act of 198066 stated:

The Attorney General shall not deport or return any alien to a country if the Attorney
General determines that such alien’s life or freedom would be threatened in such country
on account of race, religion, nationality, membership in a particular social group, or
political opinion.67

In the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of
1996,68 Congress revised the withholding and asylum provisions. Under current law, the
attorney general may not grant asylum if he or she determines “there are serious reasons for
believing that the alien has committed a serious nonpolitical crime outside the United
States prior to the arrival of the alien in the United States.”69 The following case illustrates
the Supreme Court’s guidance in defining “serious nonpolitical crimes.”70

INS V. AGUIRRE-AGUIRRE

United States Supreme Court 526 U.S. 415 (1999),
121 F.3d 521 (reversed and remanded)

Facts

The Board of Immigration Appeals (BIA) had ruled that Aguirre-Aguirre, a citizen of
Guatemala, did not qualify for withholding. He had entered the United States illegally
in 1994 and conceded his eligibility for deportation, but he had argued that he feared
persecution for earlier political activities in Guatemala. The Court explicitly noted
that the issue in the case was not whether persecution would likely occur, but whether
Aguirre-Aguirre was ineligible for withholding because he committed a “serious
nonpolitical crime” before his entry into the United States. Aguirre-Aguirre had
admitted that, to protest government policies in Guatemala, he had burned buses,
assaulted passengers, and vandalized and destroyed property in private shops. The BIA
found these to be serious nonpolitical crimes. In doing so, it relied upon its previous
interpretation of a serious nonpolitical crime applied in the matter of McMullen.71
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The Court of Appeals (Ninth Circuit) reversed the finding of the BIA. In doing so
the Court of Appeals used a “balancing test” (analytical framework) that considered
“the political necessity and success of Aguirre’s methods,” whether his acts “were
grossly out of proportion to their objective or were atrocious,” and the “persecution
respondent might suffer upon return to Guatemala.” According to the majority of the
Court, the BIA’s analysis of the serious nonpolitical crime exception was legally
deficient in three respects: (1) the BIA should have “consider[ed] the persecution that
Aguirre might suffer if returned to Guatemala” and “balance[d] his admitted offenses
against the danger to him of death,” (2) it should have “considered whether the acts
committed were grossly out of proportion to the[ir] alleged objective” and were “of an
atrocious nature,” and (3) the BIA “should have considered the political necessity and
success of Aguirre’s methods.”

Issue

What criteria should U.S. courts use in determining if actions were serious
nonpolitical offenses; that is, what criteria should courts use in determining if the
criminal element of specific actions outweighed their political nature?

Decision

The Court of Appeals erred. The primary error was the insistence that the BIA was
required to balance Aguirre-Aguirre’s criminal acts against the risk of persecution he
would face if returned to Guatemala.

Reasoning

The question involves which reading of the statute [§ 1253(h)(2)(C)] better represents
its intent. The nature of the crime(s), not the extent of persecution, forms the most
important element. Considering the risk of persecution stands as a separable factor. In
the instant case, the BIA determined that “the criminal nature of the respondent’s acts
outweigh their political nature” because his group’s political dissatisfaction
“manifested itself disproportionately in the destruction of property and assaults on
civilians,” and its political goals “were outweighed by [the group’s] criminal strategy of
strikes.”

Note
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An important consideration in all cases is the simple fact that in the United States, the
executive has the final say in asylum cases. Throughout this opinion, the court cites
numerous opinions and statements by the attorney general to support its reasoning.
On territorial asylum, see Chapter 15.

Political events of the past 60 years, made more contentious by the rise of powerful
competing ideologies, have raised some extremely difficult issues and complicated the task
of responsible legal response. Political events since 9/11 have really sharpened the debate.
Rather than generalize, we ask readers to consider the following questions about possible
tests and parameters for weighing political offenses: Should the question of targets, whether
official (public) or private, and types of casualties, intended or incidental, be a
consideration? Should it matter if the action occurs within the territory of the targeted
government, or should actions outside the disputed territory qualify? How should a state
treat those who flee from oppressive regimes when they commit serious crimes in their
effort? Should some offenses, murder for example, never qualify for an exemption? These
questions pose salient issues for both municipal and international law with few firm and
reliable guidelines that will reconcile legal responsibility with political acceptability. The
current situation seems to breed situations where one seemingly must be sacrificed to the
other.

The Extradition Process in the United States

While the locus of the final decision may vary, normally the extradition procedure begins
with an application through diplomatic channels addressed to the appropriate executive
authority in the requested state. Once the authorities in the requested state receive the
petition, the decision may lie solely with the executive or with the judiciary, or entail some
interaction between the two. The permutations and combinations here do not easily lend
themselves to generalization, but the critical consideration pertains to the independence of
the judiciary from executive influence. As we have seen, in France the judiciary has
responsibility for the decision, but is highly responsive to the policy preferences of the
executive departments.

Federal statute controls American extradition procedures (18 U.S.C. §§ 3181–3185). An
authorized representative of a foreign government may file a complaint with any federal or
state court in whose jurisdiction the fugitive is found. The complaint must state the charge
and affirm that the offense occurred within the jurisdiction of the requesting state. The law
does not require the requesting states to file a formal notification with the State
Department, although most do so. In recent practice, extradition cases have been referred
to magistrates, the lowest-ranking officers in the federal court system. The court will
determine if a valid treaty is in effect, if the accused is the same individual charged in the
complaint, if the offense charged meets the double-criminality test, and, finally, if the
requesting state has presented sufficient evidence to establish a prima facie case against the
accused.
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Because the hearing serves the function of establishing probable cause rather than a trial
on the merits (guilt or innocence), the Federal Rules of Evidence do not apply. Hearsay is
admissible, and defendants may present only evidence that explains the circumstances
(looking toward a political exception) or evidence that they are not the person sought.
Defendant may not present evidence that merely contradicts or challenges the prosecution’s
case, since such evidence has no bearing on probable cause.72

The defendant cannot appeal the verdict, but may apply for a writ of habeas corpus, the
denial of which can be appealed to a higher court. The reasoning behind limiting the right
of appeal presumably depends upon the courts’ view of the nature of the extradition
hearing as a preliminary hearing. When courts rule that extradition is permissible, the
secretary of state may still refuse to surrender the fugitive (18 U.S.C. § 3186). The secretary
of state has the authority to undertake his or her own investigation and examination of the
issues and court proceedings after the completion of the hearing, but is not bound by the
court record. If the court denies the petition, the requesting country does not have a right
of appeal, but may refile its complaint before a different court.
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State Responsibility

 
 
 

n 1985, French agents boarded the Greenpeace ship Rainbow Warrior while it stood
moored in the harbor at Auckland, New Zealand.1 They set explosive devices that sank

the ship and killed one person on board. The Rainbow Warrior had come to New Zealand
to take part in a planned protest against the open-air testing of nuclear weapons at Mururoa
Atoll by the French government. Greenpeace had orchestrated a plan whereby the Rainbow
Warrior would lead a large group of ships into the test area. By this action, they hoped to
stop the test or to embarrass the French government if it carried out the test regardless of
the potential damage. The resolution of this case, which we will discuss later, illustrates
many of the principles and problems we discussed in Chapter 1 concerning “enforcement.”
It also illustrates in broad form the issues connected with state responsibility.

Thus far we have tended to focus upon rights that states have as a matter of their
statehood, but as Judge Huber concisely pointed out in the Spanish Zone of Morocco case,2

[R]esponsibility is the necessary corollary of a right. All rights of an international character
involve international responsibility. Responsibility results in the duty to make reparation
if the obligation in question is not met. (Emphasis added)

This simple statement has extraordinarily complex implications. The International Law
Commission (ILC) has labored for years to produce a draft convention dealing with the
issues related to state responsibility. To understand the political difficulties here, one only
has to briefly review the history of the international system post-1945 and think about the
problems of constructing a viable convention that would prove acceptable to the ideological
rivals of the East–West conflict as well as to the emerging new states concerned about their
rights as a defense against any possible challenge to their newfound independence (the
“North–South” conflict).3 The end of the Cold War resolved many controversies in this
area, but others remain. Even though the ILC Draft Convention has not entered into force
(see Chapter 4), it still gives us a good starting place for examining the customary law
associated with state responsibility.

To understand the legal difficulties associated with producing the document, we need
only examine the first three articles of the ILC Draft Convention on the Responsibility of
States for Internationally Wrongful Acts:4

ARTICLE 1
Every internationally wrongful act of a State entails the international responsibility of
that State.
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a.
b.

ARTICLE 2
There is an internationally wrongful act of a State when conduct consisting of an action
or omission:

Is attributable to the State under international law; and
Constitutes a breach of an international obligation of the State.

ARTICLE 3
The characterization of an act of a State as internationally wrongful is governed by
international law. Such characterization is not affected by the characterization of the
same act as lawful by internal law (Article 3). (Emphasis added)

A close reading of these passages reveals three important considerations that everyone
needs to grasp to understand the principles of state responsibility. First, municipal law does
not have a direct counterpart because “responsibility” in the international context embraces
all breaches of legal obligation, whether contained in treaties (bilateral or multilateral) or
more generally in customary international law.5 So we find grouped into this discussion
incidents such as the Rainbow Warrior that involve violation of fundamental sovereign
rights, other cases that involve violations of the rules governing international peace and
security, still others that deal with alleged illegal expropriation of property held by foreign
nationals, as well as “denial of justice” claims based upon the modern idea of diplomatic
protection (Chapter 8). One needs merely to review the myriad and diverse cases discussed
in the first few chapters of this book to see the breadth and complexity of the issues covered
here.

Some writers have used the terms responsibility and liability interchangeably. We have
resisted this because on the one hand, “state responsibility” as a breach of obligation, is
much narrower than the idea of liability, which implies compensation for damage. For
example, in municipal law, a liability may arise from the consequences of a perfectly legal
but harmful act or from an accident. On the other hand, state responsibility has aspects
that are much broader than strict definitions of “liability” in that redress (making the
situation “whole” again) may not involve compensation at all in the ordinary sense of the
word. Although we began with a case that illustrates a very high profile breach of
fundamental principles, in most of this chapter we will deal with the everyday issues
associated with diplomatic protection—primarily denial of justice—of citizens when engaged
in business, travel, or other activities abroad. While these cases are not as exciting as a
covert operation or outright attack, their resolutions furnish good examples of the “law in
action.”

The second important point, contained in Article 2, is that responsibility can stem not
only from overt actions by a state but also from a failure of a state to act or exert control
over events or persons (an omission) when it should have reasonably been expected to do so.
Finally, Article 3 clearly states a principle we have alluded to several times in past chapters:
International law, not municipal law, forms the basis of determination for an international
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wrong. A state may not evade responsibility for its conduct by pointing to a provision in its
domestic legal code that validates its action.
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CIRCUMSTANCES PRECLUDING WRONGFULNESS

Before discussing the questions associated with breaches, we need to note the circumstances
that might preclude one state from invoking a claim involving responsibility against
another. Chapter V of the ILC draft (Articles 20–25) lists and defines situations that
exempt states from claims concerning responsibility: prior consent to the act, lawful acts of
self-defense (see Chapter 19), countermeasures against a wrongful act by another state,
force majeure (events clearly beyond the control of the state), and distress. The convention
permits a plea of necessity only if the action in question is the only way of safeguarding a
vital interest (Article 25(a)) and does not “seriously impair an essential interest of the State
or States towards which the obligation exists, or of the international community as a
whole” (Article 25(b)). States may still be required to pay compensation for any damage
caused by the act (Article 27(b)).
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THE RAINBOW WARRIOR

Acting on the basis of an anonymous tip in the wake of the explosion that destroyed the
Rainbow Warrior,6 New Zealand authorities detained a couple traveling on Swiss passports
on the charge of violating immigration laws. New Zealand authorities also traced the
explosives used to a chartered yacht, the Ouvea, which had a crew of French nationals.
Before authorities could arrest the crew, the Ouvea sailed and was never seen again. Soon,
the French media began to suggest a link between the French secret service (DGSE) and
the bombing—an allegation that French President François Mitterand openly and
categorically denied. President Mitterand promised full cooperation and punishment of
those involved if the allegations proved to be true.

The “Swiss” couple proved to be two high-ranking agents of DGSE, as did members of
the Ouvea’s crew. Two months after the bombing, the French government admitted
complicity. Direct talks between the two governments failed to produce a satisfactory
agreement. The secretary-general of the United Nations (Javier Pérez de Cuéllar) then
agreed to mediate the dispute. Eventually, the French agreed to pay New Zealand NZ $13
million and Greenpeace US $8 million, and issued a public apology.

The story does not end here. The two French agents in custody pled guilty to
manslaughter and arson charges. They received sentences of ten years for manslaughter and
seven years for arson, with the sentences to run concurrently. Responding to pressure from
the French public, the French government demanded the return of the two agents to
France. When New Zealand refused, the French instituted an embargo against a wide range
of New Zealand products. As part of the mediated agreement, the two convicted agents
were transferred to the island of Hao (under French control) with the understanding that
they would serve a minimum of three years. Within a year, one agent returned to France,
ostensibly for medical treatment; the other returned to France less than a year later,
presumably because her father was terminally ill. France ignored all protests from New
Zealand. When New Zealand attempted to extradite another French agent involved in the
plot from Switzerland (1991), France again applied economic pressure until New Zealand
dropped the effort.

Reparations and Redress

What does this case say about reparation or redress of the breach that occurred? Several
points need elaboration to illustrate the complexity of the problem. First, perception based
upon the assumptions we make about appropriate punishment plays a great role here in
assessing the outcome. Instinctively, due to the nature of the act, the assumptions and
processes associated with municipal criminal law spring to mind. Yet we need to keep one
important point in mind here. This case, because of its high profile and connection to vital
interests, was not resolved through an independent court using legal methods of search,
discovery, and application (see Chapters 1 and 5). As with most disputes between states
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that involve fundamental principles, the key players here were not judges (although lawyers
probably were involved as advisers) but political officials who have quite different modes of
search, discovery, and application regarding applicable rules and acceptable outcomes.
Many courses of action will affect others as well as the decision makers’ own state. Political
advisers must take into account the attitudes of allies, adversaries, internal constituencies,
and onlookers about what constitutes permissible conduct within the parameters of a
specific incident. Will a particular course of action incur approval, acquiescence, or
resistance from other states, and which states will utilize the foregoing judgments and in
what manner? State officials seldom have the luxury of considering a high-profile incident
in strictly legal terms because it does not occur in isolation from other events. Any action
will have other repercussions and consequences depending upon the choice of response.

Second, because we do tend to focus on the domestic criminal law paradigm in cases
such as the Rainbow Warrior, and because the incident certainly involved criminal acts, we
often overlook the fact that in many cases involving breach of contract in municipal law,
the solution relies upon what the parties negotiate and are willing to accept in terms of
satisfaction. Abstract ideas of retributive justice give way to pragmatic concerns of what is
possible and what is desirable given the circumstances. Even so, the seeming lack of
punishment for the individuals involved does raise questions. In addition, France did not
honor the bargain in full and used the power of the state to pressure New Zealand to return
the agents to France and evade part of the obligations to which had willingly agreed. But
consider the mediation agreement as the equivalent of an international plea bargain: France
publicly acknowledged guilt, allocuted to their complicity, and paid compensation. States
seldom explicitly and publicly apologize for their actions. Consider the impact of the events
on other states who have dealings with France. As an individual statesman, how would
these events affect your perception as to the trustworthiness of French bargains in the
future?
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PROCESS: CLAIMS AND ADJUDICATION

States make demands for redress in the form of a claim, or formal demand for action to
address the breach of obligation. As the discussion of the methods of dispute resolution in
Chapter 5 illustrates, states may resolve claims in many different ways, from direct
negotiation to submission to an international tribunal. Many of the cases we discuss later
come from arbitration or diplomatic correspondence (direct negotiation). If an incident
results in a large number of mutual claims, the states may set up a claims commission. The
United States and Iran established such a commission in 1981 (Algiers Accords) to deal
with claims arising out of the events surrounding the Iranian seizure of American property
and assets after the exile of the Shah, and the 1979 seizure of the American embassy in
Tehran. The commission had the charge of dealing with both claims between the states
parties and claims by nationals of one state party against the other state party. Under the
agreement the United States released the bulk of Iran’s assets “frozen” in retaliation for the
seizure, and transferred them directly to Iran or to various accounts to pay outstanding
claims. According to the Department of State, almost all of the approximately 4,700 private
U.S. claims filed against the government of Iran at the tribunal have been resolved and have
resulted in more than $2.5 billion in awards to U.S. nationals and companies. Of the
claims the two governments filed against each other, a number of major cases remain to be
adjudicated.7

A second example is the Eritrea–Ethiopia Claims Commission for incidents arising from
the armed conflict between the two states (1998–2000). Set up under the auspices of the
Permanent Court of Arbitration, the statement of purpose (compromis) for the commission
serves as a good summary of what such commissions seek to accomplish. The compromis
instructs the commission to

[d]ecide through binding arbitration all claims for loss, damage or injury by one
Government against the other, and by nationals (including both natural and juridical
persons) of one party against the Government of the other party or entities owned or
controlled by the other party that are (a) related to the conflict that was the subject of the
Framework Agreement, the Modalities for its Implementation and the Cessation of
Hostilities Agreement, and (b) result from violations of international humanitarian law,
including the 1949 Geneva Conventions, or other violations of international law.8

The commission has dealt with cases that involved:9

damage and injury to respective diplomatic missions;
economic loss;
violation of the jus ad bellum (Chapter 19);
loss, injury, and other damage for serial bombardment and displacement of civilians;
prisoners of war.
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The commission made a number of findings of significance with respect to the use of
force and the rules of warfare. On substantive law, these have included “an elaboration of
what provisions of existing agreements on international humanitarian law have become part
of customary law; guidance on the application of various norms to wartime circumstances,
such as target selection, treatment of prisoners, and actions against civilian property and
economic activity; findings on the applicability in wartime of peacetime treaties and human
rights norms; and the lawfulness of the use of force in connection with boundary
disputes.”10 The commission has also made substantial contributions to procedural matters.
These include the adoption of a standard of proof for serious allegations, a balanced
approach toward the use of various forms of evidence, guidance on handling of allegations
of rape, and proactive attitude toward resolving factual disputes.11 We will deal with the
cases from a Mexican–American Mixed Claims Commission at the end of this chapter.

Standards and Procedures for Claims Whether states resort to negotiation, arbitration, or
other forms of adjudication, a claim must still conform to certain requirements in order to
go forward as a viable demand. Many texts refer to these requirements as preliminary
objections, but that term simply describes the validation process through which a claim must
pass in order for it to be addressed on its substantive merits. The requirements for a valid
claim include (1) nationality, (2) exhaustion of local remedies, (3) nonwaiver, and (4) no
unreasonable delay in presenting the case. Some texts may mention a fifth requirement:
States may not press a claim if the injury results from improper behavior on behalf of the
injured national. This “requirement” has an interesting and controversial element we will
address later. While it seems obvious on its face, as with many “obvious” (commonsense)
propositions, the devil does often lurk in the details of application.

The most fundamental principle is that the injured party must have the nationality of the
claimant state (see Chapter 9).12 This includes companies as well as individuals. The
Rainbow Warrior incident had one casualty—Fernando Pereira, a naturalized citizen of the
Netherlands (originally born in Portugal). New Zealand had an absolute right to arrest and
prosecute those associated with the bomb plot because it took place within its territorial
jurisdiction. New Zealand had an absolute right to file a claim against France for reparation
of the breach and demand compensation for any damage suffered to itself due to the nature
of the act. Yet New Zealand did not have standing to file a claim for compensation from
France on behalf of Mr. Pereira and his heirs, even though it happened within the
jurisdiction of New Zealand. This principle has such a firm basis that we can find no
instances of exception in published practice.13

Second, injured aliens must first seek redress through local courts or other appropriate
institutions before appealing to their government to espouse a claim (Article 44). The
origin of this rule is unclear, but it seems born of pragmatism.14 This procedural rule has
two consequences. It requires the accused state to address the allegation of breach through
its own institutions and keeps low-level or trivial disputes from cluttering up otherwise
friendly relations between states. The exceptions to this rule come when “there is no justice
to exhaust”15 or when, as in the Rainbow Warrior, the requirement would provide no
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meaningful procedural outlet other than state-to-state negotiation or an agreed alternative.
In the first instance, if the legislature had enacted a law (or the government had practiced

a policy) that barred all foreigners from access to domestic courts with respect to any
alleged injury, there would be no point in resorting to local remedies. In the second
instance, the rights associated with statehood (states as equals) imply a principle of equality,
often expressed as “dignity and respect”—that with regard to incidents such as the Rainbow
Warrior, states do not have to exhaust “local” remedies. As a hypothetical exercise, can you
imagine New Zealand initiating a suit in any French court where New Zealand alleges that
a French covert operation violated its sovereign rights?

Third, a state may not explicitly or implicitly (by reason of its conduct) waive the right
to file a claim and then later decide to pursue the claim (Article 45). One important fact
needs emphasizing here. The right to file a claim, even when the claim is made on behalf of an
individual or a company, belongs to the state, not to the individual or the company. An
individual or a company has no right to waive the right of their state of nationality to claim
for an injury. Conversely, the duty of the state alleged to have violated a right is owed to
the claiming state, not to the individual or company. In this respect, the alien’s national
state has total discretion. It may refrain from filing at all, or it may settle the claim in any
manner it considers satisfactory to its own interests. Note the following statement by the
Federal Department of Foreign Affairs of Switzerland:

The state is entirely free to extend diplomatic protection or refuse it. International law
places the state under no obligation to extend diplomatic protection to its nationals, and
nor does any provision on Swiss law confer any such right on the individual. The sole
restriction on the Federation’s discretionary powers is the prohibition of the arbitrary use
of power.16

This last point becomes important because during the nineteenth and early twentieth
centuries, many Latin American states included a Calvo clause17 in agreements (particularly
concession agreements) with foreign companies and individuals. The Calvo clause provided
that domestic courts would always be the final arbiter in all disputes concerning the
contractual arrangements. Use of the Calvo clause was an obvious attempt to preclude
diplomatic intervention. The argument turned on a simple assertion that foreigners should
not have more rights than nationals. If nationals had to accept the results of the local court
system, then certainly so should aliens. The use of the Calvo clause had little effect because
individuals cannot sign away rights they do not possess. The right of protection belongs to the
state, not to the individual. This may be one instance where a lack of rights actually works
to the advantage of an individual.

Fourth, the requirement of expeditious attention in terms of submitting a claim needs
little elaboration, even though no precise standard exists that clearly defines unreasonable
delay. As with many other standards, “reasonableness in context” seems to furnish the
relevant parameters. Nonetheless, one should understand that the requirements refer to
submission of a claim. As we have seen in the Mexican–American Commission and the
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U.S.–Iran cases, resolving a claim may take many years.
Reasonableness in context still leaves open the question of injury as the result of

improper behavior. On its face, excluding instances where someone suffers injury while
engaged in wrongdoing seems an obvious requirement. Yet standards of punishment for
various kinds of offenses vary widely among states. The widely publicized cases of a severe
caning (Singapore) of an American teenager for a graffiti and vandalism incident,18 the
imposition of the death penalty on a Nigerian student in Malaysia for drug trafficking,19 or
very lengthy prison terms (up to 50 years) for firearms and other drug-related offenses
(Thailand)20 do raise issues of proportionality. We will explore some of these issues later in
this chapter and others in Chapter 15 on human rights.

Injury to Aliens

Few areas in the international law of peace have evoked more numerous and more
controversial questions than have the relations between a state and non-nationals who are
residing in or visiting its territory. As globalization has proceeded apace, so have
immigration and travel. In its broader aspects, this sphere of the law applies to the safety
and security of foreign citizens living or visiting in a given state, to contractual agreements
concluded between a state and the citizens of foreign countries, and to the status and
security of any property legally possessed by aliens located in a given country. Sovereignty
means that each state has the sole authority to determine on what basis it will admit aliens
and the extent to which aliens thus admitted will enjoy certain civil rights within its
jurisdiction. Clearly, foreign nationals should not expect the right to vote in elections, hold
elective office, have the opportunity to compete for certain types of jobs (particularly those
in government service), or even enter and engage in certain occupations. On the other
hand, beyond those permissive grants, states have a duty to respect that each alien, as a
foreign national (and as a human being), has certain fundamental rights both as to person
and to property. It is primarily in connection with those basic rights that a responsibility by
the host state arises. In this sphere, claims originate and, under certain conditions, may be
advanced against the host state by the government to which the alien owes allegiance.

Jurisdiction Over Alien Persons

Right of Exclusion and Deportation The exercise of territorial jurisdiction over aliens
represents a logical consequence of the possession of sovereignty or independence by states.
Each country is free to exclude or to admit aliens. The determination of the principles to be
applied in this connection is of purely domestic concern. The questions do not concern the
right to exclude; they involve rights after entry. They involve treatment once there, whether
legally or illegally. Concurrent with the right of exclusion goes an equally unfettered right of
each state to expel not only any alien who has illegally gained entry into its territory but
also any alien whose conduct, after legal entry, is deemed prejudicial to public order and
security. Deportation of such unwanted aliens normally is made to their home state. The
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latter may refuse admission to such deportees. The usual reasons for such rejection center
on the stateless character of some of the individuals in question or, even more commonly,
their criminal record.21 Because deportation of aliens is not a criminal proceeding—at least
not in the United States—the ex post facto doctrine is not applicable. Congress has an
unquestioned right to legislate retroactively in order to provide legal standing for the
expulsion of aliens for the commission of offenses that did not render them subject to
deportation when the offenses were committed.22

Status of Aliens Under normal conditions, aliens traveling through or residing in a given
state enjoy no special privileges because of their alien status. They cannot claim any
substantive rights greater than those of the citizens of their host state and, indeed, lack any
special political or civil rights reserved for the latter by their own state. Aliens legally
admitted to the territorial jurisdiction of a state may, of course, be punished for any
offenses they commit on the territory of the host state or on ships or aircraft registered in
that state. As discussed in Chapter 9, diplomatic protection extends only so far. Aliens
normally must use the same courts and the same legal procedures utilized by the local
citizens in seeking redress for injuries or wrongs suffered by them. The laws of the host state
protect aliens to the same degree that they protect the local citizens, subject to any existing
legal limitations on the aliens’ property and contract rights. Thus, if a given state should
prohibit the ownership by aliens of uranium mines, a citizen of a foreign country, residing
in the state in question, could not find judicial relief in the courts of the host state if he or
she tried to acquire ownership of such a mine and was blocked in such endeavors.
Diplomatic protection has limits. One should take specific note of the following statement
taken from the website of the U.S. Mission to Turkey: “While the Embassy is permitted to
provide basic diplomatic and consular protections to incarcerated Americans, Consular
Officers cannot interfere with the Turkish legal system.”23 The website of the U.S.
Consulate in St. Petersburg, Russia, summarizes:24

While you are in Russia, you are subject to Russian laws and procedures, which are often
quite different from those in the U.S. Disputes in Russia are handled under Russian law.

If you are arrested or involved in a dispute with Russian authorities, you should ask
the authorities to notify the U.S. Consulate General in St. Petersburg. We cannot get you
out of jail, but we can help ensure that you are not mistreated or treated discriminatorily. We
can visit you, and provide a list of local attorneys, and, if you choose, contact your
friends and relatives on your behalf. We can also bring food and clothing to you at the
prison, and assist with money transfers. (Emphasis added)

Similarly, aliens do not enjoy privileged status regarding taxes. If, however, a state does
impose some form of discriminatory tax against aliens, an international claim may be
lodged against it by the state whose citizens suffered the discrimination. In the past, such
discrimination often was prohibited through specific provisions found in commercial and
other treaties. General practice now would support a conclusion that a rule of customary
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international law protects aliens against discriminatory taxation—even though they are not
protected against possible double taxation—by their host state and their own government,
in the absence of contrary agreements.

Imputability The question then arises, what does the right of diplomatic protection entail
if it does not permit “direct interference”? In ordinary circumstances, actions by private
individuals do not engage the responsibility of a state. However, trite as the proposition
may sound, a state is responsible only for its own actions or omissions. Sometimes
overlooked, omissions—failure of a state (government) to act when it had a duty to do so
—comprise situations where the state may be held responsible. The question becomes the
process through which an act or an omission may be attributable to the state. Conduct of
any organ or agency of a state, or of any official, employee, or other agent of a state, that
causes injury to an alien clearly is attributable to the state if it is within the real or apparent
authority or functions of such state agency or an individual agent of the state. The current
ILC Draft Convention (Article 7) also includes harmful acts by state agents that may
exceed their formal authority (acts ultra vires). The technical name for the process by which
an action may formally be attributed to the state is imputability. Imputability means the
legal assignment of a particular act by a person or group of persons to a state or some other
entity that has international legal personality for the purpose of determining responsibility.
This concept and its procedural components provide the means for determining which acts
may be attributable to the state.

Denial of Justice You have had your pocket picked on the Via Veneto in Rome, or during
Carnival in Rio, and have had to join the other frustrated tourists and locals standing in a
long line on a very hot day to file a complaint with the local police who seem thoroughly
indifferent (and with a “prickly” attitude). When nothing further happens from your
complaint, do you have a case of “denial of justice” that would engage the responsibility of
Italy or Brazil? In the first instance, please consider that for your pocket-picking incident to
become the subject of an international claim, you will first have to satisfy the exhaustion of
local remedies criterion. What would it take for you to hang around long enough to
determine that authorities have made no progress on your complaint or simply for you to
take the time and effort to monitor their progress once you return home?

Even then, would your state file a claim if you failed to gain satisfaction? The answer is
probably not. A simple cost–benefit calculation should quickly convince you that states will
undertake action only when serious breaches occur or when broader principles are at stake
(review Norwegian State v. Carlile in Chapter 9). Petty crime happens almost everywhere as
a matter of course. Can you imagine the amount of time and effort a state might have to
invest if it chose to press these claims? Would states jeopardize otherwise friendly relations
and expend the monies to file numerous claims that involve only a few hundred dollars
each? Reasonably no state can provide an absolute guarantee of safety in all situations.
Notice the number of warnings about the prevalence of petty theft on various tourist
websites, at car rental agencies, and even those sponsored by U.S. consulates and embassies.
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In different circumstances, what if as an alien you are exposed to an openly oppressive or
discriminatory law or encounter a clearly unfair administration of a law? What if you, as a
foreign national seeking redress for an injury in the courts of the host state, were denied
access, or were clearly discriminated against because you are an alien? Or what if you as an
alien were being prosecuted for a violation of local law and singled out for disproportionate
punishment? What if state officials openly condone attacks on foreign nationals,
particularly nationals from a specific country? In these instances, a denial of justice has
occurred. Such incidents may justify a claim by the alien’s state of nationality on his or her
behalf to secure appropriate redress. To return to a point made earlier, while the original
injurious actions of private individuals may have resulted in injury, these are not directly
imputable to the state. It is the failure (an omission) of the state to take action to redress the
situation, punish individuals responsible, or provide reasonable means to do so that engage
a state’s responsibility.

Denial of justice—or, more correctly, denial of procedural justice—is a much disputed
term, often used imprecisely. In the sense that we will use it in this discussion, the term
refers to any failure by the authorities of the host state to provide adequate means of redress
to the alien when his or her substantive rights have suffered injury. If the alien has violated
the laws of the host state, the state has a duty to observe due process of law in the
prosecution and punishment of the alien offender. A broad interpretation of the term
would expand its meaning to include such matters as denial of access to the local courts,
inefficiency in the performance of police and judicial processes, or an obviously unfair
treatment or judicial decision. But a word of caution is necessary: The real question in a
“denial of justice” has usually been whether a state was responsible internationally for some
particular act or some specific omission of an act, which under international law (1) was
wrongful, (2) was imputable, and (3) caused an injury to an alien.

Minimum International Standard of Justice Clearly, standards of justice and the
treatment of citizens by their governments vary considerably from country to country.
Many governments, proceeding from the assumption that aliens have entered their
jurisdiction voluntarily, have asserted that aliens should receive no special favors. They
must take things as they find them. This attitude raises the question, is there a minimum
standard below which no civilized state would or should go?

Until just after World War II, Latin American states tended to resist the idea of any
minimum standard—a stance also adopted by the newly independent states in the 1960s
and 1970s. The United States, Great Britain, and other Western countries have insisted for
many decades that such a minimum standard exists. This view is shared by a number of
international arbitration tribunals.25 As Elihu Root, the distinguished American jurist, once
stated:26

If any country’s system of law and administration does not conform to that standard,
although the people of the country may be content and compelled to live under it, no
other country can be compelled to accept it as furnishing a satisfactory measure of
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treatment to its citizens.

Without a governing multilateral treaty, the rights of aliens may be found in the customary
law, as was pointed out in Hines v. Davidowitz et al. (U.S. Supreme Court, 1941, 312 U.S.
52):

Apart from treaty obligations, there has grown up in the field of international relations a
body of customs defining with more or less certainty the duties owing by all nations to
alien residents—duties which our State Department has often successfully insisted
foreign nations must recognize as to our nationals abroad. In general, both treaties and
international practices have been aimed at preventing injurious discrimination against
aliens.

Questions about its existence notwithstanding, from our perspective, the more important
questions concern the exact requirements of the international minimum standard. This
forms a matter of considerable dispute. As we noted in the chapter on jurisdiction (Chapter
10), states tend to be very protective and sensitive in matters of domestic legal procedure.
The case of Michael Fay, an American teenager convicted of vandalism of cars in
Singapore, illustrates this attitude. When the U.S. government voiced concerns about the
harshness of Fay’s sentence (six lashes of a rattan cane, four months in prison, and a fine),
Singapore’s minister of home affairs publicly said that, as a crime-ridden society, the United
States should not seek to impose its standards on others. He noted, “It is absurd that
societies so stricken with crime should attempt to apply their standards on us and teach us
what to do.”27

Still, consider that some minimum standards must exist. If not, states could justify
almost any abuse of aliens on the basis that their own citizens receive the same treatment;
thus, aliens should have no complaint. We believe that the closest approach to definition of
a minimum standard of justice comes from the Universal Declaration of Human Rights,
adopted by the General Assembly of the United Nations on December 10, 1948.
Significantly, the states of Latin America—traditionally opposed to the concept of a
minimum standard—approved the American Declaration of the Rights and Duties of Man
at the Ninth International Conference of American States at Bogotá in 1948. This
declaration closely parallels the UN instrument. Still, one should consider the operational
standard used by the commissioners in the Neer28 claim (see further discussion following):

The treatment of an alien, in order to constitute an international delinquency should
amount to an outrage, to bad faith, to willful neglect of duty or to an insufficiency of
action so far short of international standards that every reasonable and impartial man
would readily recognize its insufficiency.

Diplomatic Protection

To return to our earlier question about how one might define and delimit the concept of
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diplomatic protection, note that while the U.S. Consulate in St. Petersburg may not
intervene directly in Russian legal proceedings involving an American citizen, it can and
will assist in finding appropriate legal counsel and observe the process to ensure that no
violation of rights under Russian (or international) law occurs. The Permanent Court of
International Justice (PCIJ) noted:29

[B]y taking up the case of one of its subjects and by resorting to diplomatic action or
international judicial proceedings on his behalf, a state is in reality asserting its own
rights, its right to ensure, in the person of its subjects, respect for the rules of
international law.

In light of this observation, consider again the Carlile case (Chapter 9). It may appear at
first glance somewhat trivial, but the claim upholds an important and fundamental
principle of jurisdiction and furnishes a basic example of what “protection” may entail.
While Carlile would not seem a person whom any state would wish to “protect,” to
reiterate the point made earlier, the issue is not Carlile’s character, but the potential
jeopardy that might attach to other British citizens (or other aliens) if Norway proceeded
with the prosecution.
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MIXED CLAIMS COMMISSIONS

Any discussion of the treatment of aliens must involve an explanation of one of the major
means to settle claims for injuries to those aliens—the Mixed Claims Commission. The
United States originated the practice of establishing mixed claims commissions through the
Jay Treaty with Great Britain. Since then many other such commissions have been created,
such as the one between the United States and Germany about World War I claims and the
one between the United States and Italy after World War II. One of the most important,
mentioned earlier, in terms of the amount of money and the number of claims involved,
was the Iran–United States Claims Tribunal established to deal with claims stemming from
the situation that occurred after the seizure of the U.S. Embassy in Tehran in 1979. We
have also discussed the Eritrea–Ethiopia Claims Commission.

For our purposes, however, we will draw mainly from decisions of the Mexican–
American General Claims Commission because of the range of issues covered with respect
to denial of justice. Even though many of these cases involve events that are over 100 years
old, the basic principles used in deciding the cases have not materially changed. In 1923,
the United States and Mexico agreed to set up a General Claims Commission in an effort
to improve relations between the two countries. The commission had the form of an
arbitral panel that would issue binding decisions in settlement of claims for losses or
damages “originating from acts of officials or others acting for either government and
resulting in injustice” allegedly suffered by nationals of either country after July 4, 1868.30

The commission had three members: an American national (Edwin Parker, then replaced
by Fred Nielsen), a neutral (Cornelius van Vollenhoven, the Netherlands), and a Mexican
national (Genaro Fernandez MacGregor). The commission met from 1924 to 1931 in both
Washington, DC, and Mexico City.

Due Diligence

In the Alabama Claims case discussed in Chapter 5, the commissioners used the standard of
due diligence. The United States claimed injury because Great Britain had not exercised
sufficient care in observing its duties as a neutral. While this idea may seem a vague
standard in the abstract, like many “operational criteria” that form the connection between
the abstract standard and the actual incident, it becomes much clearer within the context of
the event. In the following two cases, imputability depends upon an assessment of the “due
diligence” displayed by authorities in dealing with the events in question. Local remedies
had been exhausted because no further action by any agency could have altered the
situation.

UNITED STATES (LAURA M. B. JANES CLAIM) V. UNITED
MEXICAN STATES
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United States–Mexico, General Claims
Commission, 1926 (Opinions of Commissioners,
1927, 108)

Facts

Byron E. Janes, American superintendent of the El Tigre Mine at El Tigre, Sonora,
Mexico, was shot to death at that location on July 10, 1918, by Pedro Carbajal, a
discharged employee of the El Tigre Mining Co. The killing occurred in view of many
persons living near the company office. The local police chief was informed of Janes’s
death within five minutes and came at once. However, he delayed the assembling of
his men, and then a further delay occurred because of his insistence on a mounted
posse. An hour after the shooting, the posse left in pursuit of the murderer, who had
hurried away on foot.

The posse found no trace of Carbajal. He remained at large even though he stayed
at a ranch some 6 miles from El Tigre for a week and, so it was rumored, visited the
village twice during that period. A later report had the fugitive at a mescal plant 75
miles south of El Tigre. When the Mexican civilian and military authorities were
informed of this news, they took no steps to capture Carbajal until the mining
company offered a reward. Then they sent a small military detachment to the mescal
plant, but Carbajal had left before the soldiers arrived. Mexican authorities took no
further steps beyond circulation among the judges of first instance in the State of
Sonora of a request for the arrest of the fugitive killer.

Issues

Were the authorities of Sonora guilty of a lack of due diligence in the pursuit and
apprehension of the killer of Byron Janes? If so, did that lack constitute a denial of
justice that would engage the international responsibility of Mexico?

Decision

The General Claims Commission decided that there had been a proven case of lack of
due diligence and awarded the United States, on behalf of Mrs. Janes and her
children, a sum of $12,000.
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Reasoning

The Mexican government was liable for not having measured up to its duty of
diligently pursuing and properly punishing the offender (in both cases, through its
official agents in the State of Sonora). The commissioners found the actions of local
authorities displayed “a remarkable lack” of intelligent investigation.

In contrast with the Janes claim, in which the commissioners found that an appalling
lack of due diligence resulted in an attribution of responsibility to the Mexican state, the
following case shows what happens when reasonable diligence is exercised given the context
of the events.

UNITED STATES (L. F. H. NEER CLAIM) V. UNITED MEXICAN
STATES

United States–Mexico, General Claims
Commission, 1926 (Opinions of Commissioners,
1927, 71)

Facts

Paul Neer, an American citizen, was superintendent of a mine near Guanaceví, State
of Durango, Mexico. On November 16, 1924, about 8 p.m., when he and his wife
were riding from the village to their nearby home, they were stopped by a group of
armed men. After exchanging a few words with Neer, they engaged in a gunfight in
which the American was killed.

Mrs. Neer summoned help, and the village authorities went to the scene of the
killing on the night it took place. On the following morning the local judge examined
some witnesses, including Mrs. Neer. Several days passed during which a number of
suspects were arrested but released subsequently due to lack of evidence. The
investigation lagged because Mrs. Neer was unable to supply a detailed description of
the members of the group that had been involved in the affair.

Issues
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Did the actions of Mexican authorities meet any standard of due diligence? If not, was
the violation of sufficient magnitude to engage the international responsibility of
Mexico?

Decision

The commission rejected the American claim.

Reasoning

The commission agreed that local authorities might have acted more vigorously in
seeking to apprehend the culprits in the slaying of Neer. However, the commission
also recognized that the local authorities were handicapped because Mrs. Neer, the
only prosecution eyewitness to the murder, had not overheard the exchange of words
between Neer and his killers, nor could she supply the authorities with any other
helpful information, such as a description of the individuals involved.

In view of the steps taken by the authorities, the commission held that whatever
lack of vigor had been displayed did not constitute a lack of diligence serious enough
to charge the Mexican government with an international delinquency.

Note

Review the statement of the commissioners cited in this case, and then consider that
statement with respect to the Chattin claim, discussed later.

Youmans Claim

A third classic case, the Youmans claim,31 presents a slightly different set of circumstances.
The Youmans claim also illustrates the complexity of many cases. The Janes and Neer
claims present a relatively narrowly bounded set of considerations. In the Youmans case,
Mexican troops that were sent to resolve a mob attack against three Americans actually
joined the mob, resulting in the death and mutilation of all three. Local authorities did
begin court action against 29 members of the mob. Eighteen of them were arrested. Several
were then released on nominal bail with no further proceedings taken against them. Trials
in absentia did occur for five persons, who were sentenced to death. Subsequently, the
sentences were commuted. This had no real effect—one person had died in the meantime,
and the other four had left town before they were even arrested. In other actual trials, seven
were acquitted; the cases against six others discontinued. Charges against some others
remained open as late as 1887, seven years after the riot had taken place, but this seemed
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only a formality considering previous action in the case.
First, the question centered on the action of the Mexican troops sent to disperse the mob

and protect the Americans. These were official agents of the Mexican government,
dispatched under specific instructions. Their actions clearly violated any expectation of
“due diligence” in protection. Second, in the aftermath, did Mexican authorities proceed in
a manner that indicated a positive resolve to punish those involved (including the soldiers)?
The General Claims Commission decided that the Mexican government had to assume
responsibility for the failure to protect Youmans, and then for not taking proper steps to
apprehend and punish the guilty parties (including the troops) for failing in their duty and
instructions.

The next case considered raises a number of issues. Frequently, a charge of denial of
justice forms the basis of a claim against a state when an alien is brought to court and later
claims irregularity in proceedings, cruel treatment, or a clearly unjust sentence. The
following case, despite its bizarre elements, may illustrate some of the meanings of denial of
justice, but you should also review the discussion concerning preliminary objections and
improper conduct, and closely consider the dissent of the Mexican commissioner. There is
a high probability that Chattin was guilty as charged.

UNITED STATES (B. E. CHATTIN CLAIM) V. UNITED MEXICAN
STATES

United States–Mexico, General Claims
Commission, 1927 (Opinions of Commissioners,
1927, 422)

Facts

Chattin, an American citizen, had worked since 1908 as a conductor for the
Ferrocarril Sud-Pácifico de México (Southern Pacific Railroad of Mexico). He was
arrested on July 9, 1910, at Mazatlán, State of Sinaloa, on a charge of embezzlement.
It appeared that Chattin and a Mexican brakeman employed by the railroad had been
engaged in the fraudulent sale of railroad tickets and had kept the proceeds of their
enterprise for themselves. Chattin was kept in prison until January 1911, pending
trial. He was tried in that month; convicted on February 6, 1911; and sentenced to
two years’ imprisonment. He was released from the jail in Mazatlán in May or June
1911, when the revolutionary forces of General Francisco Madero entered the town
and liberated all prisoners.
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Chattin returned to the United States and filed a claim with the Department of
State, alleging that the arrest, trial, and sentence had been illegal; that he had suffered
inhuman treatment in jail; and that all this merited damages to the amount of
$50,000.

Issues

Had a denial of justice taken place in the judicial proceedings and imprisonment
involving Chattin? If such denial had occurred, did responsibility devolve on the
government of Mexico?

Decision

The General Claims Commission decided in favor of the United States and ordered
Mexico to pay the sum of $5,000 as damages for denial of justice sufficiently grave to
create state responsibility for Mexico.

Reasoning

Note here that none of the commissioners questioned the fact that Chattin was indeed
guilty of embezzlement. The commission found that Chattin had been legally
arrested, although the procedure used differed from that normally employed in the
United States. The commission focused on four main concerns. First, Chattin was not
informed of the charges and not permitted to confront accusers. Report concluded
that this was “proved by the record and to a painful extent.” Second, the trial was
unreasonably delayed and then lasted only five minutes. Report noted that the trial
was “a pure formality,” in which confirmations were made only of written documents
and in which not even the lawyer of the accused conductors took the trouble to say
more than a few words. “The whole of the proceedings discloses a most astonishing
lack of seriousness on the part of the Court.” Charges that the arrest was illegal and
that Chattin was mistreated in prison were not proven.

Dissent

The Mexican commissioner (Fernando McGregor) registered a vigorous dissent here.
First, he noted that Chattin was tried together with several Mexican nationals who
received the same treatment. Why should he benefit from a more rigorous set of
procedural safeguards than the nationals of the country in which he had chosen to
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live? Second, he argued about the nature of the presumed defects. He distinguished
between those that do not cause damage if the final decision is just and those that
make it impossible for a decision to be just. He finally noted that he felt the criticisms
made of the proceedings came from a lack of substantive knowledge of the judicial
system and practice of Mexico. He noted that the same goal could be reached by many
different roads.

Note

Chattin and his fellow embezzler had appealed the decision of the Mazatlán court up
to the Supreme Court of Mexico but had lost the appeals. They had exhausted local
remedies.

The last case for this section deals with a slightly different situation. In light of the
announcement by several paramilitary groups that they would hold training exercises along
the Rio Grande in an effort to help stem the flow of illegal aliens, as well as other current
calls for “more vigorous action” to patrol the border, the following case has some salience.

UNITED MEXICAN STATES (GARCIA AND GARZA) V. UNITED
STATES

United States–Mexico General Claims Commission,
1926 (Opinions of the Commissioners, 1926)

Facts

Mexico presented the claim on behalf of the parents of a girl who was killed in 1919
by a shot from a U.S. cavalry patrol while she was crossing on a raft from the
American to the Mexican side of the Rio Grande. Her father was waiting on the
Mexican side. The laws of both countries forbade crossing at that point, as the girl’s
father knew. The officer commanding the patrol was sentenced by a court-martial to
dismissal from the service, but the findings and sentence were set aside by the
president.

Issue
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1.

2.

3.

4.

Was the patrol justified in using deadly force in this circumstance?

Decision

The use of force was unwarranted.

Reasoning

The commissioners asked if any international standard existed with respect to the
taking of human life. They drew the following from the 4th Hague Convention of
1907:

The act of firing should not be indulged in unless the delinquency is sufficiently
well stated.
It should not be indulged in unless the importance of preventing or repressing
the delinquency by firing is in reasonable proportion to the danger arising from it
to the lives of the culprits and other persons in the neighborhood.
It should not be indulged in whenever other practicable ways of preventing or
repressing the delinquency might be available.
It should be done with sufficient precaution not to create unnecessary danger,
unless it be the official’s intention to hit, wound, or kill.

The commission decided that these requirements had not been met.

Dissent

The American commissioner, Fred Nielsen, registered a strong dissent. He felt that
the commander’s actions were justified under the circumstances. One should take
seriously the decision of the Board of Review and of the president. While a domestic
decision cannot bind an international tribunal, he insisted on a different standard of
determining responsibility—unless one can show that a domestic system of law
enforcement runs counter to that adopted by other civilized nations, responsibility
should not attach. No evidence of fraud or abuse of power or acts ultra vires (beyond
granted authority) occurred here.

As a general note, these requirements in various forms generally underlie the use of
deadly force policy for most law enforcement agencies in the United States, Japan, and
Western Europe.
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1.
2.
3.

4.
5.

6.

7.

EXPROPRIATION32

Lay opinion to the contrary, every government has the right of expropriation, that is, of
eminent domain. The law of nations demands respect for private property, but it does
recognize the right of a state to derogate from this principle when its superior interests so
require. Thus, the law allows expropriation for reasons of public utility in time of peace and
requisition in wartime.33 For example, in 1982 the French government nationalized five
major groups of industrial corporations as well as 37 banks. Compensation was paid to
both foreign and domestic investors as required by the French Constitution.34

Expropriated property may be foreign or domestic: No distinction need be drawn by the
seizing government, except in the case of foreign-owned public (state-owned) property.
This principle has been affirmed again and again by international tribunals.35 As long as
the following conditions outlined hold true, the action of the state does not create an
international responsibility. As much as some may decry the taking away of private
property by any state, there can be no question that every independent political entity has
an undoubted and lawful right to exercise the power of eminent domain.36

Expropriation of foreign private property must, generally, satisfy all of the following
conditions if the question of basic state responsibility is to be avoided:

The taking must be by a foreign sovereign government.
The property must be within the territorial jurisdiction of that government.
The government in question must exist and must be recognized by the state of which
the affected owners are citizens.
The taking must not violate any treaty obligations.
The taking in question must be based on reasons of public utility, security, or national
interest of a nature sufficiently great to override purely individual or private interests.
Prompt, effective, and adequate compensation must be paid, and the capacity to pay
and to effect transfer of funds has a legitimate place in determining the promptness
and effectiveness of compensation.
No discrimination must exist in the taking.

Resolution 1803 (XVII) of the UN General Assembly (1962) on Permanent Sovereignty
over Natural Resources summarized the customary law at the time. Article 4 noted that
resolution of disputes should be made through arbitration or international adjudication.37

As with other questions of state responsibility, the newly emergent states of the global
South resisted a number of these precepts. In December 1974, by a vote of 120 to 6 (with
10 abstentions), the General Assembly of the United Nations adopted a controversial
instrument entitled Charter of Economic Rights and Duties of States.38 Under the
assumption that the Charter represented merely a resolution and not newly created
principles of international law, the document, reflecting the views of almost all Third
World countries on a variety of topics, has led to substantial disagreement since its
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1.

2.
a.

b.

c.

adoption. The cause of most of the irritation voiced by the industrialized countries of the
world came from provisions in Article 2 of the charter:

Every State has and shall freely exercise full permanent sovereignty, including
possession, use and disposal, over all its wealth, natural resources, and economic
activities.
Each State has the right:

To regulate and exercise authority over foreign investment within its national
jurisdiction in accordance with its laws and regulations and in conformity with its
national objectives and priorities. No State shall be compelled to grant preferential
treatment to foreign investment;
To regulate and supervise the activities of transnational corporations within its
national jurisdiction and take measures to ensure that such activities comply with
its laws, rules and regulations and conform with its economic and social policies.
Transnational corporations shall not intervene in the internal affairs of a host State.
Every State should, with full regard for its sovereign rights, co-operate with other
States in the exercise of the right set forth in this subparagraph;
To nationalize, expropriate or transfer ownership of foreign property in which case
appropriate compensation should be paid by the State adopting such measures,
taking into account its relevant laws and regulations and all circumstances that the
State considers pertinent. In any case where the question of compensation gives rise to
a controversy, it shall be settled under the domestic law of the nationalizing State and
by its tribunals, unless it is freely and mutually agreed by all States concerned that
other peaceful means be sought on the basis of the sovereign equality of States and
in accordance with the principle of free choice of means. (Emphasis added)

Article 2 (by design, it must be assumed) omits all reference to public utility or public
purpose as the basis for expropriation—see condition 5, listed earlier. It also contains no
mention of the “doctrine of alien nondiscrimination”—that is, the assertion that resident
aliens are entitled at least to the same protection of persons and property as local law grants
to nationals. Finally, in Section 2c, it attempts to limit the ability of states to exercise their
rights of diplomatic protection by stipulating that national law and courts will become the
standard and principal recourse in disputes over compensation.

The ramifications of this debate extend far beyond the bounds of an introductory text
because they involve, on the one hand, broad questions of international trade and
investment policy and, on the other, technical questions such as the valuation of properties
as functioning enterprises that require some sophisticated accounting knowledge.39 The
states of the global South, sensitive to their prerogatives and in many cases the past victims
of corporations that exhibited a heavy-handed or dismissive attitude in their dealings with
governments, still need to attract foreign investment for development purposes. Yet the fear
of being exploited coupled with the need for an infusion of capital from the outside has
produced an ambivalence that manifests itself in many different ways, not the least of which
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is a suspicion that acceptance of “globalization” with its liberal economic underpinnings
(emphasizing unregulated market forces) will render them a permanent underclass.40

Looking at the 1974 Charter, one might understand its thrust better by examining the
nature of the nationalizations and expropriations that have occurred.

Nationalization of Alien Properties

During the anticolonial revolution, confiscation without payment of compensation
frequently reached enormous proportions in terms of the monetary value of the seized alien
properties. Many of the more contemporary questions concerning expropriation centered
on various extractive industries—oil (Libya), metals and minerals (Chile), fertile
agricultural lands (Zimbabwe), various utilities (i.e., electric power generation and
telephones), and modes of transportation, particularly railroads. Consider in this respect the
titles of the two resolutions we discussed earlier. Among the more spectacular seizures,
Gamal Abdel Nasser nationalized the Suez Canal in 1956. Britain and France sent troops to
force its return, but failed. The United Nations sent its first peacekeeping force (UNEF) to
monitor the settlement.

Several other controversial incidents of nationalization took place in the early 1970s.
Between them, the Kennecott and Anaconda mining companies controlled a major part of
the Chilean economy. The Chilean government under Salvador Allende nationalized these
as well as the property of ITT, a multinational communications company. During the Yom
Kippur War (1973) and its aftermath, Arab states, acting in concert through the cartel
Organization of Petroleum Exporting Companies (OPEC), were able to restrict the flow of
oil to the West. This in turn led to a series of cancellations of concessions to Western oil
companies, outright expropriation, and forced renegotiation of contracts. Libya stood at the
forefront of the effort to use the resource as a tool to gain leverage. In the wake of the coup
that deposed the Shah, the successor government in Iran nationalized American assets in
Iran. This resulted in one of the largest and most complex settlements administered by the
United States.41

Nationalization can take effect immediately within the territory of the taking state. The
interesting legal questions come from the disposition of property and other assets located
beyond the jurisdiction of the nationalizing state. While the governments of other states
have no authority to question the validity of another state’s actions within its own territory,
they have no obligation to respect that action when it has effects within their own
jurisdiction unless it conforms to accepted public policy. Hence, the “taking” state may or
may not gain possession of the bank accounts or other assets and properties of the
nationalized enterprise located within a third state.42 This will depend upon the view of the
third state as to the legitimacy of the act.

The Conundrum of Compensation

Settling on appropriate compensation forms the most difficult task in dealing with
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1.

2.

3.

4.

expropriation. A firm that specializes in providing financial information notes that “For one
thing, there is no one way to establish what a business is worth. That’s because business
value means different things to different people.”43 A broad definition of “full value” states
that it comprises: “The total worth of a financial instrument or organization. Full value
encompasses both intrinsic and extrinsic features. It includes the underlying value of an
asset as well as the other intended and unintended benefits the asset brings.”44 Professor
Andreas Lowenfeld states that because of the issues, the nature of the controversy, the
continuity of the tribunal and volume of cases, and the high caliber of the panel
membership, the Iran–U.S. Claims Tribunal stands as a “milestone in the evolution of the
international law of investment as well as of dispute settlement.”45

Lowenfeld lists several important impacts on the evolution of the law:46

Affirmed the principles that property right of foreign investors be respected and
compensation paid;
Held that a revolution or other such upheaval neither creates liability, nor does it
excuse the state from paying compensation for acts attributable to the state;
Held that poor countries with “no substantial assets” in exceptional circumstances
should be permitted to offer less than full payment or lenient payment terms (Iran did
not qualify);
Just compensation calls for payment of full value based upon the basis of “reasonable
expectation of future earnings at the time of taking.”

Global Settlements

To reiterate and emphasize some earlier points, no rule of international law requires a state
to espouse a claim on behalf of an injured citizen or company. This is a permissive rule in
that a state has the right to pursue such claims, if it chooses to do so. While preliminary
objections apply as a method of validating a claim, no rules of law govern the pursuit of an
espoused claim or the manner in which the claimant state disposes of any financial
settlement reached. Normally any judgment would take into consideration the nature of
the injury. While the United States will usually pay all of the sums in question to the
claimant citizen (with some deductions for administrative and collection costs), no rule of
international law requires it to do so. Because the claim belongs to the state, it could retain
all funds received from the delinquent state.

The settlement of the large majority of many recent cases involving expropriation has
involved extended negotiations that produced an agreement for a lump-sum payment, or
global agreement. States may negotiate lump-sum or global settlements to avoid the
problems associated with sorting through individual claims arising from a particular
incident or just to “clear the books.” For example, Secretary of State Madeleine Albright
announced in early March 2000 that the Clinton administration would propose a global
settlement to Iran to clear up all of the remaining claims and issues in an effort to
normalize commercial relations.47 In a global settlement, the state with claims against it
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agrees to pay a single lump sum in satisfaction of all claims against it. The claimant state
then, if it chooses, may create its own national claims commission to determine the
distribution of the funds to those citizens with outstanding claims. The national
commissioners will set the rules and decide upon the distribution of the monies.48

Although not produced through a direct state-to-state claim by the United States, the
result of the Holocaust Victims Assets Litigation serves as a good recent example of a global
settlement. As the result of several class action litigations against certain Swiss banks—
alleging that they had collaborated with and aided the Nazi regime in Germany by
retaining and concealing the assets of Holocaust victims, and had accepted and “laundered”
illegally obtained loot and profits from slave labor—the parties reached a negotiated
settlement in 1998. The Swiss banks agreed to pay a lump sum of $1.25 billion in return
for an agreement that this would release and “forever discharge” the Swiss banks and the
Swiss government from “any and all claims” relating to the Holocaust, World War II, its
prelude, and its aftermath.49 Adjudication of the claims by individuals would be through
procedures drawn up and administered under the auspices of the U.S. District Court for
the Eastern District of New York.

Other examples include the Soviet Union’s agreement to repay some $300 million in
1933 to American owners of properties confiscated in the Soviet Union.50 The United
States also negotiated agreements with other Eastern European countries: Yugoslavia
(1948), Poland (1958), Romania (1960), Bulgaria (1963), Hungary (1973), and
Czechoslovakia (1982).51 The Mexican government eventually agreed to a minimal
payment to the owners of American oil companies expropriated by Mexico. In May 1976,
the government of Sri Lanka agreed to pay $13.7 million to British owners of tea, rubber,
and coconut plantations expropriated only a year earlier. In May 1979, a lump-sum
settlement agreement was reached between the United States and the People’s Republic of
China concerning expropriations of American properties. According to the agreement,
China would pay the United States a total of $80.5 million over the following six years.
That sum represented a settlement at a rate of about 41 cents on the dollar of the $197
million in claims against China. In return, the United States promised the People’s
Republic government assistance in recovering some $80 million in assets frozen in the
United States.

Compensation issues tend to be difficult where corporations and property are involved.
Vague language such as full, fair, adequate, and just does not make the process easier.
Moreover, the settlements often come long after the original act. Claimants may get just
pennies on the dollar in settlement. Rough estimates of the proportional value of the
settlements with the various Eastern European countries range from approximately 90
percent (Yugoslavia) to 20 percent (Romania).

Ex Gratia Payments

We should briefly mention one other form of compensation: payments made by a state to
aliens for injuries suffered. Such payments are made not because of a judicial or arbitral
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award, but because of humanitarian reasons including the perception that a wrong has been
done. Such compensation, termed an ex gratia payment, has been made on occasion. The
most recent and well-publicized example was caused by the downing of Iran Air Flight 655
by the U.S.S. Vincennes (July 3, 1988), with a loss of all 290 persons aboard the civilian
aircraft (including 66 children and 38 non-Iranians). After long negotiations, on February
22, 1996, the United States—while denying any responsibility—agreed to pay Iran $61.8
million in compensation ($300,000 per wage-earning victim, $150,000 per non-wage
earner) for the 252 Iranians killed.52

Iran had filed a claim against the United States (May 19, 1989) in the International
Court of Justice. Iran asked the court to assert U.S. responsibility for compensation in an
amount to be determined by the court. With the settlement of February 22, the two agreed
that it was

a full and final settlement of all disputes, differences, claims, counterclaims and matters
directly or indirectly raised by or directly arising out of, or directly or indirectly related
to, or connected to this case.53

Other Means of Depriving Aliens of Property

Thus far, only the actual expropriation—that is, the assumption of title—of alien property
has been considered. But there are other ways of depriving an alien of property.
Governments have attempted, for instance, to limit an alien’s control or use of property.54

Entrances to a factory have been barred on grounds of preserving public order; wage
legislation and labor courts have lifted the wages of the employees of an alien enterprise to
prohibitively high levels; entrance visas have been denied to vitally needed foreign technical
personnel; allocations of required foreign exchange have been curtailed or stopped entirely;
importations of replacement parts for machinery have been prevented; portions of buildings
have been prohibited for use by the alien enterprise; conservators, managers, or inspectors
have been introduced by government order into an enterprise and then have been
prevented free use and direction by the nominal foreign owners; or, by a simple prohibition
on the sale of the property, the value of the assets has been sharply reduced.55 Such
interference in the utilization of an alien’s property could easily bring about a decision to
sell the property to the government in question—or, in extreme cases, to the closing or
even the abandonment of the property.
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RESPONSIBILITY OF STATES FOR THE ACTIONS OF
REBELS AND INSURGENT GOVERNMENTS

The discussion of international claims arising out of the treatment of aliens has centered
thus far only on acts undertaken, directly or indirectly, by the lawful, recognized
government of a state. Frequently, however, aliens suffer injuries in their persons or
property at the hands of rebels or insurgent movements. The rules governing such injuries
are fairly simple, yet there have been numerous controversies between states because of
incidents connected with civil wars and uprisings. In the event of a rebellion, the
assumption of state responsibility centers on the concept of the exercise of “due diligence.”
Almost by definition, every government is concerned with using all available means to
prevent an outbreak of rebellion. If rebellion occurs, a government must act to suppress it
as effectively and as quickly as possible and then punish the rebels. If it can be
demonstrated that reasonable precautions were taken to prevent a rebellion, and that after
an uprising began, prompt measures were taken to subdue the rebels and punish them, then
the lawful government has no international responsibility for the acts committed by rebels
against aliens.56

What if the insurgents win control over the territory of the entire state and replace the
lawful government? In that case, the new government may be held responsible by other
states for whatever injuries were caused to aliens from the very beginning of the existence of
the then insurgent group. Likewise, the new government would not assume responsibility
for whatever injuries were suffered by aliens at the hands of the overthrown previous
administration of the state during the course of the civil war. In other words, a lawful
government is usually not responsible internationally for the acts of unsuccessful rebels—
provided that due diligence in preventing or suppressing the revolt can be demonstrated.
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PERSPECTIVE

Elementary geography texts point out that oceans and seas cover over 70 percent of Earth’s
surface. Historically, the seas as well as other waterways have served as vital conduits for
travel and commerce. In Chapter 9 we noted that under certain conditions, a state may
lawfully extend its jurisdiction beyond territorial limits. In this, the law of the sea provides
us with a particularly fascinating study due to the convergence of changes in technology
with fundamental changes in the international environment during the 1940s to 1990s.
Rapid advances in technology, combined with a rapid expansion of the state system flowing
from the breakup of colonial empires, produced a volatile political environment. These new
states were determined to have their views heard and their interests taken as important.
These changes in turn resulted in the emergence of a new regime for the oceans that, while
drawing substantially upon time-honored principles, has many innovative features.

Over the past 60 years or so, many controversies relating to the law of the sea have
involved the right to control and exploit resources, whether in the form of oil, fish, or other
potentially valuable commodities. Claims to control or have access to the resources of the sea
resulted in unilateral claims to extensive territorial seas, exclusive economic zones,
patrimonial seas, the continental shelf, or portions of the deep seabed. In response, states
made an effort to codify the existing customary law. Under the sponsorship of the United
Nations, states assembled in Geneva in 1958 (United Nations Conference on the Law of
the Sea, or UNCLOS I). The conference produced four conventions: the Convention on
the Territorial Sea and the Contiguous Zone; the Convention on the High Seas; the
Convention on the Continental Shelf (ConShelf Convention); and the Convention on
Fishing and Conservation of the Living Resources of the High Seas.1 Because a number of
issues, particularly the width of the territorial sea, remained unresolved despite the draft
convention, the United Nations sponsored a second conference (UNCLOS II) in 1960.
This second meeting not only failed to resolve the outstanding issues, but also gave states a
forum to vent their dissatisfaction with certain other features of the four conventions
(particularly the limits in the ConShelf Convention) that already seemed dated because of
technological advances. The year 1960 was particularly interesting, because 17 new states
emerged and were accepted into the United Nations. Over the next decade, the
membership of the organization would grow from 82 in 1959 to 127 in 1970. By 1979,
membership had almost doubled the 1959 total, standing at 152.2 Needless to say, adding
this number of states—most with limited experience in international affairs and jealously
protective of their newfound independence—to the already fragmented negotiating
environment enormously complicated the process of developing a new regime.

A third UN conference on the issues began in 1973, producing a convention (UN
Convention on the Law of the Sea, UNCLOS III) that opened for signature in 1982.3 The
United States and a number of other leading sea powers refused to sign the convention
because of objections to the proposed creation of an International Seabed Authority that

370



would control “mining” or other activities connected with the deep seabed. Other states,
such as France, Italy, and Japan, while signing initially, indicated that unless modified, their
governments would not submit the treaty for ratification (see Chapter 4). The treaty
entered into force in 1994 with the 60th ratification, but only after an initiative by the
secretary-general of the United Nations that resulted in intensive talks (1990–1994) that
led to the Agreement Relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982.4 The UN General Assembly
adopted the agreement (121–0, with seven abstentions) on July 29, 1994. The United
States voted for the resolution and indicated provisional acceptance through written
notification as provided for in the agreement (November 16, 1994). While the United
Kingdom, Japan, the Russian Federation, and the states of the European Community have
now ratified UNCLOS III, the United States did not sign the original convention. While it
recognizes parts of the treaty as a codification of customary law, it remains as the only
major maritime nation that has not ratified (accessed to) the treaty.
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GENERAL PRINCIPLES5

To begin, we should note that the same basic principles of jurisdiction discussed in Chapter
10 apply to the seas as well. A separate discussion about the sea is necessary to understand
how international law provides guidelines to separate competing claims to jurisdiction,
because most cases involve concurrent jurisdiction. Moreover, as we noted earlier, the seas
present an additional set of issues because of competing claims to resources. As with any
question of jurisdiction, with ships, the first question asked is, where did the incident
happen? We emphasize this question because the contemporary sea has many different
zones—ports (internal waters), territorial seas, contiguous zones, exclusive economic zones
(EEZs), continental shelf, deep seabed, and the high seas (see Figure 12.1). Location
matters because current law specifies distinct sets of rights and duties for each of these areas.

FIGURE 12.1
Maritime Zones.
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BASIC PRINCIPLES

Nationality: Jurisdiction Follows the Flag

As we discussed in Chapter 9, ships have nationality. Every ship outside of its own
territorial jurisdiction must fly a flag indicating the state of registry. For now remember the
old formula: Jurisdiction follows the flag.6 It marks the beginning of any analysis of
jurisdiction involving ships or aircraft. Each state determines for itself the conditions for
granting its nationality to vessels. In terms of jurisdiction, where normally territoriality
stands at the top of the hierarchy of jurisdictional principles, in cases involving the law of
the sea, nationality of registry may confer territorial status with respect to the exercise of
jurisdiction over persons and events on board. But, as we shall see, the “territoriality”
derived from nationality accorded to ships is not absolute (unless they are warships). It does
mean that state laws and regulations apply to most acts undertaken aboard the vessel, but
the ascription of territoriality from the standpoint of national law and established practice
does not necessarily stand at the top of the hierarchy of principles in determining resolution
of problems associated with concurrent jurisdiction from the standpoint of international law.

Ships may also fly the flag of certain international organizations. Article 93 of UNCLOS
III permits the United Nations, its specialized agencies, and the International Atomic
Energy Agency to sail ships under their own flags. An interesting use of the UN flag
occurred in December 1983, when, with the unanimous support of the Security Council,
UN Secretary-General Javier Pérez de Cuéllar announced that for “strictly humanitarian
reason,” the ships that evacuated Yasser Arafat and some 4,000 soldiers of the Palestinian
Liberation Organization (PLO) would be allowed to fly the UN flag alongside the flag of
the country of registration (France, Greece, or Italy). The ships, chartered by Saudi Arabia,
were escorted by French warships to deter any Israeli or Syrian attacks.

The law of the flag state governs matters relating to internal affairs aboard a vessel,
including discipline. Within ports (internal waters) or territorial seas and contiguous zones,
a ship must obey the host country’s navigation and similar regulations. As we discuss later,
informal pragmatic “rules of thumb” often settle matters of concurrent jurisdiction over
incidents that occur in these areas. On the high seas, the law of the flag state prevails. While
over 150 years old, the following case still illustrates the basic principle which has remained
unchanged.

REGINA V. LESLIE

Great Britain, Court of Criminal Appeal, 1860 8
Cox’s Criminal Cases 269
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Facts

Leslie was captain of the British private merchant vessel Louisa Braginton. When the
ship came to the Chilean port of Valparaiso, the Chilean government contacted Leslie
and persuaded him to sign a contract whereby he undertook to transport several
Chilean citizens to Liverpool. The individuals in question had been banished from
Chile for political reasons. Under military guard, they were placed on board the ship.

Whenever the vessel touched port on the voyage back to England, the exiled
Chileans demanded their release ashore, but Leslie insisted on fulfilling the contract
and brought the entire group to Liverpool. There the Chileans sued Leslie on charges
of false imprisonment. The lower court ruled in favor of the plaintiffs. Leslie appealed.

Issue

Was Leslie liable to an indictment in Great Britain for fulfilling his contract
concluded in Chile with the government of that country?

Decision

The Court of Appeal affirmed the conviction.

Reasoning

The moment Leslie left Chilean territorial waters, English, not Chilean, law applied.
The conviction could not be sustained for what Leslie had done in Chile. The attitude
of the Chilean government toward its citizens had to be assumed lawful.

However, as soon as Leslie left Chilean territorial waters, he and his ship came solely
under the laws of England. This applied to all persons on board. His activities
subsequent to the departure from Chilean jurisdiction amounted to false
imprisonment because he took the Chileans, without their consent, to England when
they clearly desired to leave his ship in other states. Take note that a Chilean captain
and vessel would have acted correctly under the circumstances because they would still have
been subject to the laws of Chile. Leslie had not because he’d violated English law.

Flags of Convenience

In the Nottebohm case (Chapter 9), we found an individual attempting to adopt a
“nationality of convenience.” Under the law of the sea, flags of convenience—in essence
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nationalities of convenience—have been a long-standing problem.7 For example, Aristotle
Onassis was not an owner of Greek ships—he was a Greek who owned ships, most of
which were registered in Liberia or Panama. Each state has the right to register vessels as it
chooses under its own rules and regulations.8 Yet the right of registry presumably entails in
turn obligations and ability to police the vessels so registered. Lack of effective inspection,
administration, and enforcement has raised concerns about the qualifications for masters,
officers, and other classes of skilled seamen, as well as about the seaworthiness of the ships.
Competition and low wages can mean quite minimal requirements. Most of the vessels so
registered may never visit any port in their “home” state. Indeed, consider the surprise of
one of the authors of this text, when he spotted a container transport flying the flag of
Luxembourg (a small, totally landlocked state) entering the port of Savannah.

UNCLOS III attempted to address the issue by requiring a “genuine link” (Article 91.1)
between states and ships. One might interpret the wording here to mean that another state
could feel free to deny recognition to the asserted nationality of a vessel flying a flag of
convenience, effectively making the vessel “stateless.” Stateless vessels have no guaranteed
right of entry to ports (internal waters) and are subject to boarding, search, and arrest by
the authorities of any member of the family of nations.9 To date, this remains a moot issue
because no state has ever gone so far as to challenge the use of a flag of convenience in this
manner. The United States has maintained a convenient benign blindness toward the use
of flags of convenience by U.S. shipowners—but with the understanding that in time of
war, American-owned ships, no matter where registered, can be requisitioned to support the
war effort.

The reasons for adopting flags of convenience are numerous: low or no taxes (including
such items as social security and unemployment levies), lower wage rates than would be
necessary if registered in state of ownership, and lenient health and safety regulations.
According to Cruise Lines International Association, 90 percent of cruises fly under a flag
other than an American flag.10 Cruise ship passengers should take note because if a serious
incident does occur on board, the state of registry (flag state) will be responsible for
investigation and any subsequent action. Much to the chagrin of many U.S. passengers,
when the Costa Concordia sank in 2012 off the coast of Italy, they could not file suits for
damages in a U.S. Court. Even though a U.S. company, Carnival, owns Costa, the cases
will be heard in Italy, and Italian law will apply because the cruise ship flies under the
Italian flag, the trip began in Italy and, perhaps most important, the cruise contract stated
that any judicial matters would be heard in Italy.11 All Disney cruise ships are registered in
the Bahamas.12

Ship owners often argue that the realities of international competition mean that many
regulations in economically developed countries make profitable operation impossible. For
example, Panama operates what is known as an open registry. Its flag offers the advantages
of easier registration (often online) and the ability to employ foreign labor at much lower
wages. Furthermore, foreign owners pay no income taxes. About 8,600 ships fly the
Panamanian flag. By comparison, the U.S. has around 3,400 registered vessels and China

375



just over 3,700.13 A Canadian shipowner said simply that a flag of convenience means that
“if you register your ships here and fly the . . . flag, you get all kinds of perks you wouldn’t
get in Canada. Corporate taxes are non-existent and you don’t have to hire Canadians if
you don’t want to.”14

On the other hand, the question of effective administration, inspection, and enforcement
has become a topic of great concern in Europe because of a series of shipping disasters.15

The oil tanker Erika, sailing under the flag of Malta, sank in the Bay of Biscay in December
1999. The Prestige, a Liberia-owned vessel with a Greek captain, was crewed by Filipinos,
registered in the Bahamas, and chartered for the voyage by the Swiss-headquartered Russian
Alfa Group oil conglomerate. The ship sank some 150 miles off the Spanish coast of
Galicia on November 19, 2002. The wreck produced the third major oil slick in the region
in less than 20 years.16 These two incidents involved ships of questionable seaworthiness,
thus raising a heated debate within the European Union (EU) over the issue of flag state
liability for inspection and certification. The debate has not produced stricter standards—
not surprising, because a number of EU member states, if not offering a flag of convenience
themselves, condone their use.

Prompted by the problems created by the concept of “genuine link” and the rapid
expansion in numbers of flags of convenience, the United Nations sponsored a conference
to draft a new Convention on Conditions for Registration of Ships (1986). The convention
aimed at defining the minimum elements of a genuine link that should exist between a ship
and its flag state. Those minimum elements included the following: (1) the state should
have a competent and adequate national maritime administration subject to its jurisdiction
and control; (2) the administration actively engaged in activities to ensure that ships flying
the flag of that state complied with its law and regulations; and (3) a “satisfactory part” of
the complement (officers and crew) should consist of nationals of the flag state. Entry into
force requires 40 states representing 25 percent of the relevant gross registered tonnage at
the time. As of April 1, 2016, the convention had only 15 states parties. Of the major
states, only the Russian Federation has signed (but not ratified). Of the states identified as a
flag of convenience, Liberia submitted an instrument of accession in 2005.
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MARITIME BOUNDARIES AND JURISDICTIONAL
PRINCIPLES

While the idea that ships have “nationality” goes back to the most ancient of times, the
principle that the seas should be open to all—that states could not make extensive claims to
significant areas of the ocean as territory—has a relatively recent origin. Carthage (from the
fifth to the second century b.c.), whose lifeblood came from trade, had a large navy that
ruthlessly destroyed any ships regarded as competitors found within its area of interest.17

Consider that in 1493–1494, the pope divided the known oceans and newly found overseas
territories between Spain and Portugal, then the two leading seagoing powers in Europe.
While the work of Grotius in the early seventeenth century (c. 1609) set the stage, the
doctrine that the seas were open to all on an equal basis did not take hold until the early
nineteenth century. In this respect, we might note the self-interested nature of the
arguments made by Grotius. As a citizen of a small power (Holland) trying to build its
economy on the basis of overseas trade, his position arguing for the freedom of the high
seas ran very much against the interest of the dominant sea powers—Spain, France, and
Portugal—as well as that of the rising challenger, England, all of whom had a “closed sea”
rationale driving their policies. The impact of Grotius illustrates a case of making the right
argument at the right time. With the fragmentation of the international system after the
Treaty of Westphalia in 1648, the idea that all states had a right to use the sea as they
wished found strong support among those now free to chart their own course in foreign
affairs. Over the next hundred years, the expansion of trade among states witnessed the
slow replacement of mercantilist mindsets by free trade rationales. In the mid-twentieth
century, the desire to control valuable economic resources that were both in the sea and on
and under the seabed led again to claims for an expansive definition of territorial waters by
many states.

From the late seventeenth century until the mid-twentieth century, the sea had only
three divisions: ports (internal waters), the territorial sea (and contiguous zone), and the
high seas. Matters became more complicated in 1945, when the United States unilaterally
claimed a right to exploit the seabed and subsoil of the continental shelf and then the right
to manage certain fisheries for purposes of conservation. Viewing this as a claim to
resources, other states, lacking continental shelves, asserted rights to very broad territorial
seas. Between 1946 and 1959, Argentina, Chile, Peru, and Ecuador all enacted legislation
that laid claim to a 200-nautical-mile band of territorial sea in an effort to exclude other
states from the very rich fisheries off their coasts. Others responded with innovative claims
to EEZs or patrimonial seas. The law of the sea, once considered one of the most stable
issue areas in international law, became an active minefield of competing claims.

Internal Waters

A state has an exclusive right to exploit and control those areas designated as internal
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waters. These include ports, harbors, and all navigable waterways (rivers, lakes, and canals).
In theory, a coastal state has the right to refuse entry to its harbors and ports (internal
waters) to any ship except one in distress. Because most states actively promote trade, the
really important questions normally involve the status of ships once in port, not their right
to enter. For merchant ships, a right of entry is presumed unless a state has expressly
indicated otherwise. Inasmuch as a port or harbor is considered internal waters, a state has
the right to assert territorial jurisdiction over all private ships docked or moored there, meaning
that it may enforce its laws in full if it chooses to do so. States may choose, for pragmatic
reasons, not to exercise their rights. Note here that we have emphasized private ships.
Warships constitute another category, discussed later. In practice, pragmatic concerns tend
to limit the willingness of the port state to assert its authority to only the most serious
crimes (peace of the port doctrine).

MALI V. KEEPER OF THE COMMON JAIL (WILDENHUS’S CASE)

United States Supreme Court, 1887 120 U.S. 1

Facts

The Belgian steamer Noordland was docked in the port of Jersey City, New Jersey.
On October 6, 1886, in a fight on board the ship, a Belgian member of the crew,
Joseph Wildenhus, killed another Belgian crew member. The Jersey City Police
boarded the vessel and arrested Wildenhus, who then was committed by a police
magistrate to the common jail of Hudson County, New Jersey, pending trial for
murder. The Belgian consul (M. Charles Mali) for New York and New Jersey then
petitioned for a writ of habeas corpus, claiming that under international law and the
provisions of the Belgian–United States Consular Convention of 1880, the offense
should be handled under the laws of Belgium. In sum, the State of New Jersey lacked
jurisdiction. Article 11 of the convention invoked stated:

The local authorities shall not interfere [with the internal order of merchant vessels]
except when the disorder that has arisen is of such a nature as to disturb tranquility
and public order on shore or in the port, or when a person of the country, or not
belonging to the crew, shall be concerned therein.

The Belgian case rested in the assertion that no outside persons had been involved.
Slayer and victim were both Belgian citizens and members of the crew. The
commission of the crime aboard ship and below deck had not disturbed the

378



tranquility of the port and public order.

Issue

Does murder aboard a foreign vessel in port, affecting only members of the foreign
crew, constitute a disturbance of the tranquility of the port, thereby justifying
assertion of jurisdiction by local law enforcement agencies?

Decision

Decision in favor of New Jersey’s right to arrest and try Wildenhus.

Reasoning

The crime of murder, by its commission, disturbs tranquility and public order on
shore or in a port, so it has to be regarded as falling within the exceptions in which the
local authorities have a right to interfere.

While the Wildenhus case involved a question of interpretation of a treaty, the relevant
provisions of the treaty reflect standard and long-established practice with respect to
merchant vessels in port. In Cunard v. Mellon,18 the United States chose to enforce the
provisions of the National Prohibition Act by seizing stocks of liquor and other intoxicating
beverages on board foreign vessels in port even though the prohibited items were sealed
under lock and key. In Spector v. Norwegian Cruise Line Ltd., the Court found that Title III
of the Americans with Disabilities Act of 1990, which prohibits discrimination based on
disability in places of “public accommodation,” applied to cruise ships that operated from
or visited American ports.19 The Court noted: “The merchant ship of one country
voluntarily entering the territorial limits of another subjects herself to the jurisdiction of the
latter. The Jurisdiction attaches in virtue of her presence, just as with other objects within
those limits.”

In summary, for many reasons, including expedience, a port state may choose not to
exercise its full jurisdictional rights over ships within internal waters. But that decision still
remains within the discretion of the port state. Note that Great Britain, a major maritime
power, did not protest the Cunard decision.

Pragmatism and practice limit the actual exercise of jurisdiction in several ways. First, as
in Wildenhus, treaties may apply, particularly among or between states, with strong
commercial ties that generate large volumes of maritime contact. Just as states will negotiate
a Status of Forces Agreement (SOFA) to clarify jurisdictional problems to regulate common
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problems, states will often do the same with regard to commercial relations. Second, as a
matter of customary law, except under extraordinary circumstances, a port state does not
have the right to interfere in the internal operation of the ship. The captain’s authority to
discipline the crew and other matters related to internal ship operations lie outside the
normal exercise of jurisdiction. Third, a state does not have to permit a warship entry
(unless in distress), but once docked, a warship has absolute immunity from civil and
criminal jurisdiction in that port. Members of the crew in uniform on official duty on
shore enjoy immunity as well. Warship and crew are expected to obey the rules and
regulations of the port state while visiting. If asked to leave by state authorities, a warship
must do so. A floating piece of territory may be asked to float elsewhere.

Hypothetical Case: Concurrent Jurisdiction

The following hypothetical case illustrates the principles of jurisdiction with respect to
ports. A Frenchman kills an Israeli on board a Liberian ship while docked in a
Brazilian port. Who may claim jurisdiction, and why?

Brazil territoriality (internal waters)

Liberia flag (nationality/“territoriality”)

France nationality (active personality)

Israel passive personality (nationality of the
victim)

Ships in Distress Curiously, neither the 1958 Convention on the Territorial Sea and the
Contiguous Zone nor UNCLOS III mentions the right of a ship in distress to enter
internal waters. The rules that limit state jurisdiction here form part of the customary law of
the sea. Ships in genuine distress—that is, forced, through weather or other emergency, to
enter a port or harbor for safety—are exempt from duties, fees, and customs regulations
that otherwise may have applied.20 The reasoning here is straightforward—the ship did not
enter of its own choice, and therefore the state should not profit from its presence.

Contemporary issues of refuge have centered on the issue of the right of a state to refuse
entry if by granting entry to the ship, the state might suffer damage. In the case of the
Castor, Morocco, Gibraltar, and Spain denied refuge to a tanker “in distress.” The Castor,
carrying 30,000 tons of unleaded gasoline, had sustained severe damage in heavy weather.
Because of the damage, the ship was deemed to present a serious risk of explosion and
rupture of the hull. The ship existed in limbo for 35 days (late December 2000 to January
2001) until being towed to a relatively sheltered spot off the coast of Tunisia, where its
cargo was safely offloaded. In November 2002, Spanish authorities also demanded that the
severely damaged tanker, the Prestige, steer a course away from the coast rather than
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permitting it refuge.21 The ship sank off the coast of Galicia, causing the worst
environmental disaster in Spanish history.

Spurred by these cases of refusal to grant entry, the International Maritime Organization
(IMO) developed guidelines based upon contemporary realities.22 The guidelines make
granting access to a place of refuge a political decision that can be taken only on a case-by-
case basis. In so doing, presumably states would have the right to balance the interests of
the affected ship with those of the environment or public safety. Hence, as with other areas,
the content of the law relating to refuge is in a state of evolution or, some might say,
devolution.

Gulfs and Bays As large indentations in the coastline, gulfs and bays have always merited
separate consideration. Indeed, our previous discussion of the status of Moray Firth
(Mortensen v. Peters, Chapters 5 and 6) applies here in regard to what states can claim as
internal waters or territorial sea. Many gulfs and bays run deep into the territory of the
coastal state. If the distance between the headlands of a bay or gulf is less than 24 miles, a
state may claim the area as internal waters (Article 10.4, UNCLOS III). If the distance
between the headlands exceeds 24 miles, states may draw a straight baseline of 24 miles
within the bay to enclose the maximum amount of water possible with a line of that length.

Controversies arise here over claims based upon historic status to bays and gulfs that fall
outside of these rules of delimitation.23 Canada claims Hudson Bay (600 miles wide, 1,000
miles long), but the United States disputes the claim. Similarly, the status of the Gulf of
Aqaba remains in controversy, although the United States regards the gulf as international
waters.

The Gulf of Sidra In early 1986, the United States and Libya clashed over Libyan claims to
the Gulf of Sidra24 as a historic body of water belonging exclusively to Libya. The gulf
covers an area of 22,000 square miles, bordered on three sides by Libyan territory. Libya
had extended its territorial sea to 12 nautical miles in 1959. In 1973, the Libyan
government unilaterally announced that the entire gulf constituted an integral part of the
internal waters of the country. Foreign vessels could enter only with express permission,
and overflight could occur only through agreement. The seaward limit of the gulf
comprised a straight baseline of approximately 300 miles from headland to headland.

The United States and other countries (specifically Italy) rejected the claim because (1)
the baseline exceeded current standards by more than 12 times the permissible length (24
nautical miles); (2) Libya had not claimed jurisdiction beyond territorial waters prior to
1973, thus putting the “historic” claim into doubt; (3) Libya had failed to exercise effective
jurisdiction over the gulf; and (4) the international community had not recognized, or
acquiesced to, the Libyan claim of historic possession. A series of violent incidents occurred
over the next several years because the United States directly challenged the Libyan claim
by sending a naval task force across the Libyan baseline.25 While the damage was minimal
on both sides, the U.S. action (and the lack of criticism for it by other states) had the effect
of emphasizing the lack of international recognition for the claim.
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Territorial Sea and Continuous Zones

As seventeenth- and eighteenth-century writers began to treat the question of outward
boundaries with respect to the extension of sovereignty, three principal considerations
emerged: security/defense, control of resources such as fisheries, and freedom of movement
for ships engaged in trade. The debate over the years has centered on how much of the sea
states may claim where they exercise sovereign rights (territorial sea); how much of the sea
they may claim where they may assert protective or preventive rights with respect to items
such as customs, health regulations, or immigration; and, since 1945, who, if anyone, has
the right to claim portions of the continental shelf and deep seabed for purposes of
exploitation.26

The debate over the width of the territorial sea and how to justify claims has some
interesting history. Early in the eighteenth century, a Dutch lawyer, Cornelius van
Bynkershoek, proposed a security-based rationale: “the power [control] over the lands ends
where the power of weapons ends.”27 At the time, sources set the approximate range of
coastal cannon at 3 nautical miles. As attractive as this rationale might be from a security
perspective (and that of political realism), it did not take hold as a broadly accepted principle
even though writers tended to discuss variants of it throughout the eighteenth century.28

One difficulty with any such rule stems from the variability of technology—as technology
improved the range of weapons, would the range of sovereign control increase as well?

States sought other rationales that would standardize usage. Consider the scope of the
problem if the width of the territorial sea changed with every advance in weaponry.
Pragmatism prevailed over narrowly self-interested principle. Late in the eighteenth
century, an Italian jurist proposed a simple formula—states could claim 1 marine league (3
nautical miles).29 By the end of the century, most major maritime states including Great
Britain and the United States had accepted the 3-nautical-mile standard. We should note
that these states also recognized (based on reciprocity) the historical claims of certain states
to broader zones (Scandinavia, 4 nautical miles) so long as the claim did not materially
affect the overall regime.

Problems emerged in the twentieth century as states sought unilaterally to establish
fishing and conservation zones. Concern flowed from the simple fact that historically,
claims to exert “jurisdiction” over areas for certain purposes tended to evolve into claims of
sovereign rights.30 After World War II, the International Law Commission (ILC) tackled
the issue, declaring that 12 nautical miles constituted the maximum claim that could be
sustained, justifying its stand by the opinion that any greater breadth jeopardized the
principle of the freedom of the high seas. On the other hand, the ILC did not succeed in
fixing the limit between 3 and 12 miles. The negotiations at the two UN conferences (1958
and 1960) soon bogged down in a welter of competing claims to territorial waters and
fishing zones. Without a general agreement, coastal states began to announce new limits for
territorial seas.

One of the best illustrations of the problems comes from a series of confrontations,
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known as the “Cod Wars,” between Great Britain and Iceland.31 In 1958, Iceland
announced a change in its territorial sea from 3 nautical miles to 12 nautical miles. It then
instituted a ban on foreign fishing vessels within the new 12-mile limit, citing declining fish
stocks as the reason. The British protested and sent naval frigates to protect British trawlers
fishing in the area. After several incidents over the next three years, Britain finally accepted
the new limits. Peace ensued until 1972, when Iceland declared a 50-nautical-mile
territorial sea.32 The two states negotiated another agreement in 1973 in which Britain
accepted restrictions on areas, numbers of trawlers, and size of catch. The agreement
expired in November 1975, whereupon Iceland again expanded its claim to a territorial sea
of 200 nautical miles.

In 1970, the United States shifted its position by announcing that it would support the
12-mile limit in return for guarantees of free transit privileges through all straits used for
international navigation. One difficulty caused by expansive claims to territorial seas is that
many straits—that is, main passages from one sea to another—would fall within a
territorial boundary. Ultimately, in December 1988, the United States officially expanded
its territorial sea limits from the traditional 3 nautical miles (adopted in the George
Washington administration, 1793) to 12 nautical miles. Article 4 of UNCLOS III permits
states to claim up to 12 nautical miles.33

Defining the Territorial Sea Specifying the width of the territorial sea marks only the
beginning. The most interesting questions flow from questions of appropriate standards for
measurement. While states may agree on the landward point of demarcation—the low-tide
mark along the coastline—problems flow from irregular coastlines. The easiest way to
illustrate this problem is to point to the western coast of Norway (or Canada’s Arctic coast).
Practically, it would be close to impossible to delineate the territorial sea in a reasonable
way by following the coastline. We chose Norway as an example because it was involved in
a landmark case over the use of straight baselines to define its territorial sea.

In the Anglo-Norwegian Fisheries case (1951) before the International Court of Justice
(ICJ), Great Britain disputed Norway’s use of straight baselines to delimit its territorial sea.
Britain contended that Norway had seized many British fishing ships on the high seas
outside the 4-nautical-mile limit claimed by Norway. While recognizing the right of
Norway to a 4-mile band of territorial sea (based on historical grounds), Britain challenged
the method of defining the territorial band. The Court found the Norwegian method
reasonable and acceptable. Both the 1958 Convention on the Territorial Sea and the
Contiguous Zone and UNCLOS III (Article 7) contain virtually identical specifications for
drawing straight baselines.

Varying Widths of the Territorial Sea34 Neither customary law nor treaties prohibit a
variation in the breadth of a country’s territorial sea. Article 3 of UNCLOS III simply
states, “Every State has the right to establish the breadth of its territorial sea up to a limit
not exceeding 12 nautical miles.” Turkey has adopted the 12-mile limit in the Black Sea
and the Mediterranean but a 6-mile limit in the Aegean. Japan and South Korea have
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adopted a 12-mile limit in the Strait of Korea except in its western channel, where a 3-mile
limit prevails.

Archipelago Theory Island groups present an interesting challenge. Both Indonesia and the
Philippines claimed the right to draw a perimeter around their outermost islands and to
then claim all waters within that perimeter as historic internal waters. Indonesia then
proposed a 12-mile limit for its territorial sea, while the Philippines claimed limits that
varied between 3 miles and 12 miles depending upon location. These claims met an
overwhelming protest from others. A simple look at the map indicates why. Indonesia’s
proposed perimeter would have stretched over 3,000 miles east to west and 1,200 miles
north to south; that of the Philippines would have extended 600 miles east to west and over
1,300 miles north to south. If accepted by other states, the proclaimed internal waters
status of the seas enclosed would have abolished rights of free passage, the right of
submarines to enter and travel submerged, and the rights of foreign aircraft to fly over the
waters involved unless states had negotiated treaty rights.35 UNCLOS III (Articles 46–51)
limits the length of archipelagic baselines to a normal maximum of 100 nautical miles. In
the case of very large archipelagos, up to 3 percent of the total number of baselines may
exceed the limit to a maximum of 125 nautical miles. The United States has always
opposed the archipelago theory. In Civil Aeronautic Board v. Island Airline, Inc. (1964),36

the U.S. Circuit Court held that the channels separating the Hawaiian Islands beyond the
3-mile limit then claimed by the United States were international waters. The boundaries
of Hawaii, therefore, were defined by a belt of territorial waters around each island (now 12
nautical miles).

Adjacent States If states have adjacent or opposite coastlines, the issue of an equitable
border between the two becomes an important question. Often, the contentious issues
involve the right to resources of the seabed/subsoil/continental shelf, although fisheries have
played a role as well.37 UNCLOS III (Article 15) provides a formula for equitable division.
The rule would not apply if historic title or some other special circumstance dictates a
different outcome.

Sovereignty and Its Limits A state has complete sovereign control over all areas including
the airspace, waters, seabed, and subsoil within the delimited area. Custom and treaty do
establish a right of innocent passage for foreign vessels, defined as “traversing the sea
without entering internal waters” (Article 18). No right of innocent passage exists for aircraft.
Transit must be continuous and expeditious, although a ship may stop and anchor insofar
as the same are incidental to ordinary navigation or rendered necessary by weather
conditions or distress. The ship in innocent passage has a duty to obey all safety and
navigation rules established by the coastal state and must not engage in any activity that
would be prejudicial to the “peace, good order or security of the coastal state” (Article 19).
The coastal state may not exercise its criminal or civil jurisdiction on board a ship in
innocent passage unless an activity does disturb the peace, good order, or security of the
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coastal state or the captain of the vessel requests assistance.
For example, passage of a foreign fishing vessel is not considered innocent if it fails to

observe the laws and regulations prohibiting fishing by such vessels in the territorial sea.38

Violation of such a ban led to a violent confrontation between the Bahamas and Cuba. In
May 1980, the Flamingo, a Bahamian patrol boat, chased and arrested two Cuban fishing
boats caught fishing in the Bahamian territorial sea. Responding to a radio call from one of
the fishing ships, two Cuban military planes strafed and sank the Flamingo. Four Bahamian
marines died in the attack. After some intense negotiations, Cuba agreed to pay $10 million
in reparations for the sinking of the Flamingo and the murder of the four marines. The
eight Cuban fishermen who started it all were convicted of poaching in July 1980.39

Presumably, the right of innocent passage applies to warships as well as merchant ships.
The United States has always insisted upon this right, but during the Cold War, the Soviet
Union and its allies recorded reservations to the 1958 Geneva Convention on the
Territorial Sea that made such passage dependent upon prior authorization. A survey of
contemporary opinion finds a considerable split. Brownlie argues that a significant number
of states, indeed perhaps a majority, make such passage subject to prior consent.40 Some,
the United States included, have argued that the heading “Rules Applicable to All Ships” in
UNCLOS III (Articles 17–32) applies to warships by direct inference.

International Straits The question of free passage through straits is a major concern of
maritime states. An international strait is any passage connecting two portions of the high
seas (or EEZs). The Bosporus and Dardanelles, the Strait of Gibraltar, the Strait of
Magellan, the Gulf of Aden, the Strait of Hormuz, the Straits of Tiran, and the Strait of
Dover may be familiar names. Writers have identified at least 120 international straits in
the world that have a width of 24 miles or less.41 As we noted earlier, the contemporary
trend to expansive claims to territorial seas means that many of these passages now fall
entirely within territorial seas. UNCLOS III (Article 38) grants “transit passage,” defined as
continuous and expeditious passage, through (and over) international straits. On its face,
transit passage would seem to give the coastal state less authority over the activities of ships
because no requirement of “innocence” attaches even though there is an obligation to
refrain from any activities not directly connected with their normal modes of “continuous
and expeditious” progress through the strait.

Zones of Special Jurisdiction

Contiguous Zones In the introduction to this chapter, we noted that coastal states may
exercise protective and preventive control over a strip or belt of the high seas contiguous (or
adjacent) to their territorial waters. Since 1790, the United States has claimed jurisdiction
for customs purposes up to a distance of 12 miles from the shore. Under a number of
special “liquor treaties” with Great Britain and other states during the Prohibition Era, the
United States had the right to stop, board, search, and seize vessels of the contracting states
within one hour’s sailing distance from the shore. In 1935, Congress passed the Anti-
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Smuggling Act, which authorized the president to establish at need so-called customs
enforcement areas up to 50 nautical miles beyond the 12-mile limit.

The 1958 Convention on the Territorial Sea and the Contiguous Zone formally
recognized the idea of a zone of the high seas beyond territorial waters in which states could
prevent infringement of their customs, fiscal, immigration, or sanitary regulations. It firmly
established under international law that states had the right to punish violations of such
regulations committed in the contiguous zone.42 UNCLOS III (Article 33) incorporated
the definitions of the 1958 Convention but provided for a 24-nautical-mile limit (from
shore) rather than the 12-mile limit in the original. Note that jurisdiction to prescribe and
enforce extends only to those issue areas specifically identified in the treaty.43 Beyond
territorial waters, jurisdiction over other matters, criminal and civil, depends upon what
states have chosen to do within the permissive grant in the convention. Some have chosen to
extend their rights under the convention to the maximum possible limits (the United
States); others have chosen to claim more modest limits.44

The Continental Shelf Until 1945, exploitation of the deep seabed and subsoil outside of
the territorial sea was open to all on an equal basis. In September 1945, President Harry
Truman issued a proclamation that reserved exclusive rights to the United States over an
area of the ocean floor outside of the territorial sea termed the continental shelf.45 In most
areas of the world (the west coast of South America excluded), the seabed slopes gently
away from the coast until it falls abruptly to abyssal depths (several thousand feet deep). The
width of the continental shelf varies enormously from less than a mile to more than 100
miles. Control of the area became important to states when they discovered substantial
exploitable oil and natural gas deposits under the shelf. The possibility of tapping into other
resources, such as sedentary fish stocks (oysters, etc.), added to the incentive to claim
exclusive rights. The Truman Proclamation attempted to balance the interest in controlling
access to resources with freedom of navigation and fishing by explicitly noting that the
claim involved only the seabed and subsoil, not the superjacent waters or airspace. In sum,
the waters and airspace above the shelf outside of the territorial sea would retain their
character as high seas.

The continental shelf gives us an interesting study in the development of an international
norm. Events illustrate a strength of customary practice—the ability to respond to new
phenomena expeditiously. While normally we think of customary law as evolving over a
long period of time, a single clear precedent can quickly shape a new rule—particularly in
an issue area either where no clear identifiable previous practice exists or where practice has
been inconsistent or sporadic. The 1958 Convention recognized exclusive rights to the
seabed and subsoil resources of the shelf (Article 2). It contained a provision based upon
depth of exploitation (200-meter isobath). Rapid technological change made that limit
obsolete even before the treaty entered into force.

If a state chooses not to exploit such resources, its sovereign rights preclude any other
state from doing so without express consent of the littoral (coastal) state. Of particular
interest here is Article 2.4 (Article 77, UNCLOS II), which gives the coastal states exclusive
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control over “living organisms belonging to sedentary species.” This would include oysters
(pearl cultivation) or other species that can move only in constant contact with the
seabed.46 With minor variations, the definition for example, the 1982 UNCLOS III
incorporates most of the provisions of the 1958 instrument.47 The only limitation to
sovereign rights on the shelf relate to submarine pipelines and cables. States may not
impede the laying or maintenance of submarine cables and pipelines subject to their right
to take reasonable measures for the exploration of the shelf and the exploitation of its
resources (Article 7). As a note in passing, the question of “cables” now has considerably
less relevance because satellites have replaced cable as an essential communications link.

Subject to these restrictions, the coastal state may construct and operate installations on
the shelf necessary for its exploration or the exploitation of its natural resources. For
obvious reasons, no installation constructed on the shelf has the status of an island. These
installations cannot generate territorial seas of their own, although states may establish
reasonable safety zones around them. The convention forbids any construction that would
interfere with the use of recognized sea lanes (Article 60.7). An interesting and open
question concerns the right to construct defense installations on the shelf. The treaty does
not address the subject. So far, no state has advanced a claim to do so.

U.S. V. RAY

U.S. Court of Appeals (5th Cir., 1970) 423 F.2d 16

Facts

The United States brought an action to enjoin two private companies from
constructing artificial islands around, and erecting buildings upon, two reefs
(Triumph Reef and Long Reef) located 4.5 miles east of Elliot Key off the southeast
coast of Florida. In 1963, a Bahamian corporation (Atlantis Development), whose
charter authorized it to develop property in international waters, sought to establish a
new “country” on the reefs—Atlantis, Isle of Gold. The corporation built four
buildings, three of them destroyed by a hurricane that struck in September of that
year. The U.S. Army Corps of Engineers notified Atlantis that the reefs formed part of
the Outer Continental Shelf of the United States.

In November 1964, an American corporation, Acme General Contractors, applied
for a permit for dredging and construction at Triumph Reef. The company intended
to establish the Grand Capri Republic on this reef, Long Reef, and two others. The
Corps of Engineers denied this permit. Atlantis Development filed a complaint
alleging a claim to prior ownership. Acme, in partnership with Ray (a U.S. national),
began to dredge and fill at Triumph and Long Reefs without authorization. The
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United States filed an action to compel Acme and Ray to cease their activities. Atlantis
filed a cross complaint against Acme and Ray alleging trespass and asserting its
superior claim to the property.

Issues

Are the areas in question under the jurisdiction of the United States?
Can Atlantis advance a valid proprietary claim to the areas in question?

Decision

The areas are unquestionably under U.S. jurisdiction. Neither company has any basis
for asserting a valid title.

Reasoning

Both by national legislation (the Outer Continental Shelf Lands Acts of 1953) and by
international convention (ConShelf), the United States has an exclusive right to
explore and exploit the reefs.

Additionally, the court noted, “Obviously the United States has an important
interest to protect in preventing the establishment of a new sovereign nation within
four and one-half miles of the Florida Coast, whether it be Grand Capri Republic or
Atlantis, Isle of Gold. The rights of the United States in and to the reefs and the vital
interest that the Government has in preserving the area require full and permanent
injunctive relief against any interference with those rights by defendants and
intervenor.”48

Note

A delightful aspect of this case involves the thorough presentation of arguments and
evidence by the attorneys for Acme and Atlantis concerning the requirements for
establishing a new island nation.

Dividing the Continental Shelf Oil and fish are at the root of any number of disputes that
involve the continental shelf and the exclusive economic zone (EEZ). The United States
has a number of outstanding disputes with Canada over the extent of both regimes. As The
Economist cogently noted, globally there are dozens of disputes over islands, “many of them
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specks that no one would care about—were it not for the oil and the fish.”49 Some
problems have become more intense because of perceptions that certain fisheries may be on
the verge of collapse if more effective management practices are not put into place.
Considering the economic stakes involved, the variation in natural and political boundaries
around the world, and the relative newness of the idea of a continental shelf, the question
of equitable division of resources among adjacent or opposite states can generate spirited
(and sometimes expansive) claims. Norway went from a relatively poor northern state to a
very rich one based solely on the oil resources under its continental shelf.

The North Sea Continental Shelf case50 (Denmark, the Netherlands, and the Federal
Republic of Germany, February 20, 1969) is among the first litigation over apportioning
the shelf among adjacent and opposing states. The case had two interesting issues, one
involving a plea for equity and one involving customary law. The problem of equity flowed
from a geographic quirk. Due to the peculiar shape of part of the German coastline in the
North Sea (deeply indented at one point), drawing the boundaries according to the
equidistant principle in Article 6 of the ConShelf treaty would give Germany considerably
less of the shelf than merited by the length of its coastline. Indeed, Germany advanced the
novel argument, rejected by the court, that the shelf should be divided in proportion to the
length of each state’s coastline. The second issue involved the status of the “equidistant
principle” in Article 6. Denmark and the Netherlands argued the proposition that it
formed a rule of customary law binding on Germany even though it had not ratified the
agreement.

While the court has the authority to decide a case ex aequo et bono with the consent of
the parties (see Chapter 3), it has never done so. It did discuss the question of equity at
some length, but struggled with the question of applicable principles. It clearly declined to
accept the idea of pure distributive justice embodied in the ex aequo et bono concept, but
clearly did accept the principle of equity in the Aristotelian sense—a tempering of injustice
—in redrawing the baselines.51

As another exercise in the application of customary law, on the second issue, the court
found that while many parts of the 1958 treaty might be considered as declaratory of
customary law, there was no evidence that the method of drawing baselines in Article 6 had
any substantial support in prior practice. Hence, it could not be considered a rule of
customary law binding Germany.

One last note on this case seems appropriate concerning the attitude of the ICJ toward
all of the cases in this issue area. In every case, the Court has expressed a strong preference
that the disputing parties should negotiate the differences rather than litigate them. As we
shall see, the contentious nature of the overall relationship between the parties has often
precluded direct settlement through diplomatic means. Nonetheless, the interplay here
forms a fascinating study of the interrelationship of politics and law in dispute settlements.

United States, USSR, and Japan The USSR, Japan, and the United States did successfully
negotiate a series of agreements relating to Japanese and Soviet fishing for the king crab.
Between the United States and the USSR, the issue turned on whether the area in question
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could be considered a traditional fishery (see following discussion of the EEZ). Both states
agreed that king crab comprised a continental shelf resource subject to the exclusive control
of the state where found.52 After recognizing that abrupt cessation of king crab harvesting
would work an economic hardship on the USSR, the two agreed to a gradual reduction.

On the other hand, the legal issue between the United States and Japan was “Do king
crabs swim or walk?” If they swim, then they fall into the classification of fish, which then
could be freely taken in the superjacent waters over the shelf outside of territorial waters. If
the crabs primarily move by walking in constant contact with the shelf, then they become
part of the property of the state claiming the shelf. When the negotiation began, Japan had
not signed the 1958 ConShelf Convention and reserved its legal position while also,
somewhat unhappily, agreeing to a reduction in its fishing activities. The New York Times
reported that the outcome of the negotiations left the Japanese unhappy and perhaps a little
“crabby.” The United States also agreed to extend its good offices to help the Soviet Union
and Japan resolve their conflict over their competition for king crab in the areas
concerned.53

Exclusive Economic Zones (EEZs)

Analysts of UNCLOS III tend to agree that the construction of EEZs represents a major
legal as well as political achievement. EEZs are not an entirely new idea. Their early uses
mainly involved claims to exclusive fisheries zones. For example, in 1945 the United States
had proclaimed a conservation zone in the high seas contiguous to the coasts of the United
States. The zone applied to areas where only American nationals had been fishing.54 In
areas where nationals of other states shared the fishery, the proclamation called for
agreements with other governments to regulate activity. Proclamations of other countries
attempted to exclude foreign fishermen altogether. In 1976, President Ford signed the
Fishery Conservation Management Act that expanded what had been a zone of 12 miles to
a breadth of 200 nautical miles.55 The law did not prohibit all foreign fishing in the zone,
but it did limit the catch of foreign vessels only to excess stock that could not be harvested
by American fishermen. Conservation of fishing stocks formed the central concern of the
legislation. The United States proclaimed a 200-nautical-mile EEZ in 1983. Note that the
zone applies to Hawaii and Puerto Rico as well as the continental United States.

A broad consensus emerged from the conference negotiations. It attempted to balance
“sovereign rights” of the coastal state over certain activities within the EEZ with the right of
all states to use the area. The territorial sea ends at 12 nautical miles; the contiguous zone
ends at 24 nautical miles. The EEZ may extend 200 nautical miles from the baseline used
to determine the territorial sea (or 188 nautical miles from the boundary of the territorial
sea—Article 56). Within the 188-nautical-mile area, states have limited sovereign rights
(exclusive rights) defined by the treaty. For example, the coastal state may not enforce
customs or other regulations in the EEZ. UNCLOS III strikes a balance—the area of the
EEZ does not qualify as “high seas,” because the coastal state has certain limited “sovereign
rights” (and certain duties).
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Controversies over delimiting boundaries abound because of the potential to exert
control over very large areas of the ocean that might contain important resources or that
might give an important strategic advantage. The Beagle Island/Channel dispute between
Argentina and Chile (Chapter 5) became so contentious because of the island’s location,
not because of any inherent value the land may have had. Similarly, China and Japan have
had ongoing talks over Japanese claims that Okinotorishima, an atoll in the Philippine Sea,
though clearly belonging to Japan, forms a point from which Japan may claim a 200-mile
EEZ. At issue is the definition of an “island” in UNCLOS III (Article 121).56

In the EEZ, the coastal state has the right to exploit and take measures to conserve and
manage the natural resources, living or nonliving, of the waters above the seabed, of the
seabed, and of the subsoil (Article 56). Within the zone, the coastal state has the exclusive
right to determine the allowable catch of the living resources in its EEZ. It may build
artificial islands and other installations and structures. Other states may enjoy rights of
navigation, overflight, and the laying of submarine cables and pipelines. In general,
delimiting the EEZs of opposite or adjacent states will follow the same principles as those
applicable to continental shelf questions when natural gas, oil, or other natural resources are
involved. In the case of fisheries, other equitable principles may come into play. In this
respect, consider the dispute between the United States and Canada over the Gulf of
Maine.57 The questions concerned control over Georges Bank, one of the world’s most
productive fisheries. Even after the delimitation, the United States and Canada engaged in
extended negotiations to work out the details of management and conservation.

An ongoing problem of fishery management stems from the simple fact that fish move.
Some stocks may “straddle” the line between the coastal state’s EEZ and the high seas.
Others are highly migratory. UNCLOS III did not directly address the problems caused by
these stocks, necessitating the development of a follow-on treaty, the Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks (New York, August 4, 1995). This instrument entered into
force on December 11, 2001.58 The United States, Canada, Brazil, Japan, the Russian
Federation, and the European Community have ratified the treaty. Significantly, Chile,
Ecuador, and Peru have not signed.

Straddling stocks have generated great controversies.59 During a 1997 dispute over the
equitable division of catch off the Alaskan coast, Canadian salmon fishermen blockaded an
American ferry in port to protest what they saw as the inaction of their government in
safeguarding their interests.60 In May 2008, the two states signed yet another bilateral
treaty in an effort to resolve the issues generated by management of the fisheries.61
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HIGH SEAS

Traditionally, the term high seas referred to all areas of the world’s oceans located outside
the limits of the territorial seas claimed by states. As we discussed previously, states have
increasingly laid claim to exercise rights over resources in certain areas of the high seas
(contiguous zones, EEZs, and continental shelf) and the status of the deep seabed under the
high seas still remains an area of some controversy. Although UNCLOS III (Article 86) in
theory excludes EEZs and archipelagic waters as belonging to the modern high seas, we
have discussed the rules applying to these areas as exceptions applicable to specific
circumstances and events because much of the high seas regime still applies to most ships
operating in these areas.

Prescription and enforcement on the high seas depend upon a complementary blend of
custom, treaty, and national law. In some cases, UNCLOS III specifies direct obligations;
in others (flag regulations), it directs states to enact appropriate measures enforceable
through national means and courts. Portions of UNCLOS III are generally regarded as
codification of customary law and may be considered binding and enforceable against
nonsignatories. UNCLOS III (Articles 88 and 89) states that the high seas shall be
“reserved for peaceful purposes” and that no state “may validly purport to subject any part
of the high seas to its sovereignty.” Rights of states, among others, include freedom of
navigation, overflight, fishing, and scientific research. Landlocked states—those having no
seacoast—have a right of free access to the sea (Articles 124–132). To this end, states
interposed between the sea and a landlocked state should by treaty grant freedom of transit
through their territory and accord to vessels flying the flag of the landlocked state treatment
equal to that accorded to their own ships.

Policing the High Seas

Under normal circumstances, only the crew of a warship of the same flag (nationality) can
board a merchant vessel on the high seas. A warship encountering a foreign merchant vessel
may board for purposes of investigation if the captain has reasonable suspicion that the
vessel is engaged in improper activities such as piracy, the slave trade, unauthorized
broadcasting (a pirate radio or TV station), or refusal to show its flag, or if, upon request,
the flag state gives permission.62 In the interest of suppressing certain activities such as drug
smuggling and the slave trade, states have made cooperative agreements (based upon
reciprocity and common interest) to permit a right of mutual enforcement against their
merchant vessels. An example is the agreement between the United States and the United
Kingdom with respect to narcotics trafficking. Still, the rules of jurisdiction may lead to
some interesting problems. Consider the following two incidents that illustrate potential
problems of enforcement. In each, remember the basic principle of jurisdiction: a state has to
have some essential connection to the act.
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THE EVERGREEN

In May 1982, the Evergreen, a freighter sailing on the high seas under the
Panamanian flag, had a minor mutiny on board. Two Filipino crew members killed
the first officer, a citizen of India. The Israeli master brought the ship into U.S.
territorial waters and radioed for help. Before FBI agents and Coast Guard personnel
boarded the ship, the crew had subdued the mutineers. Upon reaching Houston, the
master surrendered the two mutinous sailors to private security guards hired by the
Panamanian consul general in Houston. The sailors were then flown to Panama for
trial (in the flag state). The United States, while cooperating with Panama, had no
claim to try them. The sailors had committed no criminal act within any jurisdiction
the United States could reasonably claim.

THE MAERSK DUBAI

The Maersk Dubai illustrates a growing problem—the smuggling of migrants. In an
effort to stem the flow, Canada and many other states have enacted stiff penalties
against ships and owners if caught with illegal immigrants on board. Smugglers of
human cargo prey on the poor and the desperate. Horror stories abound. To
maximize profits and because they care little about the lives of others, “sponsors” will
cram as many individuals as they can into containers. The BBC has stated that human
trafficking has replaced the drug trade as the world’s largest illegal enterprise because
the risks are less and the profits just as large.63 Experts have noted that women and
children are particularly at risk. They often end up as prostitutes or cheap labor in
sweat shops.

In Canada, six Taiwanese officers (including the master) of the container ship
Maersk Dubai,64 registered in Taiwan, were accused of throwing three stowaways (of
Romanian nationality) overboard on the high seas. The case presented Canadian
authorities with an interesting problem. Because the crimes occurred on the high seas,
Canada has no basis for jurisdiction. Romanian law permits prosecution on the basis
of passive personality, but the extradition treaty with Canada specified only
territoriality or its equivalent. Canada does not recognize Taiwan as an independent
state and has no extradition treaty with it. After the court received assurances from
Taipei that the six would be vigorously prosecuted, the judge ordered their transfer to
Taiwan to stand trial.

Stateless Ships Because the flag essentially operates as a passport to the high seas, stateless
vessels sail at their own risk. Every state has the right to arrest a stateless vessel, but still
must observe whatever principles of national and international law that might apply. In
short, a stateless vessel may not have a nationality, but it (and its passengers and crew) do
not stand outside the law. States are not free to treat such individuals as pirates or as they
otherwise please.
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Piracy Contemporary international law mandates that each state pass appropriate national
legislation to control piracy. In that all states have a duty to suppress piracy (Article 100),
we can speak of “universal jurisdiction” in this instance. Maritime piracy still flourishes off
the coasts of Southeast Asia and Africa. It threatens the security of some of the world’s most
important sea lanes as well as the safe and orderly flow of international maritime commerce.
Data from the U.S. Coast Guard estimate direct financial losses incurred as a result of high
seas piracy at about $450 million per year. Incidents of maritime piracy hit a high in 2011
(445), but have dropped precipitously over the past five years. These figures, however, may
understate the extent of the problem because many attacks (e.g., incidents involving coastal
fishermen and recreational boaters) go unreported.65

Generally, contemporary publicists have treated Article 15 of the 1958 Convention on
the High Seas (incorporated as Article 101 in UNCLOS III) as a codification of existing
customary law.66 Piracy, in simple form, consists of the following acts:

(a) any illegal acts of violence or detention, or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed: (i) on the high seas, against another ship or aircraft, or against persons or
property on board such ship or aircraft; (ii) against a ship, aircraft, persons or property in
a place outside the jurisdiction of any State; (b) any act of voluntary participation in the
operation of a ship or of an aircraft with knowledge of facts making it a pirate ship or
aircraft; (c) any act of inciting or of intentionally facilitating an act described in
subparagraph (a) or subparagraph (b) of this article. (Emphasis added)

Article 15 represents an attempt at innovation because it includes aircraft as well as surface
vessels. Only military ships or aircraft or other official vessels and aircraft so authorized may
seize ships and aircraft suspected of piracy.

Hot Pursuit If a ship commits an offense within the internal waters, territorial waters, or
contiguous zone of a coastal state and then attempts to leave, the appropriate authorities of
the coastal state may pursue the vessel into the high seas to effect arrest. Hot pursuit (Article
111) must commence within the appropriate zone, be continuous, and end if or when the
fleeing ship enters the territorial sea of another state. Questions here often relate not so
much to the right to pursue, but to the methods pursuing ships may use to bring the alleged
violator into custody. Specifically, under what circumstances may a pursuing vessel resort to
overt force in attempting to arrest a ship “on the run” that has allegedly violated a statute?
In evaluating the question of reasonable uses of force in this context, consider the following
case of the M/V “Saiga” (No. 2).67 The standard applied is “reasonable measures in
context” (principle of proportionality). While this standard may sound vague in the
abstract, we should note that the principle underlies the policies used by most law
enforcement agencies in the United States to define when a law officer may use deadly force
to apprehend a suspect. It also presumably governs many other instances where states resort
to the use of force (see Chapters 11 and 19).
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THE M/V “SAIGA” (NO. 2) CASE

Saint Vincent and the Grenadines v. Guinea
International Tribunal for the Law of the Sea
(ITLOS) 39 International Legal Materials 1323
(1999)

Facts

The Saiga, an unarmed tanker flying the flag of St. Vincent and the Grenadines, was
pursued and arrested by Guinean authorities on suspicion that the ship had
committed, or was about to commit, violations of customs and contraband laws.
Guinea admitted that the arrest had occurred outside the EEZ of Guinea, but
maintained that its pursuit had conformed to Article 111 of UNCLOS III.

Issues

Did the arrest of the Saiga conform to the requirements of hot pursuit as defined
in Article 111 of UNCLOS III?
Did Guinea use unreasonable and excessive force in stopping and arresting the
Saiga?

Decision

The tribunal found that the circumstances surrounding the incident did not justify
the exercise of hot pursuit. Moreover, the actions of the arresting ships did not meet
the necessary tests to sustain a claim to hot pursuit. Finally, Guinea used excessive
force in apprehending the Saiga.

Reasoning

The tribunal found no evidence that the Saiga had violated any law or
regulation.
The conditions for the exercise of hot pursuit are cumulative—each must be
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satisfied for the pursuit to be legitimate. The tribunal found that pursuit was not
continuous and that, in the circumstances, the patrol boats could not have given
a visual or auditory signal to stop the tanker.
Guinea had no reasonable basis for opening fire upon a fully laden tanker.
Guinean officers also had no reason to use force once on board the tanker. The
crew offered no resistance. In indiscriminately firing, the officers showed little or
no regard for the safety of the ship and persons on board. The gunfire caused
considerable damage in the radio and engine rooms and seriously injured two
crew members.
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A NOTE ON REGIMES AND THE IDEA OF THE
GLOBAL COMMONS

As we noted earlier, the idea that areas outside the exclusive jurisdiction of any state formed
part of the global commons—that is, spaces open to all states on an equal basis—had become
part of the traditional law by the end of the eighteenth century. At that point, only the area
of the high seas really mattered. Over the next 200 years or so, as scientific and technical
advances generated new concerns (control of airspace, pollution of the atmosphere and sea,
and conservation and management of fisheries) and expanded the ability of individuals to
explore new vistas (deep sea and outer space) and tap into new sources of valuable mineral
deposits, questions of what areas ought to be included in the definition of commons became
hotly debated. In addition to the high seas (and deep seabed), Antarctica, outer space, and
the atmosphere above the high seas can be included as parts of the global commons.

The first part of this chapter has addressed many of the political trends that permitted
states to extend their claims for absolute control, or for an exclusive management role, over
large portions of the seas once considered part of the global commons. In this respect, the
events and negotiations that produced UNCLOS III created a series of new regimes68 to
govern specific areas: territorial sea, contiguous zone, EEZ, continental shelf, and high seas.
A regime includes all of the legal principles, institutions, practices, and expectations
relevant to a specific issue area. If we consider the regime of the high seas alone, we find
that our discussion in this chapter, appropriate for an introductory undergraduate text, has
barely scratched the surface of the complex of rules, institutions, regulations, and
procedures relevant to everyday operations.

To give some idea of the importance of regime as a consideration and where it fits in our
overall discussion of law, we will briefly describe the activities of the International Maritime
Organization (IMO).69 The IMO provides

machinery for cooperation among Governments in the field of governmental regulation
and practices relating to technical matters of all kinds affecting shipping engaged in
international trade; to encourage and facilitate the general adoption of the highest
practicable standards in matters concerning maritime safety, efficiency of navigation and
prevention and control of marine pollution from ships. (Emphasis added)

IMO activities include the development of new conventions to codify practice (Safety of
Life at Sea, 1960) or deal with emerging issues such as air and sea pollution from ship
operations (MARPOL). IMO has spearheaded efforts to simplify issues of liability and
compensation for tanker spills and accidents, to improve ship communications
(International Mobile Satellite Organization), or to develop the new safety measures such as
the recent Global Maritime Distress and Safety System (GMDSS). UNCLOS III may
provide an overarching set of principles to govern each regime (a “charter” or
“constitution” of sorts), but practical operations demand a myriad of other administrative
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and technical regulations to give operational reality to the general principles of the treaty.
This brief introduction should emphasize the dynamic nature of regimes. They change and
evolve to meet new circumstances and challenges. Consider that within states,
administrative law and regulations form a major part of the legal code. Ask any interstate
trucker about the domestic “regime” that governs his or her operations.

The Deep Seabed

The debate over access to the deep seabed (as well as Antarctica and outer space) has
evolved within the context of the “North–South” divide among states, more so than for any
other area of the sea. In this case, the states in the “South” have championed a new
principle, the Common Heritage of Mankind (CHM), as governing access to, and
distribution of, the resources of global common spaces. In 1970, the UN General Assembly
adopted the Declaration of Principles Governing the Seabed and Ocean Floor and the
Subsoil Thereof, Beyond the Limits of National Jurisdiction.70 The declaration stated that
this space, now designated as “the Area,” and all its resources were to be considered as the
common heritage of humankind. No state could claim any portion by asserting a sovereign
or other right. The CHM principle mandated that the benefits from any exploitable
resources found in the global commons should accrue to all states. The success of the
“South” in structuring the deep seabed mining regime (Part XI, Annex III, Annex IV)71 to
reflect CHM principles resulted in the refusal of the United States, the United Kingdom,
and a number of other major maritime states to sign UNCLOS III even though the balance
of the treaty clearly favored their interests.

To move the process of ratification forward, states working under the auspices of the UN
General Assembly developed a supplementary agreement that altered the provisions of Part
XI, limiting the full implementation of the deep seabed regime to the contingency where
such activities become economically viable under free market principles.72 The agreement
paved the way for the states of the European Community (EC) that had not signed or
acceded, as well as other maritime powers such as Japan, to ratify or submit a document of
accession to the convention. The United States signed the agreement, but as of this writing
(November 2011) the Senate still has not ratified UNCLOS III. Note that because the
greatest part of the treaty was considered as a codification of customary law to which the
United States has given its consent, the treaty, except for the seabed mining provisions, can
be cited as evidence of customary practice in any litigation by a state party in litigation
against the United States.

While the CHM principle formed the objection of states in the “North,” other
considerations came into play as well. For example, the possibility of extracting manganese
and copper from the ocean floor set up a direct conflict with states in the “South” whose
economic well-being relied upon the mining and export of these metals.73 Access to metals
may highlight the discussion, but other, more seemingly mundane, resources—such as
sand, gravel, and shellfish remains—are also relevant. Some estimates have suggested that
the resources from the ocean floor may far exceed the remaining deposits on land. In this
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instance, the important point is that analysts often treat the “South” as a unified entity. Yet
many different issues cut across the announced common interests.

In the original plan, the International Seabed Authority (hereafter, the “Authority”)
would govern all activities in the Area to ensure compliance with CHM—that is, to ensure
the equitable distribution of benefits. The Authority would carry out its task through the
Enterprise, its operating arm. Certain states would gain “pioneer” investor status, which
would permit exploration before the convention’s entry into force and would then give
them preferred status in the award of contracts for actual mining operations.

The United States (and other developed maritime states) argued that the original regime
had several flaws. It presumed a centrally planned economic model that preempted free
market private enterprise. It did not give states with major economic interests in seabed
mining a decision-making role commensurate with their interests and potential
investments. The membership of the council overseeing the Enterprise would be dominated
by developing countries, while the United States could be excluded. Finally, the system of
payments to the Authority and other requirements could severely reduce the commercial
viability of seabed mining. The 1994 Agreement addressed these issues to the satisfaction of
all, including the United States. Articles 1 and 2 of the Agreement stipulate that Part XI of
the 1982 Convention and the Agreement stand as a single instrument. In the event of a
conflict, the provisions of the Agreement control. States can accede to the Agreement only
if they also consent to the 1982 Convention. Under the revised regime, if deep seabed
mining does become an economic reality, it will be a market-based system.

399



SUGGESTED READINGS

Antrim, L., “Mineral Resources of Stateless Space: Lessons from the Deep Seabed,” 59 Journal of International Affairs 55
(2005).

Byers, M., “Policing the High Seas: The Proliferation Security Initiative,” 98 AJIL 526 (2004).
Castillo, L. del, (ed.), Law of the Sea, From Grotius to the International Tribunal for the Law of the Sea (Brill, 2015).
Ferrara, P., Sovereignty Disputes and Offshore Development of Oil and Gas (Nomos Verlagsgesellschaft, 2016).
Garcia-Revillo, M. G., The Contentious and Advisory Jurisdiction of the International Tribunal for the Law of the Sea

(Nijhoff, 2015).
Gilmore, W. C., “Hot Pursuit: The Case of R. v. Mills and Others,” 44 ICLQ 949 (1995).
Harrison, J., Making the Law of the Sea: A Study in the Development of International Law (Cambridge, 2013).
Hayton, B., The South China Sea: The Struggle for Power in Asia (Yale, 2014).
Hong, S.-Y., and Dyke, J. M. van, (eds.), Maritime Boundary Disputes, Settlement Processes, and the Law of the Sea

(Nijhoff, 2009).
Jayakumar, S., and Koh, T. (eds.), The South China Sea Disputes and Law of the Sea (Edward Elgar, 2013).
Juda, L., International Law and Ocean Management (Routledge, 2013).
Koutrakos, P., and Skordas, A. (eds.), The Law and Practice of Piracy at Sea: European and International Perspectives

(Hart, 2014).
Maidment, S., “Historical Aspects of the Doctrine of Hot Pursuit,” 46 British Yearbook of Int’l Law 365 (1972–1973).
Rothwell, D. R., Elferink, A. E., Scott, K. N., and Stephens, T. (eds.), The Oxford Handbook of the Law of the Sea

(Oxford, 2015).
Rothwell, D. R., and Stephens, T., The International Law of the Sea, 2nd ed. (Hart, 2016). (Oxford, 2015).
Walker, G. K., The Tanker War, 1980–88: Law and Policy (Naval War College, 2000).

400



Notes

1 Texts: “Territorial Sea,”
http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_territorial_sea.pdf; “High Seas,”
http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_high_seas.pdf; “Continental Shelf,”
http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_continental_shelf.pdf; “Fishing and
Conservation,” http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_fishing.pdf.
2 Currently, membership stands at 191 after the second expansion in the wake of the breakup of Yugoslavia and the
Soviet Union, www.un.org/Overview/growth.htm.
3 Text at www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.
4 Text at www.un.org/depts/los/convention_agreements/texts/unclos/closindx.htm.
5 For a quick overview of the scope and complexity of U.S. law here see, Office of General Counsel, “Seaward Limit of
Laws,” NOAA, http://www.gc.noaa.gov/gcil_seaward.html.
6 Article 91, UNCLOS III. An interesting aside is that once registered, a ship attains juristic personality—it may sue
and be sued. Keep this in mind while considering the issues of flags of convenience.
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convenience (FOCs) by the Fair Practices Committee of the International Transport Workers’ Federation (ITF), which
runs the ITF campaign against FoCs: Antigua and Barbuda, Aruba (Netherlands), Bahamas, Barbados, Belize, Bermuda
(United Kingdom), Burma, Cambodia, Canary Islands (Spain), Cayman Islands (United Kingdom), Cook Islands
(New Zealand), Cyprus, German International Ship Register (GIS), Gibraltar (United Kingdom), Honduras, Lebanon,
Liberia, Luxemburg, Malta, Marshall Islands (United States), Mauritius, Netherlands Antilles, Panama, St. Vincent, Sri
Lanka, Tuvalu, and Vanuatu; www.lloydslist.com/ll/sector/tankers/article358721.ece. Luxembourg stands out here
because it is landlocked!
8 UNCLOS III, Article 91.1.
9 See UNCLOS III, Article 92(2). Jurisdiction over stateless vessels on the high seas was involved in two interesting
American cases: United States v. Cortes, U.S. Ct. of Appeals, 5th Cir., 588 F.2d 106, 1979, reported in detail in 20
Harvard Int’l L. J. 397 (1979); and United States v. Marino-Garcia (two consolidated cases), U.S. Ct. of Appeals, 11th
Cir., 679 F.2d 1373, 1982, reported in 77 American Journal of International Law 630 (1983). These cases brought out
the fact that all nations have the right to assert jurisdiction over stateless vessels on the high seas, even if no direct
connection exists between the vessel and the state asserting jurisdiction.
10 See Gerson & Schwartz, P.A., “ ‘Flags of Convenience’ Are a Dangerous Loophole for Cruise Passengers,”
http://news.injuryattorneyfla.com/2014/12/flags-convenience-dangerous-loophole-cruise-passengers.html.
11 S. Morrissey, “For vacationers encountering trouble on cruise ships, U.S. laws may provide little help,” ABA Journal
(November 1, 2013),
http://www.abajournal.com/magazine/article/for_vacationers_encountering_trouble_on_cruise_ships_u.s._laws. The
FBI potentially has the authority to investigate if the victim or perpetrator is a U.S. national on any vessel during a
voyage that departed from or will arrive in a U.S. port (Title 18, sec. 8 U.S. Code). But when an incident occurs outside
the territorial waters of the U.S., a number of other factors come into play in determining the FBI’s role and ability to
investigate. In addition to the laws of the U.S., the laws of other sovereign states and the jurisdictional principles of
international law will determine its legal authority to respond to and/or investigate the crime.
12 While the following article has some inaccuracies in terms of jurisdiction, it still contains some essential
considerations if you are traveling by ship to any place. L. Emmett, “Disney cruises and their flags of convenience—
how protected are you if you are a victim of crime on their ships?” Sunlit Brit—A British mom in Mickey’s kingdom
(March 27, 2014), http://www.hypeorlando.com/sunlit-brit/2014/03/27/disney-cruises-and-their-flags-of-convenience-
how-protected-are-you-if-you-are-a-victim-of-crime-on-their-ships/.
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1.
2.
3.

4.

5.

NATIONAL AIRSPACE

The invention of the balloon and more especially the airplane made it necessary to clarify
the rights of states in the air above their territory. As with any newly emerging area of
concern, writers advanced a number of theories: (1) states had complete freedom in
airspace, just as on the high seas; (2) states could claim territorial jurisdiction in airspace up
to about 1,000 feet above the ground, with the upper air again free, as in the case of the
high seas; (3) states could claim the entire airspace above a state with no upper limit, but
only with a servitude of innocent passage granted to all aircraft registered in friendly foreign
countries; and (4) states had absolute and unlimited sovereignty over national airspace, with
no upper limit.1

The last proposition quickly received general approval when the outbreak of World War
I led all belligerent states to assert full sovereignty over their national airspace. Neutrals, in
turn, denied all right of passage to belligerent aircraft, thus aligning national airspace with
the rules applying to the land surface rather than with those applicable to neutral territorial
waters. In fact, both the Swiss and the Dutch armed forces, maintaining the integrity of
their neutral airspaces, brought down a number of belligerent aircraft that had penetrated
their national airspaces. By the end of the conflict, national sovereignty over airspace had
gained almost universal acceptance. The 1919 Paris Convention for the Regulation of
Aerial Navigation2 embodied the idea of full sovereignty (Article I) but also contained a
right of innocent passage for private aircraft subject to the rules of the convention.

No question exists today about the legal status of national airspace—states have complete
and exclusive sovereignty over the air above their territories (including the territorial sea but
not the contiguous zone). The 1944 Chicago Convention on Civil Aviation,3 which still
provides the essential structure for modern commercial and private aviation operations,
reaffirmed the rule from the Paris Convention. Furthermore, Articles 6 and 7 of the
Chicago Convention specifically state that no scheduled international flights may come
into the territory of a state party without explicit previous authorization. Still, a group of
concepts emerged from the Chicago conference that became known as the “five freedoms of
the air”:

The privilege of flying over the territory of another state without landing;
The privilege of landing in another state for technical reasons only (e.g., refueling);
The privilege of landing in another state to discharge passengers, cargo, or mail picked
up in one’s own state;
The privilege of landing in another state to pick up passengers, cargo, or mail destined
for one’s own state;
The privilege of landing in another state to pick up or discharge passengers, cargo, or
mail from a third state.

Article 5 of the convention would seemingly give other flights—that is, those “not
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engaged in scheduled international air services”—the first two freedoms, but for the most
part, state practice has ignored the difference between “scheduled” and “unscheduled.”4

States struggled with the multiplicity of issues raised by these ideals but failed to create a
multilateral regime governing traffic rights (the last three freedoms) for scheduled air
service.5 As a result, permission for international commercial air operations is granted
primarily only through an unwieldy set of bilateral treaties that deal with routes, capacities,
and other matters of concern.

The doctrine of absolute sovereignty means that aircraft have no right of innocent
passage through national airspace, though most states clearly have the right to assign entry
and exit lanes, if only for purposes of control induced by considerations of national defense.
This includes the right to delineate routes or lanes over its territory through which planes
may traverse the national airspace. States may designate specified areas as closed to foreign
aircraft in the interest of national security. In fact, most countries require that foreign
commercial airlines in transit passage obtain prior permission to cross national territory
and, in many cases, pay a standard overflight charge per flight. Specific permission is
required if foreign military aircraft wish to enter the national airspace. For example, in the
April 1986 raid on Libya, American planes had to fly a circuitous route from bases in Great
Britain because France had refused overflight permission.6

The Chicago Convention also created the International Civil Aviation Organization
(ICAO) as the operational arm that would promote technical and administrative
cooperation among states party to the convention. Another major component of the air law
regime is the International Air Transport Association (IATA), a private organization that
represents the industry regarding issues of mutual concern.7 Until airline deregulation in
the late 1970s, the IATA operated as a cartel through which (subject to government
approval) airlines set ticket prices and other fees. Today the IATA provides a forum for
discussion of common concerns besides acting as a lobbyist in various other situations when
the industry wishes to present a common front.

Jurisdiction

As we noted in Chapter 12, like ships, aircraft also have nationality (Article 17). Unlike the
law of the sea, no “flags of convenience” exist for aircraft. Indeed, many states directly own
and operate airline companies. In many respects, the rules of jurisdiction parallel those for
ships. Within foreign national territorial airspace or airports, both the foreign state and the
“flag” state have concurrent jurisdiction. Just as with ships, “territory” trumps “flag” if the
foreign state chooses to exert its authority in a specific case. For aircraft, the concept of flag
extends much further than it does for ships. Beyond the territorial sea, coastal states do not
have jurisdiction over the airspace above their contiguous zones, the continental shelves, or
their exclusive economic zones (EEZs). Once outside of the territorial sea, for aircraft the
flag forms the basis of exclusive jurisdiction.

Occasionally, new circumstances may produce gaps in domestic laws because legislators
have not thought ahead. By its very definition, law must have a basis for application.
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1.
2.

Consider the circumstances in the following case. The defendant clearly committed the acts
charged to him, but the court, upon a search, found that no legislation existed to prescribe
punishment. In this case, the court had to ask whether an airplane is a vessel, within the
meaning of the statute, because Congress had not updated federal law to cover the
circumstances of the case.

UNITED STATES V. CORDOVA

U.S. Dist. Ct. E.D. N.Y. (1950) 89 F. Supp. 298

Facts

On August 2, 1948, while over the high seas en route from San Juan, Puerto Rico, to
New York, Cordova assaulted the pilot of an airplane owned by Flying Tigers, Inc., an
American corporation. At the same time and place, Cordova assaulted the stewardess
(Ms. Santiago) of the air carrier and then assaulted the codefendant, Santano. Finally,
at the same time and place, Santano assaulted Cordova. The defendant was charged
with assault in a U.S. flag air carrier over the high seas.

Issues

Is an airplane a vessel within the meaning of the statute cited?
If so, do the acts of the defendant(s) come within the admiralty and maritime
jurisdiction of the United States?

Decision

No to both questions, because an airplane cannot be considered a “vessel” within the
meaning of the applicable statute.

Reasoning

The statute that speaks of crimes committed upon the high seas or on other waters
cannot be extended to include a plane in flight over the high seas. As defined by
statute, the question turns on whether an airplane is a vessel within the meaning of the
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statute, and obviously the answer should be in the negative. The judge said, “It is
perhaps irrelevant, but I have little doubt that had it wished to do so, Congress could,
under its police power, have extended federal criminal jurisdiction to acts committed
on board an airplane owned by an American national, even though such acts had no
effect upon national security.”

So because an airplane cannot be considered a vessel within the meaning of the
applicable statute, and because the statute that speaks of crimes committed upon the
high seas or on other waters cannot be extended to include a plane in flight over the
high seas, although the defendant was found guilty of the acts charged, the court
arrested judgment of conviction because of lack of federal jurisdiction to punish such
acts. The judge noted, “I, therefore, find Cordova guilty of the acts charged. But I
must arrest judgment of conviction since there is no federal jurisdiction to punish
those acts.”

Needless to say, shortly after this decision, the Congress enacted appropriate legislation to
address this situation.

On the other hand, states have asserted a right to enact measures for air defense that
extend into areas of airspace outside of their territorial waters. The United States and
Canada have established an air defense identification zone (ADIZ) that, among other
regulations, requires the filing of detailed flight plans.8 The United States also mandates a
distant early warning identification system (DEWIZ) adjacent to Alaska’s coastal waters.
After September 11, 2001, a special ADIZ around Washington, DC (and Ronald Reagan
National Airport), went into effect. Several instances of violations of the DC ADIZ have
caused plans for evacuation and protection of government personnel to go into effect. In
one instance, the senior commander at NORAD noted that he came close to giving an
order to an F-16 chase plane to shoot down an errant aircraft that had on board the
governor of Kentucky, who was on his way to former President Ronald Reagan’s funeral.9

When we discussed the law of the sea, we noted the important relationship between
private international law (conflict of laws) and the issues of public international law. For air
law, the greatest majority of the issues litigated (e.g., civil liability and compensation for
various alleged losses) have revolved around the Warsaw Convention (1929). The
Convention for International Carriage by Air (Montreal, 1999) updated and modernized the
Warsaw Convention.10 While differing standards of liability and compensation among
countries constitute important problems, these problems do not form part of the essential
material for an undergraduate text in public international law because they require
considerable background in the principles and application of civil law for an adequate
understanding of the issues.11 The following case illustrates the symbiotic relationship
between the two spheres of law in terms of application.

CHUMNEY V. NIXON
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1.

2.

U.S. Court of Appeals (6th Cir., 1980) 615 F.2d
389

Facts

Chumney and his wife,12 both American nationals, were returning from Rio de
Janeiro to Memphis, Tennessee, on a flight chartered by the Shrine Temple of
Memphis. During the flight, Chumney alleged that Nixon, an American national and
an official of Shelby County, Tennessee (and others, also American nationals), broke
some of his teeth and inflicted some other injuries. At the time of the alleged assault,
all parties agreed that the position of the plane was at 29,000 feet over Brazilian
territory.

Issue

Did U.S. federal courts have jurisdiction over an offense that occurred on board
an American aircraft within the territorial limits of Brazil?
Do the plaintiffs then have grounds for a civil action against the defendants?

Decision

First, U.S. courts, by statute and treaty, clearly have jurisdiction over any offense
committed on board an aircraft registered in the United States. Second, because of
that jurisdiction, the plaintiffs may proceed with their civil case.

Reasoning

In deciding the first issue, the court noted that Congress clearly intended 18 U.S.C. §
113 to establish criminal jurisdiction over any criminal activity on board an aircraft of
U.S. registry. Law-abiding citizens should be protected.

On the second issue, the court engaged in some interesting and innovative
reasoning: “It seems to this court to be an appropriate step under the legal doctrines
that we have outlined earlier to approve a civil cause of action for damages derived
from criminal statutes that plaintiffs alleged were violated in this case.”
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In this case, the questions of public international law clearly involved competence. Did
any U.S. court, state or federal, have jurisdiction? Did the United States have a right to
assert jurisdiction based upon the nationality of the aircraft, or would Chumney have to
seek relief in a Brazilian court? The court found the issues of criminal jurisdiction had a
straightforward answer. On the other hand, the civil aspects of the case raised interesting
problems in relation to domestic law. Did the Congress intend that “criminal” jurisdiction
in the circumstances also would permit a corresponding civil case?

Questions such as these (and those in Cordova) led to the ICAO taking the initiative to
develop the 1963 Tokyo Convention on Offenses and Certain Other Acts Committed on
Board Aircraft.13 The convention addresses possible gaps in jurisdiction by making sure
that at least one state (normally the “flag” state) will have a basis to assert jurisdiction no
matter where the aircraft was flying at the time of the incident. Article 4 reflects a “peace of
the port” doctrine for aircraft in flight. In normal circumstances, a territorial state may not
interfere with an aircraft in flight unless the offense has some dimension that affects security
or traffic rules.14 Perhaps as important as the jurisdiction issues, the convention specifically
establishes the authority of the aircraft commander to deal with offenses on board (Articles
5–10). This includes the authority to restrain passengers who have committed an offense
and to land as soon as practicable to offload them to local authorities.
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AIR HIJACKING

A peculiar and distressing accompaniment to the successful development of air
transportation has been the forcible seizure of aircraft (hijacking). Incidents of this nature
took place occasionally in connection with large-scale disturbances in various countries
(Czechoslovakia in 1950, China, and Cuba) in the late 1940s and the 1950s, but modern
hijacking on a large scale began on May 1, 1961. On that day, Antulio Ramirez Ortiz, a
Cuban using the pseudonym of El Pirata Cofrisi (the name of an eighteenth-century
Spanish pirate), diverted a National Airlines plane and forced the pilot to land in Havana.

After this event, dozens of passenger planes were diverted to Cuba, with such incidents
sometimes occurring as often as twice a day. Planes, crews, and passengers were always
permitted to return to their scheduled routing, with the hijackers remaining in Cuba. The
resulting publicity surrounding hijackings with Cuba as their destination focused increased
public and governmental attention on the problem. In 1961, President John F. Kennedy
signed a bill declaring the hijacking of aircraft an act of piracy and authorizing penalties for
the offense ranging up to death. The law also provided for a $1,000 fine for carrying
concealed weapons aboard an aircraft and for sentences of up to five years in prison for
giving false information on plane hijacking. Application of such legislation proved to be
almost impossible, however; in almost all instances, the “pirates” remained in Cuba,
beyond the jurisdiction of American courts. In a few instances, on the other hand, the
hijackers were subdued before the aircraft left the United States or reached Cuba. In such
cases, prosecution of the individuals in question took place. In February 1973, the United
States and Cuba negotiated an understanding on hijacking (both of aircraft and of vessels)
that provided for either prosecution or extradition.15

The motivation behind air hijackings varies from case to case. In some instances (the
diversions to Cuba are the best examples), individuals either harbor some grudge against
their own government or have other, quite personal reasons for wishing to leave their
country of residence and to go to another place. In other instances, ransom for the plane
and passengers plays a major role, either for the hijacker’s personal enrichment or to finance
some underground or rebel movement (many hijackings by Middle Eastern groups are
examples of this variety of motivation). Again, aircraft have been hijacked as a lever for
bringing about the release of certain political (or other types of) prisoners, or, quite
frequently, for drawing attention to a political or social cause through the publicity created
by the hijacking. In still other instances, hijackings have been caused by the desire of an
individual or small groups to escape from a regime that is objectionable to them (most of
the hijackings of Eastern European planes and one People’s Republic of China plane are
examples).

During the early period of modern air hijackings, those guilty of the acts in question
pleaded for asylum on the grounds that they were political offenders. That defense of the
seizure of aircraft held true in many cases, but increasingly, the courts and governments of
many countries became cognizant of the danger to the safety of the aircraft, its crew, and its
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passengers—and realized that this danger was most clearly out of proportion to the claims
of personal endangerment, persecution, and so on brought forward by hijackers. It has thus
become gradually accepted that the dangers posed to property as well as to innocent people
should not be overshadowed by real or alleged political aspects. Consequently, a large
proportion of more recent air hijackings have been classified by such bodies as the
Organization of American States as “common crimes,” particularly when the seizure of
hostages has been involved in the act.

International reaction to criminal acts connected with aircraft began in a rather modest
way when the Convention of Offenses and Certain Other Acts Committed on Board
Aircraft was signed in Tokyo on September 14, 1963, at the end of a conference called by
the ICAO. Representatives of 16 countries, including the United States, signed the
agreement.16 The Tokyo Convention entered into force just as an epidemic of so-called
skyjackings (aircraft hijackings) occurred. The Tokyo Convention had dealt briefly with the
possibility of skyjacking (Article 11), but the delegates who drafted it had clearly not
anticipated the political climate of the late 1960s. In 1968–1969, there were 109 recorded
seizures of aircraft—more than twice the number for all previous years of powered flight.17

Most of the perpetrators claimed political motives.18 Prodded by the United States, the
ICAO undertook to draft another convention specifically aimed at skyjacking: the 1970
Hague Convention for the Suppression of Unlawful Seizure of Aircraft (December 16,
1970).19

One indication of how serious the problem had become was the speed with which states
acted. The treaty was drafted and open for signature in less than two years. It entered into
force less than a year (October 14, 1971) after it opened for signature. The convention
represents a major innovation in that it gives states parties a grant of universal jurisdiction
over the crimes defined in the treaty.20 Perhaps more practically, the treaty specifically gives
concurrent jurisdiction to the state of registration as well as to any state where the aircraft
may land with the offender(s) still aboard. Moreover, if a state party apprehends a
perpetrator, the treaty requires authorities to extradite or try the person. To this end,
Articles 7 and 8 stipulate that aircraft hijacking will be added as an offense to all existing
extradition treaties and is to be included as an offense under any future extradition treaties.
Article 7 attempts to eliminate the political exception loophole by stipulating that states are
obligated “without exception whatsoever” to try if they do not extradite. Authorities must
“take their decision in the same manner as in the case of any ordinary offense of a serious
nature under the laws of that state.” If no extradition treaty exists between two states,
Article 8 states that the convention itself may serve as the treaty agreement for the purposes
of the convention.

Unlike the Tokyo Convention, the Hague instrument made air hijacking a distinct
separate crime and gave the receiving state no real discretion on the issue of prosecution of
a hijacker. The language of the convention excluded motivation from consideration.21

Many commentators were somewhat critical of several provisions of the Hague agreement.
They felt (correctly, in the view of the present writers) that Article 4 of the treaty could
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have based jurisdiction simply on the “universality principle,” arguing that when certain
crimes against international law have been committed, jurisdiction is vested in any state
able to secure possession of the guilty party or parties, regardless of where the offense in
question has taken place or of the nationality of the apprehended individual.22

In September 1971, the ICAO held its Diplomatic Conference on Air Law in Montreal,
where still another agreement was concluded: the Montreal Convention to Discourage Acts
of Violence Against Civil Aviation (1971),23 unanimously accepted by the representatives
of 30 countries, agreed that hijackers could be tried if found in the territory of a state other
than the state in which the aircraft in question had been registered (Article 4, para. 3).
Enforcement provisions in the new agreement again were weak, even in the view of the
sponsoring ICAO. Consequently, a special subcommittee met in Washington, DC, in
September 1972 to consider a convention providing for the cutting off of air service and for
other boycott activity against states that failed to comply with the rules laid down in the
Tokyo, Hague, and Montreal conventions. Afterward, the ICAO Council decided to
convene an extraordinary session of its assembly and a diplomatic conference in Rome in
August–September 1973. The 25-day meeting ended on September 21, 1973, after voting
down all the proposals calling for tougher action against air hijackers.

On December 27, 1985, Palestinian terrorists attacked the Israeli airline (El Al) desks at
the international airports in both Rome and Vienna. Eighteen persons, including four of
the terrorists, were killed, and more than 100 were injured. Because of those episodes and
others, particularly in the Mediterranean area, the ICAO moved to supplement the
coverage of offenses against aircraft by the Montreal Convention of 1971. It drafted the
Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International
Civil Aviation. That instrument was signed at Montreal on February 23, 1988, by 46
countries.24

The record of the United Nations in dealing with the problem of air hijacking has been
less than impressive over the years. Following General Assembly Resolution 2551 (XXIV)
of December 12, 1969, in which the dangers of hijacking were recognized and prosecution
of all guilty persons was recommended, the Security Council, called into urgent session by
the United States and the United Kingdom, met briefly and passed its Resolution 286
(1970) on September 9, 1970. The resolution consisted of three sentences, the last of which
called on states to take all possible legal steps to prevent further hijackings or any other
interference with international civil air travel. This was followed by General Assembly
Resolution 2645 (XXV) of November 25, 1970, in which the General Assembly, in
essence, endorsed the declarations adopted at the 1970 Montreal meeting of the ICAO and
subsequent instruments developed by that agency. After there had been several hijackings
and after a 24-hour strike by airline pilots, the Security Council adopted by consensus on
June 20, 1972, a “decision” in which it urged states to put an end to hijacking by adopting
cooperative international efforts. Needless to say, that decision had no measurable effects
on the problem.

Following a renewed outbreak of hijacking, 42 countries (mostly Western nations)
jointly asked the General Assembly, on October 22, 1977, to schedule a debate on safety of
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international civil aviation. The 149-member Special Political Committee approved by
consensus a resolution that was then adopted by the General Assembly, without a vote, on
November 3, 1979.25 One of the interesting Arab- and African-sponsored amendments to
the resolution stressed the importance of the concept of national sovereignty. This
amendment implied, according to observers, that the 1977 West German rescue of crew
and passengers of a hijacked Lufthansa craft in Somalia was acceptable, in view of Somalia’s
approval of the action to be taken, whereas Israel’s 1976 rescue of hostages from Entebbe in
Uganda was not acceptable, in view of Ugandan opposition.26 (See “Unusual Hijackings
with Special Legal Implications,” later in this chapter.)

The failure of international agencies to develop effective measures aimed at air hijackers
resulted in regional, bilateral, and unilateral plans of action. Thus, 13 countries—including
the United States, Israel, and the Federal Republic of Germany—had created, by the
middle of October 1977, commando units trained to rescue hijacked hostages.27 In July
1978, representatives of the United States and six other major non-Communist industrial
countries attended an economic summit in Bonn, West Germany, and resolved to act
jointly in suspending air traffic to and from states that failed to quickly turn over hijacked
aircraft and hijackers.28

On a bilateral basis, the United States and Cuba arrived at the Memorandum of
Understanding on the Hijacking of Aircraft and Vessels (February 15, 1973).29 That
agreement provided for the return of hijackers to the country in which the aircraft or vessel
in question had been registered or for their trial in the country whose territory the hijackers
had reached. Both parties also agreed to provide severe punishment for the promoters of,
and participants in, hostile expeditions of any kind from either state to the other state. In
the fourth part of the memorandum, it was agreed that the receiving country

may take into consideration any extenuating or mitigating circumstances in those cases
in which the persons responsible for the acts were being sought for strictly political
reasons and were in real and imminent danger of death without a viable alternative for
leaving the country, provided there was no financial extortion or physical injury to the
members of the crew, passengers, or other persons in connection with the hijacking.

On a unilateral basis, country after country has amended its domestic legislation to
provide for the trial and punishment of air hijackers (to list a few examples only: Cuba, the
Soviet Union, the German Democratic Republic, and China). In the United States,
Congress had passed an antihijacking law as early as October 14, 1970 (the Act to
Implement the Convention on Offenses and Certain Acts Committed on Board Aircraft,
Pub. L. No. 91–449, 84 Stat. 921).30 Congress later passed Public Law 93–366 on August
5, 1974, which amended the Federal Aviation Act of 195831 in order to implement the
Hague Convention of 1970. It is interesting to note that Public Law 93–366 refers to air
piracy, a term used in the domestic legislation of several countries though not in
international agreements. The 1974 law also provided for the death penalty (or life
imprisonment) if the death of another person resulted from the commission or attempted
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commission of an air hijacking.

Politics and Practice

Agreeing to extradite or try may leave states with some interesting dilemmas in the real
world. What should a government do in the case of individuals who are genuinely fleeing
from an oppressive regime and in fear of their lives, and who “hijack” an airliner as the
means of their escape? What happens when principles conflict? Consider the following
incident because it illustrates the tension between events as characterized by the ideal of the
law—hijackers ought to be punished—and the political (and moral) questions faced by the
West German government.

THE TIEDE–RUSKE CASE

In 1978, Hans Detlev Tiede (an East German national), accompanied by Ingrid
Ruske (an East German national), hijacked a Polish airliner en route from Gdansk,
Poland, to East Berlin and forced it to land at Tempelhof Air Base in the American
sector of West Berlin.32 From the standpoint of the West German public, the two
hijackers merited a hero’s welcome for their successful escape from “behind the wall”
separating the two Germanies. On the other hand, as we have noted, the United
States had long taken a hard line against skyjacking. Both the United States and West
Germany were states parties to the 1970 Hague Convention with its “extradite or try”
provisions. In addition, approximately six weeks before this incident, the major
industrial states of the West (OECD) had jointly signed and publicly proclaimed the
Bonn Declaration, which stipulated that these states would initiate a civil aviation
boycott against any country that failed in its duty to extradite or try aerial hijackers.

At this time, diplomatic relations between the United States and West Germany
were strained over President Jimmy Carter’s decision to cancel deployment of the
neutron bomb. This had placed West German Chancellor Helmut Schmidt in a
difficult political position because of his vigorous campaign to have the West German
public accept the weapon. The Tiede–Ruske incident was a political time bomb for
Schmidt because West German public opinion would not support either a trial or an
extradition back to Poland for the two. Finally, West Germany was in the midst of
negotiating a refugee exchange with East Germany.

The case takes on an additional element of complexity because the plane landed in
Berlin, “the city where World War II never quite ended and the Cold War never
thawed.”33 Technically, Berlin was still under occupation and controlled by the Four
Power Agreement. West Germany and the United States worked out an arrangement
whereby Germany would bear the financial cost of the trial while the United States
would bear the political costs. Trial would take place in the “United States Court for
Berlin.” An artifact of the occupation, the court had never heard a case and had no
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standing arrangements (i.e., no judges, bailiffs, clerks, or courtrooms). The U.S.
ambassador to the Federal Republic (not the president of the United States) had the
authority to appoint all officials and presumably would also then serve to hear any
appeals of the court’s decisions.34

The trial took place using American procedure (rules of evidence, etc.), but the jury
would apply German substantive law. Judge, prosecution, and defense spoke only
English. The six jurors were West German citizens who spoke only German.
Authorities dropped charges against Ms. Ruske because of violations of her rights
under American procedure (extended detention without charge, no Miranda warning,
etc.). Tiede was convicted and sentenced to nine months’ imprisonment. Since he had
already spent that much time in jail awaiting trial, the sentence was commuted to time
served.

The really interesting question here is unanswerable. What would have happened if
Tiede had directed the plane to another city in the Federal Republic—Bonn or
Frankfurt?

Unusual Hijackings with Special Legal Implications

Several cases of hijacking provided unusual and interesting problems, as well as unorthodox
solutions, in the sphere of international law. On September 16, 1980, the Cuban
government announced that it would either punish or return to the United States any
person hijacking an aircraft to Cuba from the United States. That decision had been made
after nine U.S. airplanes had been skyjacked to Havana since early August 1980. A number
of similar arrangements were concluded between other countries, such as one between
France and the United States (1970) and between Cuba and Mexico (1973).

In the famous episode referred to as the Entebbe Raid, the problems raised were debated,
unsuccessfully, before the UN Security Council. The facts were fairly clear: On June 28,
1976, a group of Palestinian Liberation Organization (PLO) terrorists hijacked an Air
France plane in a flight from Israel to France with a crew of 12 and 256 passengers aboard.
The terrorists seized the aircraft just after it had left Athens. After a detour to Libya, the
plane finally landed at Entebbe Airport in Uganda. The hijackers demanded the release of
over 150 terrorists jailed in several European countries, in Israel, and in Kenya. The
hijackers released 164 passengers and held the others as hostages. The Ugandan
government appears to have done nothing to assist the crew in regaining control of the
craft. On July 3, an Israeli military commando unit liberated the surviving hostages (three
had died) and flew them to Israel. The crew remained with the plane. During the fighting
involved in the rescue operation, one Israeli soldier, seven terrorists, and several Ugandan
military personnel were killed; much of the Entebbe Airport was wrecked, as were a
number of Ugandan military aircraft found on the ground.35

On July 12, 1976, two draft resolutions were introduced in the Security Council: One
by Tanzania, Libya, and Benin condemned Israel for violating the territorial integrity and
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sovereignty of Uganda; the other by the United Kingdom and the United States
condemned hijacking but affirmed the need to respect the territorial integrity and
sovereignty of all states.36 When the matter came up for a vote on July 14, 1976, the UK–
U.S. resolution failed to obtain the nine affirmative votes needed, and the African
resolution was not pressed for a vote. On July 22, 1976, President Idi Amin of Uganda
informed the French government that he would release the hijacked aircraft. Its crew
thereupon flew it back to France.

A series of events in many respects similar to the Entebbe Raid occurred in the
Mogadishu Raid of October 1977.37 On October 13 of that year, a Lufthansa aircraft was
hijacked and eventually landed (after traveling over much of the Middle East). Two
planeloads of West German specialist troops of the Border Protection Force (also trained to
act against hijackers) had trailed the aircraft for some time before its landing. Some 110
hours after the hijackers had taken control of the aircraft, the German units attacked and
captured the plane, killing three of the four hijackers in the process. In contrast with the
Entebbe incident, the Mogadishu recapture was undertaken with the full knowledge and
explicit approval of the Somalian government.

On other occasions, commandos brought in by permission of the country in which the
hijacked aircraft was located attacked the airliner and liberated the hostages: In April 1981,
Indonesian commandos stormed an Indonesian plane at the Bangkok (Thailand) Airport;
in July 1984, Venezuelan commandos took a hijacked Venezuelan aircraft at the airport in
Willemstad, Curaçao; and in November 1985, Egyptian commandos captured Egyptian
hijackers at the Valetta Airport in Malta.

The frequency of major hijackings of aircraft declined sharply in the 1990s. Still, several
high profile incidents occurred. On December 24, 1994, four Muslim terrorists seized a
Paris-bound French airliner with 239 passengers and crew aboard in Algiers. Three of the
passengers were killed, and female passengers were released. Then, after a 40-hour standoff,
the jet was flown to Marseille. There, the hijackers demanded that the craft be fully
refueled. French police commandos, however, stormed the jet and killed all four hijackers
—who, it was later discovered, had planned to explode the aircraft over Paris.38 Also, in
1994 a disgruntled employee seized Federal Express Flight 705 as it left Memphis,
Tennessee. He intended to use it as a cruise missile against FedEx headquarters.39 He was
subdued by the flight crew before an emergency landing back at Memphis. In 1996,
Ethiopian Airlines Flight 961 crashed into the Indian Ocean near a beach in the Comoros
Islands after hijackers refused to allow the pilot to land and refuel the plane. A total of 125
passengers died, and 50 survived.40

The most devastating incidents occurred on September 11, 2001, when nineteen
terrorists hijacked four planes: American Airlines Flight 11, American Airlines Flight 77,
United Airlines Flight 93, and United Airlines Flight 175. The hijackers used two of the
planes—United Airlines Flight 175 and American Airlines Flight 11—as missiles,
deliberately crashing into each of New York City’s Twin Towers. American Airlines Flight
77 was used in a similar fashion at the Pentagon in Washington, DC. These are by far the
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three most deadly of all aircraft hijackings. In the fourth case, the passengers, learning of
the fate of the other three planes, attacked the cockpit, causing the hijackers to crash the
plane in rural Pennsylvania, killing all on board. By official count, 2,752 people died at the
World Trade Center; 189 died in Washington, DC; and 44 died in Pennsylvania. In the 15
years since 9/11, 50 other hijackings have occurred, but those have resulted in only five
casualties (three in 2002, and two in 2012).41

Aerial Intrusions

The penetration of national airspace by foreign aircraft has led to numerous disputes and
claims between countries, to one case brought before the International Court of Justice,
and, in at least one instance, to a serious international crisis and the cancelation of a
proposed “summit” conference. Under the doctrine of exclusive sovereignty over the
national airspace, authorities may adopt one of several actions when a foreign aircraft
intrudes into that space without permission: they may ignore the intruder; they may
attempt (in the event of a landing) to exercise administrative and possibly judicial authority
over the craft and its occupants; they may attempt to destroy the craft after intrusion has
become a fact; or they may attempt to force the craft to leave the sovereign’s airspace,
change course, or land in a designated area. That airspace, though currently varying from
country to country, will probably correspond at some future time to the 12-mile border
limit laid down in the UNCLOS III Convention.

The procedures just outlined do not make a distinction between military and civilian
planes. There would be few recriminations if a bomber from an unfriendly country were to
intrude, refuse to land or turn back, and be attacked. On the other hand, what if a civilian
plane, especially one carrying passengers, were to follow similar tactics after intruding into
another country’s airspace? Or what if the ostensibly civilian plane were actually a spy
aircraft, manned by government personnel and engaged in an electronic survey of the
country whose airspace had been violated?

Driven by Cold War concerns, major disputes over aerial intrusion surfaced soon after
the end of World War II. The following are some of the more spectacular intrusions and
state reactions.

In July 1955, a Bulgarian fighter shot down a commercial aircraft of El Al Israel
Airline. Bulgaria finally agreed to pay a total of US $195,000, which excluded
compensation for the loss of the aircraft.42

In May 1960, the Soviet Union brought down an American U-2 engaged in aerial
reconnaissance. The incident served as the Russian excuse for abandoning the planned
Paris Summit Conference between President Dwight D. Eisenhower and Premier
Nikita Khrushchev. Francis Gary Powers, the captured pilot, was later traded for a
Russian spy, Rudolph Abel.43

In February 1973, Israeli military aircraft shot down a Libyan airliner that had strayed
into the Sinai airspace; 106 lives were lost. The assembly of the ICAO condemned the
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Israeli action, and the ICAO Council instructed the agency’s secretary-general to
institute a fact-finding investigation. The latter was then undertaken by ICAO
secretariat experts.44

In August 1973, Israeli military aircraft intercepted a civil airliner of Middle East
Airlines in Lebanese airspace outside Beirut and forced it to land on a military air base
in Israel. The claimed purpose of the act was to capture four leaders of Arab terrorist
organizations. After two hours, the craft and all aboard were permitted to depart.45

In September 1981, Sudanese air defense forces shot down an intruding Libyan
bomber, killing its two pilots.
Between 1950 and 1983, Soviet military aircraft attacked at least 35 foreign aircraft, in
the name of defending against aerial intruders: 16 military planes were attacked,
another 16 were downed, and 76 lives were lost. Three civilian planes were attacked,
resulting in a loss of three lives.46 The scenes of these attacks varied greatly. Some took
place over the Soviet Union itself, others were near the borders (the Baltic, Poland,
Czechoslovakia, East Germany, the Siberian coast), and still others were over the
Japanese islands or over clearly international waters (the Baltic, the Sea of Japan).
In September 1983, the Soviet Union destroyed KAL Flight 007 causing a loss of 269
lives. The Korean aircraft strayed into Soviet airspace over the Kamchatka Peninsula,
the Sea of Okhotsk, and Sakhalin Island. Eventually, after the alleged failure of
attempts to communicate with the aircraft and after it had turned away from Soviet
airspace, a Soviet fighter pilot destroyed the airliner with an air-to-air missile.47 The
Soviet Union subsequently claimed that the airliner at some time that night had been
mistaken for a U.S. RC-135 spy plane and that the Soviet pilots had believed that the
KAL plane had been collecting military intelligence.
In May 1987, a 19-year-old West German pilot defied Soviet air defenses by landing a
single-engine plane on the edge of Red Square.48

On April 1, 2001, a U.S. reconnaissance aircraft flying over the ocean at least 50 miles
southeast of China’s Hainan Island collided with a Chinese jet fighter that had been
tracking its movements. The U.S. aircraft made an emergency landing in China. The
Chinese jet crashed. The pilot of the U.S. aircraft did not obtain verbal permission
from China to land, and all crew members on board were interned. The Chinese pilot
was presumed dead at sea.49

Right of Distress

The right to penetrate national airspace and to land on national territory in the event of
distress or unfavorable weather conditions has been generally accepted and is based on
analogous rights of vessels in distress. National regulations govern the rights of aircraft in
this category of intrusion into the national airspace.50 In the last incident listed earlier, the
U.S. aircraft was flying over the ocean beyond the recognized 12-mile limit of China’s
territorial sea. Although not within “territorial limits,” it did come within an air defense
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identification zone (ADIZ) claimed by China. After the collision, the U.S. aircraft then
landed on Chinese territory without verbal clearance. It did so in distress. Consider this
analysis from the commentary posted by the American Society of International Law:51

Customary international law recognizes that ships at sea have a right to enter another
state’s port in distress. By analogy a similar right probably extends to aircraft in distress,
including state aircraft, although the Chicago Convention does not contain an express
exception to article 3(c) for state aircraft in distress. Article 25, which applies to civil
aircraft rather than to noncommercial state aircraft, says that “Each contracting State
undertakes to provide such measures of assistance to aircraft in distress as it may find
practicable.”52

The following case has some interesting elements concerning U.S. views of what
regulations may apply to aircraft that land in distress within U.S. territory.

LEISER V. UNITED STATES OF AMERICA

U.S. Court of Appeals First Circuit (1956); cert.
denied 234 F.2d 648; 1956

Facts

The appellant, Samuel Leiser, with diamonds in his possession, was traveling by air
from Frankfurt, Germany, to Gander, Newfoundland, by way of Paris. His ultimate
destination was Bermuda. His tickets called for no stop in the United States, but
owing to adverse weather conditions, his plane overflew Gander. Contrary to his
original expectation and intent, the plane landed at Boston, Massachusetts, early on
the morning of June 7, 1954. Before any customs officer approached him in Boston,
he made arrangements to return to Canada by the next available plane (scheduled to
leave at 7 a.m.). Appellant failed to declare the diamonds in his possession.
Subsequent discovery by the customs officers led ultimately to a criminal indictment
alleging that “appellant . . . did knowingly and willfully . . . smuggle and clandestinely
introduce into the United States certain merchandise” and “did fraudulently and
knowingly . . . bring into the United States certain merchandise . . . contrary to law,
in that said merchandise was not included in the declaration and entry as made, and
was not declared either orally or in writing before examination of his baggage was
begun as required by law.” The diamonds were seized as contraband. In January 1955,
appellant was tried and acquitted on both counts of the criminal indictment. Shortly
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thereafter, appellee instituted the present proceedings to recover the diamonds in
question.

Issue

Do exemptions from customs regulations normally accorded ships in distress apply to
individuals arriving involuntarily by air as well?

Decision

By law, the circumstances do not matter. Even if Leiser violated the law in good faith,
the diamonds are still subject to forfeiture. A violation is a violation no matter the
intent.

Reasoning

The court rejected the appellant’s construction of the term arrival, noting that “the
collector may cause an examination to be made of the baggage of any person arriving
in the United States in order to ascertain what articles are contained therein and
whether subject to duty, free of duty, or prohibited notwithstanding a declaration and
entry therefore has been made.”

“Moreover if it had been the intent of Congress to extend . . . exemptions to such
individuals, we believe it would not have been done inferentially by relying upon some
highly technical interpretation of an ordinary word such as ‘arriving’, but, on the
contrary, would have been spelled out in some detail.”

In March 1992, 25 states signed a Treaty on Open Skies. This unusual agreement
permits surveillance flights over North America, Europe, and the former Soviet Union to
ensure compliance with arms control agreements. It established an annual quota of
overflights for each country.53

Satellites

The development of both reconnaissance satellites and digital photography has rendered
long-range overflights by manned aircraft somewhat obsolete. These craft pass over states at
such altitudes as to be practically invulnerable to normal defense measures. In fact, the
Soviet Union and the United States came to a tacit agreement, and other countries soon
joined them, that satellites have to be tolerated. In recent years the U.S. government has
made available, for purely nominal sums and to any country desiring them, satellite
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photographs showing agricultural development, locations of mineral deposits, and so on.54
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TELECOMMUNICATIONS

A different use of airspace involves wireless transmission into the state’s airspace, and
perhaps through it. The invention of wireless telegraphy at the beginning of the twentieth
century resulted in discussions similar to those posed by the advent of aircraft. In 1906, a
number of states signed an International Wireless Telegraph Convention (Berlin); this was
superseded by the International Wireless Convention of London (1912). Both instruments
attempted to deal with the technical aspects of radio communications. In 1927, a
conference in Washington, DC, resulted in the International Radio Convention, signed by
representatives of 78 governments. That instrument expanded controls and required private
radio stations to obtain government licenses. It also provided for the use and allocation of
radio frequencies and types of transmitters permitted.

Many states sought to maintain strict controls over telecommunications through state
monopolies. The problem of regulating telecommunications parallels that of regulating
aircraft in another respect. With the rapid changes occurring in technology during this
period, telecommunications quickly expanded in scope and sophistication. Consequently,
more modern methods of control became desirable. The Madrid Telecommunications
Convention of 1932 created a new international agency, the International
Telecommunications Union (ITU).55 The convention creating the ITU established a
central office in Berne, Switzerland (now moved to Geneva), and gave it control of all
varieties of telecommunications, thus consolidating into a single regime areas previously
governed by separate treaties. The ITU developed a separate set of regulations to govern
each mode of communication. Subsequently, the union has convened a number of
conferences to discuss common problems. In 1982, the ITU produced a new
Telecommunications Convention, which entered into force on January 1, 1984. Regional
telecommunications conventions have evolved in the Americas (Havana, 1937; Rio de
Janeiro, 1945) and in Asia (Asian Broadcasting Union, 1964). The latest global convention
(Malaga–Torremolinos, 1973) entered into force on January 1, 1975 (for the United
States, April 7, 1976). In addition, global radio regulations (Geneva, December 6, 1979)
entered into force on January 1, 1982 (except for certain provisions on February 1, 1983);
for the United States, on October 27, 1983.

As the power of transmitters increased, states and others recognized the potential for
propaganda, both in terms of supporting domestic regimes and as a relatively low-cost
foreign policy option. The British Broadcasting Company (BBC) began BBC Empire
Service in December 1932, with broadcasts aimed toward Australia and New Zealand.
Other early international broadcasters included Radio Moscow, the official service of the
Soviet Union (1923), which began broadcasting on long-wave in 1923 (renamed the Voice
of Russia, following the collapse of the Soviet Union); PCJJ (the Netherlands) targeting
Indonesia; and Vatican Radio (February 1931). Germany, with the ascension to power of
the Nazi Party (1933), quickly realized the potential of broadcast media as a tool of policy.
Post World War II, not only were international “information” broadcasts a staple of Cold
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War politics, but many other states such as Egypt, Iran, and the two Koreas mounted
sustained campaigns to promote their goals.56

Among the basic regulations adopted by the ITU was the requirement that all radio
stations must be operated in such a manner that avoided interference with the
communications services of all contracting governments or agencies authorized by them.
Questions always arose about the exact content of this requirement. My co-author noted
that this regulation was violated on a wholesale basis by the governments of Soviet Bloc
states, which set up extensive systems of radio stations purposely designed to interfere with
(jam) broadcasts from the BBC, the German Deutsche Welle, the American Voice of
America, Radio Free Europe, and Radio Liberty.57 The real question, however, revolves
around the right of a state to “invade” the “airwaves” of other states, deliberately or not.
Jamming in this case could be considered a legitimate right of self-defense. Questions
continue about the status of Radio Martí (1984, TV Marti, 1990), a U.S.-government-
funded operation aimed at Cuba.58 With the recent opening of tourism to Cuba, as with
earlier programs, the stations have lost a large part of their rationale.59

“Pirate” Broadcasting We noted that many governments sought to keep tight controls over
telecommunications through state monopolies. For example, the BBC originated as a state
monopoly. In 1958, a new phenomenon in the communications sphere made its
appearance. Privately owned radio stations, located on vessels anchored or sailing outside
the territorial sea or established on artificial islands beyond territorial jurisdictions, began
broadcasting into the territory of states whose governments did not permit, or controlled
rigorously, the transmission of commercial advertising. The ITU rules prohibited such
commercial broadcasting from international waters, but the responsibility for enforcement
rested on the country in which the vessel in question was registered.60

In January 1965, the Council of Europe opened the European Agreement for the
Prevention of Broadcasts Transmitted from Stations Outside National Territories for
signature.61 In 1967, the United Kingdom enacted the Marine and Broadcasting Offenses
Act, making it a criminal offense to assist a pirate station in any manner, after enacting an
earlier (1964) Territorial Waters Order in Council that was aimed at the stations located on
fixed tower sites.62 UNCLOS III (Chapter 12) contained several provisions that gave states
the right to close down stations. The phenomenon disappeared as states liberalized
domestic laws and began to license private stations.
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OUTER SPACE

The problems of the law of the air have not ended with the questions posed by the
increasingly common penetration of the upper layers of Earth’s atmosphere. Outer space
has become one of the next targets for voyages of discovery. Already the legal implications
of space travel have begun to appear. The United Nations maintains an Office for Outer
Space Affairs in Vienna.63

United Nations Action

Late in 1961, the General Assembly adopted the Resolution on Peaceful Uses of Outer
Space, which asserted that international law, including the Charter of the United Nations,
applied to outer space as well as to celestial bodies and that both such space and such bodies
were to be regarded as free for exploration and use by all states.64 These concepts were
expanded in 1963 by the General Assembly’s Declaration of Legal Principles Governing
Activities in Outer Space. That declaration, though not a binding treaty, summarized
neatly the consensus arrived at after serious debate in the General Assembly. It provided
that (1) space exploration and the use of space were to be for the benefit of all humankind;
(2) states conducting activities related to space would be responsible for their acts; (3) all
activity in space was to be guided by the principles of cooperation and mutual assistance;
(4) states launching objects and personnel were to retain jurisdiction over them in space
and on their return to Earth, no matter where they might land; (5) states were to be liable
for any damages on Earth, in the airspace, or in outer space caused by objects launched by
them into outer space; and (6) astronauts were to be considered envoys of humankind and,
in case of accident, all states were to be bound to render them all possible assistance and to
return them promptly to the state in which their space vehicle was registered.

Outer Space Treaty

On May 7, 1966, President Lyndon Johnson announced that the United States would seek
a UN agreement to prevent any state from claiming title to the moon and other celestial
bodies. The Legal Committee (on Outer Space, now composed of 28 members) quickly
began to draft such an agreement, adding sections on the prohibition of weapons of mass
destruction in outer space or on celestial bodies. After reconciling the differences between
the views of the United States and the Soviet Union, the draft was approved unanimously
in the General Assembly on December 19, 1966.65 On January 27, 1967, the treaty was
signed at an unusual ceremony in the White House attended by representatives of 60
nations, and thereafter, the treaty was open for ratification. The U.S. Senate gave its
consent on April 25, and the United States then ratified the treaty, which entered into force
on October 10, 1967.66 An examination of this Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space reveals that despite the
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exaggerated claims put forth in 1967, the instrument represents little more than a
declaration of “principles.” In essence (without enforcement provisions), it is only a set of
“self-denying” statements.67

One major development in the sphere of outer space law was the drafting of a treaty by
the UN Committee on Outer Space on the Rescue of Astronauts, the Return of Astronauts
and the Return of Objects Launched into Outer Space.68 As soon as the General Assembly
had approved the draft, the agreement was opened to signature and ratification. It entered
into effect on December 3, 1968. Of the six substantive articles in the treaty, one pertains
to the recovery and the return of artificial space objects, one to the inclusion of
international agencies as launching authorities affected by the agreement, and the other
four to the rescue and return of astronauts on Earth as well as in space. In contrast with the
relevant provisions in the Outer Space Treaty, the 1968 instrument contains detailed and
well-thought-out provisions concerning the duties and rights of states respecting the rescue
and return of astronauts who have crash-landed on Earth. On the other hand, the treaty’s
provisions dealing with the rescue of astronauts who have encountered difficulties in space
are incomplete. The situation appears logical because some of the problems likely to be
encountered in such a contingency have not yet appeared in fact, and solutions are
problematic at best. Among the problems left unanswered is the important question of who
would meet the staggering monetary costs of an Earth-to-space rescue effort. Next, the
Convention on International Liability for Damage Caused by Space Objects was concluded
in 1972.69 In January 1979, this instrument was invoked for the first time by Canada as a
result of damage claimed to have been caused by the Soviet Cosmos 954.70

By November 1974, the UN Committee on the Peaceful Uses of Outer Space had
completed a draft treaty, the Convention on Registration of Objects Launched into Outer
Space.71 That draft was approved by the General Assembly on January 14, 1975, and the
secretary-general opened it for adherence; the convention entered into force on September
15, 1976. A major reason for the enactment of that instrument was the ever-increasing
number of artificial objects floating through space. According to a recent study by NASA,
“space trash” by 1991 was composed of dust, tens of thousands of small bits, and some
7,000 larger objects, all of these orbiting at around 17,000 miles an hour.72

On October 30, 1980, the Convention for the Establishment of a European Space
Agency, drawn up in Paris, entered into force; it was ratified by France, Belgium,
Denmark, the Federal Republic of Germany, Italy, the Netherlands, Spain, Sweden,
Switzerland, and the United Kingdom.73 Finally, after seven years’ work, the 47-member
UN Committee on the Peaceful Uses of Outer Space approved (July 3, 1979) a modified
version of the Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies (commonly called the Moon Treaty).74 The concept was originally
proposed by the Soviet Union in 1971. A major cause of the delay in arriving at a
compromise solution had been the Soviet Union’s unwillingness to express in treaty terms
the idea that the moon’s resources were “the common heritage of mankind.” The version
finally approved by the committee states that neither the surface nor the subsurface of the
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moon shall become the national property of any country. The draft agreement was to
become a binding convention upon passage by the UN General Assembly during its regular
session in 1979 and ratification by a minimum of five members. As of this writing, serious
objections to U.S. ratification have been voiced in the United States, primarily by a number
of business concerns as well as by the L-5 Society. On July 11, 1984, the Moon Treaty
entered into force, following the fifth ratification of the agreement; 11 states have ratified
or acceded to the treaty. France, the only major signatory, has not ratified it.75

The most recent international instruments related to outer space were the USSR–U.S.
Agreement on Cooperation in the Exploration and Use of Outer Space for Peaceful
Purposes, of April 15, 1987; and the United Nations’ General Assembly Resolution and
Principles Relevant to the Use of Nuclear Power Sources in Outer Space of December 14,
1992.76
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Agents of International Intercourse Immunities

 
 
 

ne of the most controversial and often misunderstood sections of international
law deals with questions relating to the norms and practices associated with

agents engaged in the diplomatic enterprise. Diplomacy constitutes an essential element in
the conduct of modern foreign policy, but any basic international relations textbook will
point out that it comprises only one set of techniques among many others available to
statesmen.1 Normally diplomacy, in its narrow sense, is associated with negotiation and
other peaceful means of developing cooperation or resolving disputes.2 In the following
discussion, we emphasize the distinction between diplomatic agents and consular agents.
Consular agents are primarily concerned with facilitating business and tourism (“low
politics”), rather than with matters of foreign policy/diplomacy (“high politics”). Matters of
foreign policy and diplomacy are the work of diplomatic agents. This chapter will first
briefly discuss the history of diplomatic practice and then will examine the legal regime
within which modern diplomatic and consular relations take place.
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DIPLOMATIC AGENTS

At the root of all diplomatic practice is the need for communication. From the beginning of
recorded history, whenever empires, city-states, or other organized entities have had
sustained contact with others—friendly or otherwise—they have felt the need for
establishing special channels for communication about issues of importance to their
relationship. For millennia, however, these channels consisted of ad hoc diplomatic agents,
sometimes called ambassadors, appointed for particular missions or tasks. An
agent/ambassador would be sent to a certain country to conclude an alliance, to make a
trade agreement, to seek the hand of a princess for his king, to arrange for a marriage
dowry, or to carry out whatever special purpose was at hand. Upon succeeding or failing in
his mission, the ambassador returned home.

Nevertheless, classical antiquity, particularly among the Greek city-states, witnessed the
development of rules governing the sending of such agents. In ancient Greece at the time of
Homer, the herald performed many tasks. One of the more important tasks was escorting
diplomatic missions. For religious and other reasons, the heralds, not the diplomats, were
considered inviolable.3 The status of the herald presumably guaranteed safe conduct to
those involved in the mission. By the time of Thucydides, the role of the herald had
declined, and customary practice had evolved a complex set of rules and procedures
associated with diplomatic missions. An interesting institution was that of the proxenos.4

Proxenoi were those who in their own cities (like contemporary honorary consuls) looked
after the affairs of other city-states.

Northern India, China, Rome, Byzantium, the Muslim states of the Middle East, and
the Catholic Church all developed elaborate sets of rules and practices to govern diplomatic
interaction.5 In Western practice, the term ambassador appeared in Italy sometime near the
end of the twelfth century. Expanding trade and political contacts with Constantinople and
west Asia led Venice to develop a diplomatic model based on the Byzantine model. Venice,
Mantua, and Milan exchanged resident ambassadors in the late fourteenth century, but
permanent representatives did not appear at other foreign capitals until the middle of the
fifteenth century. The first permanent legations outside of Italy came in 1463, when Milan
and Venice both sent permanent representatives to the court of Louis XI at Paris. These
first agents often combined the diplomatic and commercial consular functions.

Over time, the utility of having permanent agents abroad overcame the distrust with
which courts viewed a foreign ambassador. All too many of them saw an ambassador as
nothing more than an official spy—of noble birth, to be sure, but nonetheless a spy of the
sending state. Thus Russia, until the reign of Peter the Great, resisted successfully all
attempts to locate permanent foreign representatives in its capital. Other states in Western
Europe, on the other hand, quickly realized the many advantages accruing from the
permanent presence of representatives abroad, and the custom quickly spread. Some states
persisted for quite a while in ensuring the right to send ambassadors by means of bilateral
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agreements, but the majority regarded such a right as an aspect of sovereign independence.
After the Treaty of Westphalia (1648), the establishment of permanent diplomatic missions
rapidly became the rule in Europe.6

Until the Reformation, Rome and the pope occupied a central place in European
diplomatic life. Yet problems persisted. Questions of protocol involving rank, precedence,
and prestige became matters of great importance. While several popes attempted to set an
order of diplomatic precedence among states, matters of protocol continued to provoke
“affairs of honor” (duels) until the Treaties of Vienna (1815) and Aix-la-Chapelle (1818)
provided simple solutions.

Right of Representation

The right of diplomatic intercourse is divided into an active and a passive right. The active
right consists of the authority to send diplomatic agents abroad. This is an unquestioned
right of every independent member of the family of nations. The problem of who will
exercise this right in any given state is an internal constitutional question. As a rule, the
monarch in a monarchy or the president (or prime minister) in a republic (alone or in
conjunction with some legislative body) will exercise the right. Corresponding to the active
right to send diplomatic agents is the passive right: to receive such agents. Normally an
international person having the former right also has the latter. Generally, however, the
right of representation, being a common attribute of sovereign states, has posed questions
only in the relatively few instances when it had to be determined whether a given
community was entitled to this right. On rare modern occasions, an entity that is neither a
recognized member of the community of nations nor a legal person in the form of an
international organization has been accorded by a few countries a right of diplomatic
representation. Thus India, on January 9, 1975, granted full diplomatic status to the
representative of the Palestine Liberation Organization (PLO), the first time this had been
done by a non-Arab state (see Chapter 7).

Codification of Rules

Until 1815, the rules governing diplomatic intercourse were based primarily on customary
international law, supplemented by practices founded on comity. The classification of
diplomatic ranks and certain issues of protocol achieved at the Congress of Vienna and
amended in the Protocol of Aix-la-Chapelle (1818) clarified and systematized existing
practices without adding materially to the corpus of rules. Only in 1928 did states seriously
consider a possible codification of those rules when the Sixth Conference of American states
(Havana, 1928) adopted the Convention on Diplomatic Officers, subsequently ratified by
12 American states.7

Post World War II, the International Law Commission of the United Nations selected
the subject of diplomatic intercourse and immunities as one of 14 topics for codification,
but assigned it a low priority.
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In December 1959, the UN General Assembly decided to convene an international
conference to consider the question of diplomatic intercourse and immunities, which
convened in Vienna, from March 2 to April 14, 1961. It prepared three instruments: (1)
Vienna Convention on Diplomatic Relations, (2) Optional Protocol Concerning Acquisition of
Nationality, and (3) Optional Protocol Concerning the Compulsory Settlement of Disputes.8 Of
these, the Convention on Diplomatic Relations, of April 14, 1961, is the most important
(hereinafter Vienna Convention). The treaty entered into force on April 24, 1964 (for the
United States, December 13, 1972). At this writing, the convention has 190 states parties
—indicating that it has acquired almost universal acceptance among contemporary states.
Despite the near-universal acceptance, we should note that the final paragraph of the
preamble to the convention declares that the signatory states affirm “that the rules of
customary international law should continue to govern questions not expressly regulated by
the provisions of the present Convention.”

Representation

From a legal point of view, each sovereign state has complete freedom to decide whether,
and in which foreign states, it wishes to be represented by diplomatic agents. Should a state
decide, for some reason, to deviate from what certainly has become a general custom and
attempt to live in solitude, such deviation would be regarded by other states, at the very
least, as an international incivility. And if the state in question resolved also to bar all
foreign diplomatic agents from its jurisdiction, it would effectively remove itself from
further membership in the community of nations.

On the other hand, no state maintains diplomatic representation at all capitals of the
world and with all international organizations. While the United States (2016) maintains
290+ embassies, diplomatic offices, and consulates, by far the most extensive diplomatic
network of any state,9 most countries cannot afford either the personnel or the enormous
expense for such an extensive network. A state could decide that little or no interaction
with a particular foreign state means that the expense of maintaining a diplomatic or
consular mission would not be justified. For example, Iceland or Uganda have no common
interests or issues that need constant attention, thus no need for formal representation. If
they need to communicate through diplomatic channels, they can do so through their UN
offices in New York.

In passing, note that for small states, as well as other members, the UN serves as
“diplomacy central” because every member state as well as numerous interest groups, IGOs,
and NGOs maintain offices there. The diplomatic and consular community in New York
City consists of 193 Permanent Missions to the United Nations, 114 consulates, and 75
trade commissions.10 In comparison, Washington, DC, has only 177 embassies; London
has 164.

Just as states have a right to establish diplomatic relations, they also have a right to break
off diplomatic relations with another state. For the state breaking off relations, this act
involves formally recalling its diplomatic agents. Note that a decision to break relations
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does not mean the withdrawal of recognition from the government or the state; it merely
indicates a level of displeasure with current events. Such an occurrence usually does not
dissolve all relations between the states in question. After the rupture of diplomatic
relations with the Castro administration in Cuba, the U.S. government continued to accord
to the Cuban government such rights as accrue to the government of a sovereign state
under international law.

Occasionally, as a gesture of protest against some host government policy or act, only the
top-level diplomats are withdrawn by governments: Great Britain conducted its diplomatic
relations with the People’s Republic of China through respective missions, each headed by a
chargé d’affaires for 20 years until ambassadors were finally exchanged by both countries in
1971. In 1975, 15 European countries temporarily recalled their ambassadors from Madrid
to protest the Spanish execution of five terrorists. Mexico, then having no embassy in
Spain, expressed its displeasure with the executions by cutting off postal communications
with Spain. On May 11, 1992, the 12-member European Community recalled its
ambassadors from the rump Yugoslavia (Serbia and Montenegro) in protest of Serbian
involvement in the civil war under way in Bosnia-Herzegovina.

Special Interest Sections

Often the need for ongoing communication leads both states to arrange for representation
by a third state, which then acts as an intermediary. An official rupture of diplomatic
relations may be mitigated by the establishment of special interest sections by the two states
involved. This act may take one of two forms: sections created at the outset of a “limited
exchange” of diplomats, preceding an eventual resumption of full diplomatic relations, or
sections established on the rupture of such relations. An example of the first form occurred
when, after a seven-year break, relations were resumed between the United States and Syria
in 1974 on a “limited-exchange” basis. The former American Embassy building in
Damascus (hitherto in the custody of Italy) was re-designated the Embassy of Italy: Section
for the Protection of the Interests of the United States of America, with the American flag
flying above it. A similar name change took place at the former Syrian Embassy building in
Washington. In 1972, the Swiss ambassador to Cuba represented his own state, the United
States, and eight other states, in Havana. Switzerland had maintained custody of the U.S.
Embassy building in Havana, and of the Washington Embassy building of Cuba. Special
interest sections were established in the respective facilities, which were still designated as
the “protecting power’s” embassy. This ended in July 2015 when the U.S. officially
reestablished diplomatic relations.

The United States and Iran severed diplomatic relations in 1980. The United States
established a special interest section at the Swiss Embassy in Tehran, and no U.S. citizens
were employed there. Iran set up the Iranian Special Interests Section as a part of, but not
physically in, the Algerian Embassy in Washington, staffed by ethnic Iranians who were
either naturalized Americans or resident aliens. Algeria permitted the section to use its
diplomatic bag or pouch.
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Initiation of a Diplomatic Mission

No state is required to accept every individual proposed as the principal agent of a foreign
state. Consider that because of the very essence of the position, the agent must enjoy the
confidence of the receiving state’s government. Should the receiving state decide that a
given nominee, for any reason, is not suitable as the representative of his or her
government, it may reject the appointment. In late 2001, Iran indicated that it could not
accept the appointment of David Reddaway as the new British ambassador to Tehran.11 In
2009, the Vatican (Holy See) vetoed three of Barack Obama’s potential nominees as U.S.
ambassador (including Caroline Kennedy who was Roman Catholic) amid a growing
dispute between the White House and the Roman Catholic Church over the new
administration’s support for abortion rights and the lifting of a ban on stem cell research.12

In 2015, the Vatican also rejected a French nominee presumably because of his “sexual
orientation.”13

As a matter of prudent statecraft, before a diplomatic agent is appointed, the sending
state should inquire of the receiving state whether the nominee is acceptable—that is, if he
or she is persona grata. If such advance notification does not occur, the receiving state can
simply refuse to admit the nominee. Rejection of the nominee as persona non grata may or
may not be accompanied by reasons for the decision. Traditionally, no reason is given or
expected. Still, the United States and Great Britain have, on occasion, not only insisted on
being given reasons for the rejection of one of their nominees, but indeed also asserted their
right to approve or reject those reasons as valid. This attitude had to be abandoned by both
states because in practice, any receiving state can simply refuse to accept an individual
whom it has judged to be persona non grata. Here, common sense and pragmatism should
rule. Given the nature of the diplomatic enterprise, the ability to communicate effectively
with the foreign government obviously depends upon the willingness of the other
government to deal with the agent.

The legal basis of each diplomatic office is the agreement of the receiving state to admit a
foreign mission. The receiving state will maintain a diplomatic list that identifies those
individuals officially accredited. The receiving state has the right to lay down the rules
governing the legal position and activities of foreign diplomats, but in each instance, the
state is bound by the valid and applicable principles of international law, both customary
and conventional.14 In effect, the receiving state concedes to the foreign diplomat certain
rights, privileges, and spheres of activity that are subject to international law. Thus, each
diplomatic activity carried out by agents of a state rests upon both the agreement
(concession) of the receiving state and the instructions issued to them within the framework
of that concession by the sending state. During the Cold War, the U.S. and USSR both
placed severe restrictions on the ability of each other’s diplomats to travel within their
respective territories.

The appointment of diplomatic agents is a constitutional act of the sending state. The
rights and duties of agents begin formally with the handing over and acceptance of
credentials (lettre de créance) in the receiving state. By its formal acceptance of these
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credentials, the receiving state recognizes the position of the individual concerned as the
agent of his or her government. The credentials are accepted, depending on the rank of the
agent by either the chief of state or the minister of foreign affairs (in the United States, the
secretary of state) or through some specially designated protocol officer or functionary.

One other important set of considerations applies here. Reciprocity and self-interest play a
great role in maintaining the integrity and stability of the rules that govern diplomatic
exchange. Vattel’s Golden Rule of Sovereigns applies with special force here. As a decision
maker, if you wish your diplomats to be treated with courtesy and respect, then you must
treat diplomats stationed in your country with equal courtesy and respect. This simple
observation goes a long way toward explaining why the diplomatic system works. States and
governments have a fundamental interest in seeing that it does. Every diplomat abroad
represents a potential hostage.

This does not mean that all governments in every case value the system. Pariah states15

such as Khomeini’s Iran, al-Gaddafi’s Libya, and Belarus, which cared little for their own
image and reputation (or people) abroad, have engaged in actions that violate the
fundamental values of the regime. The seizure of the American Embassy in Tehran and its
aftermath stand as an egregious example of violation, as were the actions of China during
the Cultural Revolution. Finding a solution to such glaring disregard for the law is often
difficult because reciprocity operates outside the narrow confines of diplomatic law as well.
In writing about the British response to the 1984 Libyan People’s Bureau in London,
Rosalyn Higgins, who subsequently served as the British judge on the International Court
of Justice (ICJ), noted:16 “It became clear that balancing diplomatic law is not only about
the balancing of legitimate interests between the sending state and the receiving state. There
is another factor often at play: the presence abroad in the sending state, of an expatriate
community of the receiving state.”

Recall our discussion of the problems of enforcement and the interrelationship of
interests in Chapter 1. International legal problems seldom exist in a context isolated from a
multitude of other considerations. In this case, the British government had to consider how
much its actions might place some 8,000 British citizens then in Libya at risk. Moreover,
the British government (like the American government in the Iranian case) had to consider
the implications of its actions from a multilateral standpoint. It had an interest in
maintaining the general principle of absolute inviolability of chancellery premises and
principal agents regardless of the provocation or perception of abuse, owing to the extensive
nature of its diplomatic presence overseas as well as that of its partners in the European
Union.17

Termination of a Mission

The Vienna Treaty contains no provisions concerning the termination of diplomatic
missions other than in time of war. Clearly, a mission may end by mutual consent or when
the sending state decides that it no longer wishes to maintain a presence in the receiving
state. In time of war, the receiving state has the duty to permit diplomatic personnel to exit
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in timely fashion and to facilitate their exit (Article 44). Obviously, a diplomatic mission
ends with the disappearance of the sending or receiving state. An unusual exception to this
normal and logical rule took place in the case of the diplomatic representatives of the
Republic of Latvia following that country’s absorption into the Soviet Union in 1940.
Because most of the world’s governments refused to recognize the annexation of Latvia,
Estonia, and Lithuania by the Soviet Union, the diplomatic agents of the three Baltic
republics continued to occupy their posts in all nonrecognizing states. The Latvian envoy in
London, as the senior diplomatic agent of Latvia abroad, assumed the emergency powers of
his government.18 Thus, a diplomatic representative assumed the status of a government-
in-exile and claimed sovereignty over all Latvian citizens living in Western countries. Such
jurisdiction naturally was limited to states in which Latvian diplomatic agents were still
accredited. This event has led to some interesting questions. Yet, as with many treaties,
circumstances may arise that fall outside the explicit provisions of the instrument. A
constitutional change in either the sending or receiving government through election or
agreed succession does not necessarily require renewal of credentials. This will depend upon
the practice of the two states. When a fundamental change occurs in the governments of the
sending or receiving state (see Chapter 7 on recognition), the affected diplomats will have
to go through the process of official accreditation again. For instance, the U.S. ambassador
to Russia, David R. Francis, reported to the Department of State on March 17, 1917, that
the imperial government of Russia had been overthrown by revolution. He requested
authorization to recognize the new government, which he received two days later from
Secretary of State Lansing. On March 22, Francis called on the new Council of Ministers
and presented his new credentials as U.S. ambassador. When the provisional government
was in turn ousted on November 7, 1917, Ambassador Francis did not receive new
credentials, and presumably, his diplomatic mission terminated with the overthrow of the
provisional government. The United States did not recognize the successor Bolshevik
government until 1933. Ambassador Francis remained in Russia as a liaison, though
unaccredited, until he was formally recalled in late July 1918. Presumably, he continued to
enjoy the immunities granted to diplomatic agents.

The unanswered question in the example just given as well as in the Vienna Convention
concerns the status of missions in interim situations. More recently, Iraq has provided two
interesting cases concerning the status of missions. Following its invasion and occupation of
Kuwait, the Iraqi government on August 20, 1990, ordered all foreign embassies in Kuwait
to close by August 23. The United States and 20 other governments refused to comply with
that order and kept their embassies open, albeit with reduced staffs. Over the next four
months, the Iraqis cut off utilities, openly violated the inviolable status by having troops
enter, and hampered supply efforts. Although the UN Security Council unanimously
condemned the actions,19 as the crisis wore on, the missions closed one by one with
American and British personnel finally leaving under protest in December.

Iraq’s invasion and occupation raised the issue of the legitimacy of its authority within
Kuwait. The refusal of the missions to close their doors rested upon the simple premise
that, because Iraq clearly intended to incorporate Kuwait as a province (i.e., extinguish it as
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an independent state), the invasion and occupation were illegal (see Chapter 19). Because
these other governments continued to recognize the authority of the Kuwaiti government
(now in exile), Iraq had no legitimate authority to terminate missions accredited by that
government.

The second case also involves Iraq and a set of parallel issues. In June 2003, after
Operation Iraqi Freedom removed Saddam Hussein from power, a representative of the
U.S. State Department announced:

There are diplomats who were previously accredited to the Saddam regime, who have
been residing in former mission residences, who are still there. We do not regard those as
diplomatic missions. They’re accredited to a regime that is no longer existent, and,
therefore, their accreditation would have lapsed.20

Although the Vienna Convention does talk about war, it does not cover this situation. It
raises an interesting question: Do the immunities of diplomatic agents and missions
terminate if the government that extended accreditation ceases to exist? Clearly the
occupying power (or powers) has no authority to accredit diplomatic agents. A tension
exists here between the presumed need for formal accreditation and the practical aspect
represented by the functions of diplomatic missions. Even though the Hussein government
no longer existed, the interests of sending states continue.21 As we have seen in the first case
discussed, in other situations where changes of governments have occurred through
revolution, coup, or other irregular means, the presumption has been that immunities
continue until a new regime comes to power. At that point, both the new government in
the receiving state and governments of sending states have decisions to make concerning
recognition and the continuation of diplomatic representation.

Diplomatic Ranks

When there were no permanent representatives abroad, distinctions between diplomatic
agents depended almost entirely on the relative strength and importance of the sending
state. But as soon as permanent representatives became a fixture, bitter quarreling ensued
between the representatives of various powers stationed in the same capital. Generally, no
one questioned that the representatives of monarchs occupied the highest category in rank.
Besides “ambassadors,” there emerged one other important class of representatives—the
ministers, or residents, titled, since the middle of the seventeenth century, envoyés (envoys).
After some time, this second group became divided into two classes—ordinary and
extraordinary envoys. The latter began to claim special privileges and higher rank than the
former had. More and more states named envoyés extraordinaires, insisting that these
constituted a class distinct from ambassadors and residents, even when their duties and
powers corresponded in every detail to those of the residents.

At the beginning of the eighteenth century, practice had evolved three basic classes of
diplomats: ambassadors, envoys extraordinary, and residents (soon called ministers resident).
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By the end of the century, a fourth category had made its appearance—the chargés
d’affaires, occupying the bottom rank among diplomatic agents. The emergence of definite
categories did not, however, end the disputes among diplomats—within each class, quarrels
concerning precedence continued. The Congress of Vienna finally cleared up a totally
confused state of affairs when it adopted, on March 19, 1815, the Règlément sur le Rang
Entre les Agents Diplomatiques.22 There are today four potential classes, or categories, of
diplomatic representatives:

Ambassadors (ambassadors extraordinary, ambassadors plenipotentiary) and papal
nuncios
Ministers (envoys extraordinary, ministers plenipotentiary, and papal inter-nuncios)
Ministers resident
Chargés d’affaires and chargés d’affaires ad interim.

Those diplomats granted plenipotentiary status (i.e., possessing the plena potens) have the
capacity to bind their government by word or signature. The chargé d’affaires, once
customarily sent only to small, backward, unimportant states, is today primarily an
assistant, with specified administrative functions, to an ambassador or minister. Normally
he or she assumes, on an acting basis (ad interim), the functions of his or her superior
during the latter’s absence from the diplomatic mission or until a replacement is sent to the
mission.

States customarily exchange diplomatic agents of the same rank, even though there have
been exceptions to this practice. In the past, ambassadors were exchanged only between the
great powers, but in the past 60 years or so, this custom has been abandoned in most cases
—notably by the United States. Sending an ambassador to a small country supposedly
formally acknowledges the formal principal of legal equality. Thus the United States, in
pursuance of the “good neighbor” policy adopted during the presidency of Franklin
Roosevelt, elevated all heads of missions in Latin American states to the rank of
ambassador.

Diplomats take the matter of precedence quite seriously. The Vienna Conference also
solved the problem of precedence within the diplomatic community by initiating a
seniority system. Order of procession, for example, for any diplomatic function will be
determined by the date of accreditation to a particular state. The diplomat with the longest
continuous service will have the title of dean (doyen) of the diplomatic corps. In
Washington, DC, this has meant that, at one time or another, the ambassador from the
Soviet Union (Anatoly Dobrynin) and the ambassador from the Cape Verde Islands have
served as dean. As of this writing, the ambassador from Palau has the honor, replacing the
ambassador from Djibouti who died in 2015.23

Below the ambassador or minister, a diplomatic mission may contain hundreds of
persons. On occasion, distinctions are drawn between the official and nonofficial personnel
of such a mission. The official personnel include all persons employed by the sending state
or the chief of mission to whom they are subordinate. This group comprises all of the
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mission’s various functionaries, including the affiliated military or technical attachés as well
as the clerical staff (typists, secretaries, file clerks, interpreters, code clerks, and so forth). In
a U.S. Embassy overseas, not all personnel are necessarily employees of the State
Department. Many other Cabinet-level departments (e.g., Treasury and Commerce) may
have agents attached to the mission as well.

Functions of Diplomatic Agents

The functions of the diplomat may be classified under six main headings:24

Negotiation. The original reason for having diplomats—the intention of having a
representative in a foreign capital empowered to negotiate agreements with the
receiving state—was to “deal” directly with the foreign government. This basic
function has been downgraded considerably in the past half century or so, in part
because of progress in communications and travel, which makes the diplomat more of
a spokesman than a true negotiator, and in part because of a tendency to substitute
foreign ministers’ meetings or summit meetings for negotiation at the ambassadorial
level.
Representation. The diplomatic agent is the representative of the government of his
state. He acts as such on ceremonial occasions but also files protests or inquiries with
the receiving government. A diplomatic agent presents the policies of his government
to the host state.
Information. A diplomat’s basic duty is to report to his government on political
events, policies, and other related matters. He is not a spy in the orthodox meaning of
the term—even though a few heads of missions have been spies in the true sense of the
word, and others have acted as paymasters to spies.
Protection. The diplomat has a duty to look after the interests, persons, and property
of citizens of his own state in the receiving state. A diplomat must be ready to assist
such citizens when they get into trouble abroad, may have to take charge of their
bodies and effects if they happen to die on a trip, and must in general act as
“troubleshooter” for his fellow nationals in the receiving state.
Public relations. The diplomat continually tries to create goodwill for his own state
and its policies. This propaganda–public relations function means giving and
attending parties and dinners; giving lectures and other speeches; attending
dedications of monuments, buildings, and (lately) foreign assistance projects; and so
on.
Administration. The chief of a diplomatic mission is the administrative head of the
group, even though in a large mission he may have a subordinate personnel office and
department heads. In the last resort, the ambassador or minister is responsible for the
operation and administration of the embassy or legislation.

In the absence of consular relations (discussed later in this chapter) between two countries,
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diplomatic officers customarily perform various functions normally performed by consular
officers, always provided that the host (receiving) state does not object to the practice.
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DIPLOMATIC PRIVILEGES AND IMMUNITIES

A person with diplomatic status enjoys a considerable range of privileges and immunities25

based on customary as well as conventional international law. The obvious intent behind
this grant of privilege has been the desire to enable diplomatic agents to exercise their duties
and functions without being impeded by the authorities of the receiving state. Diplomats, if
in fear of their own lives or of the safety of their families and staff members, cannot
effectively carry out their duties.

Personal Inviolability

Personal inviolability forms perhaps the oldest diplomatic practice. Article 29 of the Vienna
Convention states that the person of a diplomatic agent (defined in Article 1(e)) is
inviolable. Diplomatic agents may not be detained, arrested, or otherwise harassed. The
families, residence, papers, correspondence, and property of such agents held in
conjunction with their official duties also have inviolable status. Diplomatic agents are also
exempt from all taxes and customs duties. Practically this means, under normal
circumstances, that diplomatic agents and their families enjoy almost complete immunity
from the legal system of the receiving state.26 But, as a condition of this status, diplomats
have an obligation to be law abiding.

UNITED STATES V. IBRAHIM AHMED AL-HAMDI

United States Court of Appeals, Fourth Circuit 356
F.3d 564; 2004 U.S. App. LEXIS 1034

Facts

U.S. law prohibits possession of firearms by nonimmigrant aliens. Ibrahim Ahmed Al-
Hamdi, a citizen of Yemen, had been prosecuted and convicted of possessing a firearm
in contravention of this statute. Al-Hamdi argued that as a family member of a
diplomat, he had diplomatic immunity at the time of his arrest. He further claimed
that the U.S. State Department had tried to revoke that immunity retroactively. Such
action would have been a violation of the Vienna Convention on Diplomatic
Relations and the U.S. Constitution.

Al-Hamdi came to the United States in 1993, when his father was appointed as a
minister in the Republic of Yemen’s embassy in Washington, DC. At that point, both
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2.

1.

2.

Al-Hamdi and his father possessed diplomatic immunity. Al-Hamdi celebrated his
21st birthday in November 1998. His identity card, given to all persons with
diplomatic immunity, expired in December 1998. The Yemeni Embassy applied for a
new identity card for Al-Hamdi in December 1999. U.S. regulations specify that for
adult children over 21 to continue to be regarded as members of a diplomat’s
household for purposes of extended immunity, they must be enrolled in school full-
time. Because Al-Hamdi was not enrolled in school at the time, the State Department
requested more information before it would grant the request. The embassy did not
reply, and Al-Hamdi never received a new identity card. Al-Hamdi argued that the
Vienna Convention does not allow for age restrictions and that he remained a member
of his father’s household because his father continued to support him financially.
Police arrested Al-Hamdi in February 2003. On March 31, 2003, the State
Department sent a letter to the Yemeni Embassy stating that Al-Hamdi’s father also
no longer qualified for diplomatic immunity because he was not employed full-time.

Issues

Did the State Department’s action in placing an age limit on “members of the
household” fall within permissible actions with respect to the Vienna
Convention?
Did Al-Hamdi have diplomatic immunity at the time of his arrest and
subsequent prosecution? Did the State Department revoke his immunity
retroactively?

Decision

Yes. States have a right to formulate reasonable definitions of ambiguous treaty
phrases.
No. The State Department had not renewed his certificate. He lost his
diplomatic immunity upon turning 21 in 1998.

Reasoning

The determination of whether a person has diplomatic immunity turns on interesting
questions of fact and law. In 1989, the State Department had established a policy that
“members of the family” as set forth in the Vienna Convention did not include
children over the age of 21 unless those children were legitimately enrolled in school.
Children enrolled in school would enjoy diplomatic immunity until their 23rd
birthday. States have a right to formulate reasonable definitions elaborating the
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language in the Vienna Convention. Under the Constitution, the executive branch has
the power to send and receive ambassadors. Hence, the certificate of the secretary of
state is the best evidence to prove the status of a person who claims to be a minister.
Courts cannot “assume to sit in judgement upon the decision of the executive in
reference to the public character of a person claiming to be a foreign minister.”

Personal immunity is “role-specific” in that it attaches to the position and its duties, not
to the specific individual who occupies the role. This embodies an important distinction in
understanding when immunities apply and when they do not. Immunity commences upon
entry into the state of posting (VC, Article 39). Immunities and other privileges cease when a
diplomat leaves the country of posting or after a time specified (VC, Article 39.2). This
becomes an important consideration when a diplomat has been expelled for committing a
serious crime.

Diplomats in transit from their home state to the state of posting enjoy immunity in any
state that comprises part of the route to the post (VC, Article 40). Diplomats not on official
state business, who are in another state that is not part of a transit route, do not have
immunity, although states may grant it as a matter of comity. More simply, merely entering
a state with a diplomatic passport does not automatically confer immunities and privileges
unless the person is in direct transit to a post or on some official business or duty
recognized by the state.27 The Guatemalan ambassador to Belgium and the Netherlands
flew to New York from Europe on a personal visit and was arrested on a narcotics charge.
His motion to dismiss because of diplomatic immunity was denied because of the nature of
his trip. Similarly, in Ludovicus v. Astenavondt, the chancellor of the Belgian Embassy in
New Delhi, India, was arrested with seven others in New York City (on May 26, 1985)
after he delivered 22 pounds of heroin to an FBI agent. He apparently served as a courier
for a smuggling ring.28

Immunities can generate great controversy and public misunderstanding. To many, the
personal immunity diplomats enjoy seems “a license to sin” as an article in Der Spiegel
(Germany) graphically described it.29 It is hard to get a complete picture in the United
States because the State Department does not publish statistics on crimes by the diplomatic
community although serious incidents often make the headlines. In 2014, the United
Kingdom reported that diplomatic personnel committed 14 serious offenses, none of which
involved murder, rape, or robbery.30 However, consider a simple proposition: Can you
imagine that any diplomatic agent could be an effective representative, if he or she were not
respectful of the laws of the receiving state?

Dismissal of Agents

Nonetheless, the diplomatic community does not consist solely of angels. In cities such as
London, New York, and Washington, DC, that host large numbers of individuals who
have immunity, there will always be those who either, deliberately or perhaps inadvertently,
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abuse the privilege. Many problems arise with respect to lower-level employees. Minor
violation may be overlooked or may lead to a protest by the appropriate authorities of the
receiving state. Shoplifting, motor vehicle accidents, and parking violations have been
continuing problems. But if the violation is repeated or is of a serious nature, the receiving
state is fully within its rights to request the recall of the offender as persona non grata or, as
quite often happens, expel the individual at once.

Since 1979, all diplomatic personnel in the United States must carry automobile liability
insurance with a minimum limit of $1 million.31 In the early 1990s, the State Department
also began assisting authorities in the District of Columbia and New York City in an effort
to crack down on parking violations.32 The State Department undertook this action with
some reluctance. As one diplomat noted in response, U.S. diplomats abroad would now
need to read parking signs very carefully because “Everything in diplomacy works on the basis
of reciprocity”33 (emphasis added). The reader must keep this statement in mind while
working through the following discussion.

If a serious incident occurs, the host state has two main options: ask for a waiver of
immunity, or declare the alleged offender persona non grata if the waiver is not
forthcoming. Agents cannot personally waive their immunities because the right belongs to
the sending state, not the individual. In normal practice, for top officials, the right will rest
with the appropriate constitutional authorities in the sending state. For others, including
administrative and technical staff, the head of mission may have the authority. Individuals
can, however, voluntarily yield their immunities by simply resigning their position and
remaining in the country. This occurred most recently when Venezuela refused to waive the
immunities of an agent charged with sexual assault by his former fiancée. The refusal by
Venezuela would have resulted in U.S. authorities declaring the agent persona non grata.
Venezuela had already indicated they would recall him. He decided instead to resign his
position and have his day in court.34 We should emphasize the rarity of this decision.

On the other hand, upon request, Georgia did waive the diplomatic immunity of
Gueorgui Makharadze, the deputy chief of mission at the Georgian Embassy in
Washington, DC, so that he could be prosecuted in the U.S. courts on the charge of
manslaughter committed while driving under the influence of alcohol. Makharadze had a
blood alcohol level considerably above the legal limit on the night of January 3, 1997, when
he caused a five-car accident that resulted in the death of a 16-year-old teenager in
downtown Washington. In October 1997, the diplomat pleaded guilty to criminal charges
in connection with the accident.35 If declared persona non grata, the agent must be
withdrawn by the sending state. A third possibility does exist, but cost and circumstance
make it a distant possibility. Immunities and privileges are role or function specific. They
do not attach to the person, but to the office. They cease upon leaving the country at the
end of a term—or, if no longer serving for other reasons (e.g., being declared persona non
grata), after a reasonable period of time in which to leave. The immunities of a diplomat
who is no longer accredited as such are governed by Article 39(2) of the Vienna
Convention on Diplomatic Relations. When the functions of such a person have ended, a
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diplomat’s privileges and immunities “normally cease when he leaves the country, or on
expiry of a reasonable period in which to do so, but shall subsist until that time, even in the
case of armed conflict.”

The U.S. Department of State (1987) has stated that, under the convention, the
immunities of ex-diplomats do not continue to apply if acts performed during the
performance of diplomatic functions were not carried out in the exercise of functions as a
member of the diplomatic mission. Hence, if the incident or crime did not involve official
duties, immunity only suspends arrest and process at the time. Immunities and privileges do
not last forever and do not remove culpability for any offense an individual agent may have
committed outside his or her official duties.36 The person who enjoyed the immunity could
be prosecuted as a private person at a later time if the receiving state can find a way to
exercise a valid in personam jurisdiction. If any question occurs about the status of a
particular individual, in the United States the State Department has the final say.

A diplomat who is no longer persona grata is normally given a time limit within which to
leave the receiving state’s jurisdiction. Should the diplomat refuse to leave, he or she may be
placed under detention and escorted to the frontier for expulsion. On many recent
occasions during the Cold War, the dismissal of diplomatic agents represented merely a
retaliatory action, caused by a similar dismissal (usually for purely political reasons) of
agents by the sending state. On December 18, 1979, the U.S. Department of State
announced that at least 183 Iranian diplomatic staff members would be expelled within five
days, leaving only 35 Iranian diplomatic personnel in the country. The United States
justified this action as a reprisal for the seizure of the American Embassy and hostages in
Tehran. Note that the United States refrained from seizing the Iranian Embassy. While the
short-term circumstances might have justified such an act in reprisal, the broader context did
not. Here, one must consider reciprocity, interdependence, and precedent. The United
States has more embassies than any other country. The United States did not wish to establish
a precedent that seemingly would permit the seizure of an embassy, no matter what the
provocation.37

UNITED STATES V. WILLIAM TAPIA

U.S. Dist. Ct, Eastern District of New York 1991
U.S. Dist. LEXIS 10462

Facts

Tapia served as the first secretary in charge of the Nicaraguan Consulate General in
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Tokyo during the Sandinista regime. His indictment alleged that he conspired to
import heroin into the United States and distributed heroin in Thailand with the
purpose of having it imported into the United States. Tapia moved for dismissal on
the basis that at the time, as a Nicaraguan diplomatic officer, he possessed diplomatic
immunity under the Vienna Convention.

The arrest came about as the result of information given by Jorges Rueda, the
chargé d’affaires for the Guatemalan Embassy in Tokyo. Rueda claimed that he and
Tapia jointly engaged in drug trafficking. The new (1990) Nicaraguan government
did not assert a claim of diplomatic immunity on Tapia’s behalf.

Issues

Did the United States, Japan, and Nicaragua err in failing to honor Tapia’s diplomatic
immunity?

Decision

The United States, Nicaragua, and Japan acted within the law.

Reasoning

Nicaragua has no obligation to assert the right of immunity on behalf of Tapia. This
right belongs to Nicaragua—not to Tapia, who has no standing to claim this right as
an individual. Treaty rights in this case belong to sovereign states, not to individuals.
If Nicaragua chooses not to assert the right, Tapia has no defense.

Exceptions to Immunity

Common exceptions to the immunity from the civil and administrative jurisdiction of the
receiving state include: (1) a real action relating to private immovable property situated in
the receiving state, unless the diplomatic agent holds it on behalf of the sending state for
the purposes of the mission; (2) an action relating to succession in which the agent is
involved as executor, administrator, heir, or legatee as a private person and not on behalf of
the sending state; and (3) any action relating to any professional or commercial activity
exercised by the diplomatic agent in the receiving state outside his official functions (Article
31(1)). In regard to the third of these exemptions, the Vienna Convention prohibits such
outside professional or commercial activity for personal profit (Article 42).

Diplomatic agents are also exempt from certain fiscal obligations normally payable in or
to the receiving state. They do not have to pay any direct national, regional, or municipal
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dues and taxes relating to the premises of the mission (Article 23(1)).38 They are exempt
from all dues and taxes, personal or real, in the receiving state, except for: indirect taxes
normally included in the cost of goods or services;39 taxes on real estate in the receiving
state owned privately by the agent; estate, succession, or inheritance duties on personal
property (except in the event of the agent’s death, when his or her movable property is
treated as tax exempt); taxes on private income and on investments made in commercial
enterprises in the receiving state; and certain fees and duties relating to real estate (Articles
34 and 39(4)).

Restraints on Diplomatic Agents

The primary duty international law places on all diplomatic agents is abstention from
interference—by word or deed—in the internal affairs of the receiving state. This
prohibition is all-inclusive: Diplomats may not discuss pending legislation, may not
comment on political controversies, and may not endorse or criticize the host government,
political parties, or party platforms.40 They may not correspond with the press and other
news media on any matter that is still a subject of communication between their own
government and the host government. They may not make public a communication from
their government to that of the receiving state before the latter has received it, nor publish
any correspondence from the latter without obtaining prior authorization. Equally
prohibited but difficult to prove are the use of an embassy or a legation as a center for the
dissemination of propaganda on a matter on which the two governments concerned may
disagree, and the conversion of any diplomatic mission into a center of subversive or spy
activities in favor of the ideological or national interests of the sending state. And, of course,
spying is prohibited to diplomats, as is the smuggling of goods.41 A very modern and quite
obvious prohibition in regard to diplomatic activities is assistance to or participation in
terrorist activities in the host country.42

Status of Administrative and Technical Staff

Members of the administrative and technical staff (and their households), provided they are
not nationals or permanent residents of the receiving state, have immunity as well. If they
are nationals or permanent residents, administrative and technical staff have immunity only
for activities connected with their official duties. Article 38 stipulates that if any diplomatic
agent is a national of the receiving state, he or she need only be granted immunity for
activities connected with official duties. Members of the service staff have immunity only in
respect of acts performed in the course of their official duties.

Immunity and Inviolability of Embassy Buildings

The embassy or legation quarters, as well as the residence of a diplomatic agent, are
inviolable. The agents of the receiving state may not enter any official buildings except with
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2.

the explicit consent of the head of the diplomatic mission. This restriction has led to the
common belief that embassies are the “soil” of the sending state, and also has produced
some interesting problems. But inviolability does not equate to extraterritoriality. Inviolability
carries with it the following duty (Article 41(3)):

The premises of the mission must not be used in any manner incompatible with the
functions of the mission as laid down in the present Convention or by other rules of
general international law or by any special agreements in force between the sending State
and the receiving state. (Emphasis added)

An important question arises because, while receiving states have other remedies available
for individuals who violate local laws, if a state violates the duty not to use the embassy or
other protected buildings for purposes that violate the public policy of the receiving state,
what recourse does the receiving state have?43 It can in fact terminate the credentials of all
diplomatic personnel, effectively closing the embassy.

In dealing with this question, we should note that a staple plot in action movies or
television dramas has an agent or an intrepid reporter ready to penetrate a foreign embassy
to gain information or perhaps locate someone imprisoned on its premises. In preparation,
his boss will warn him, “Be careful. You know that if you are caught, you are on their
territory; you are subject to their law and they can do what they want.” Episodes of the TV
shows CSI: Miami, Law and Order, and Castle have revolved around crimes committed that
involved this aspect of immunity. In each of these episodes, the writers have presumed that
embassies and consulates have extraterritorial status; that is, the writers have assumed that
the inviolable nature of the embassy translates into sovereign rights over the premises. This
is a common misperception, but inviolability does not mean that embassies and other
protected buildings have been granted extraterritoriality. Despite their inviolable status,
embassies and consulates remain the territory of the receiving states.44 U.S. law and practice
are quite specific in this respect. In Fatemi v. United States, the court explicitly stated

that a foreign embassy is not to be considered the territory of the sending state; and
that local police have the authority and responsibility to enter a foreign embassy if the
privilege of diplomatic inviolability is not invoked when an offense is committed there
in violation of local law.

As with personal inviolability, the law simply suspends certain rights normally associated
with the control of territory.45 Thus, if a crime is committed within an embassy, that crime
occurs on the soil of the receiving state, not that of the sending state. If embassy personnel
apprehend a burglar on the premises, they have no right to try and impose sentence. They
must hand him or her over to the authorities of the sending state for prosecution.

RADWAN V. RADWAN
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England, Family Division 1972 (1972) 3 W.L.R.
735

Facts

Mrs. Mary Isobel Radwan filed a petition for divorce in November 1970. Her
husband was a subject of the United Arab Republic (Egypt) but was then living in
England. In April 1970, her husband, an adherent of Islam, had gone to the Egyptian
Consulate in London and had before witnesses performed the prescribed ceremony for
divorce in accordance with Egyptian law. After the prescribed 90 days, the divorce was
finalized in accordance with Egyptian law. The consul stated that the Egyptian
Consulate in London is regarded by Egypt as being Egyptian territory on Egyptian
soil.

Issues

Does the Egyptian Consulate (or its embassy) have extraterritorial status because of its
inviolable status? (Does Egyptian law or English law apply within the premises?)

Decision

Embassies and consulates do not have extraterritorial status. They stand squarely
within the territory of the received state. The divorce is invalid because it did not
conform to English law.

Reasoning

In examining both the Vienna Convention on Consular Relations and the Vienna
Convention on Diplomatic Relations, the court noted:

The premises of a mission are inviolable and the local authorities may enter them
only with the consent of the head of the mission. But this does not make the premises
foreign territory or take them out of the reach of the local law for many purposes: for
example, a commercial transaction in an embassy may be governed by the local law,
particularly the tax law; marriages may be celebrated there only if conditions laid
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down by the local law are met; and a child born in it will, unless his father has
diplomatic status, acquire the local nationality.

The sending state does have the right to punish its own officers and nationals for crimes
committed within diplomatic premises (active nationality principle). In United States v.
Erdos,46 the chargé d’affaires at the American Embassy in the Republic of Equatorial
Guinea was convicted of killing another embassy employee within the American Embassy
compound. The court found that the special maritime and territorial jurisdiction of the
United States applied to U.S. embassies in foreign countries.47

Inviolability extends to diplomatic communication. Diplomatic correspondence is
immune from seizure, search, and censorship by the receiving state. A mission may employ
codes and ciphers in its communications, but embassies may install and operate radio
transmitters only with the consent of the receiving state. Diplomatic couriers, traveling on
diplomatic passports, may not be arrested or impeded. The contents of their pouch or
baggage cannot be inspected or confiscated.

Security of Diplomatic Premises

Local authorities have the responsibility to provide adequate security for embassies. Because
the embassy forms part of its territory, the receiving state—not the sending state—has
primary responsibility for ensuring the security of legation premises from attack or damage
(Article 22 (2)):

The receiving State is under a special duty to take all appropriate steps to protect the
premises of the mission against any intrusion or damage and to prevent any disturbance
of the peace of the mission or impairment of its dignity.

Between 2001 and 2014, 46 violent attacks against American diplomatic facilities, resulting
in 60 deaths, occurred in various countries.48 But American embassies were not the only
targets. Attacks also occurred on embassies accredited to China, Jordan, France, Thailand,
and Iraq. The attack on the interim American consulate building49 in Benghazi (September
11, 2012) that resulted in the death of Ambassador Christopher Stevens and three other
Americans, was the first time since 1979 that a U.S. ambassador was killed in the line of
duty. It raised the issue of, in a situation where the host/receiving state seems unable or
unwilling to respond in a timely fashion, what action the sending state can take on its own
behalf to defend its interest beyond filing a claim for breach of a fundamental duty
(Chapter 11). In dealing with this issue, while the political debate has gone on and on, the
international legal community has been remarkably silent.

In the United States, during the 1960s, harassment of certain foreign diplomats and
inconsequential attacks on foreign mission buildings, particularly facilities of the USSR, led
to passage of the Protection of Diplomats Act (1972), Pub. L. No. 92–539.50 Because that
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new law did not appear to meet fully the needs of the times, Congress enacted additional
legislation in 1976: the Act for the Prevention and Punishment of Crimes Against
Internationally Protected Persons, Pub. L. No. 94–467.51 The purpose of that legislation was
to bring Title 18 of the U.S. Code into conformity with two international conventions
ratified by the United States: the 1971 OAS Convention to Prevent and Punish the Acts of
Terrorism Taking the Form of Crimes Against Persons that Are of International Significance52

and the 1973 UN Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, Including Diplomatic Agents.53

The UN Convention, which entered into force in February 1977, provides in Article 7
that “the State Party in whose territory the alleged offender is present shall, if it does not
extradite him, submit, without exception whatsoever and without undue delay, the case to
its competent authorities for the purpose of prosecution, through proceedings in
accordance with the laws of that State.” Note that this wording eliminates the possibility of
giving asylum by declaring the act a political offense. This article caused prolonged and
somewhat heated debate in the UN General Assembly. Nonetheless, the overwhelming
majority of member governments agreed that the offenses in question represented crimes
under international law rather than political activities that were in some manner
excusable.54

Immunity and Travel in the Host/Receiving State

Immunity does not automatically give diplomatic personnel freedom of movement in the
receiving state. The receiving state may create, by its law or regulations, zones into which
entry is prohibited or restricted for reasons of security. Occasionally, this action may be in
response to what a government perceives as an unfriendly action by another government. In
August 1967, Great Britain limited the embassy personnel of the People’s Republic of
China to an area 5 miles from the center of London. During the Cold War, both the
United States and the Soviet Union imposed strict travel guidelines on diplomatic agents.
One of the most extensive travel limitations on record was imposed in January 1952, when
the Soviet government converted 80 percent of the area of the Soviet Union into a
forbidden zone—including the capitals of the allegedly independent Ukrainian and
Byelorussian republics, both members of the United Nations. The ban was reduced in
extent in 1974.55

The most drastic restrictions on the movement of diplomats were those imposed in
Cambodia under the Pol Pot government: Members of the 11 foreign missions accredited
to Cambodia lived under virtual house arrest, forbidden to venture more than 200 yards
from their compounds; missions were not permitted to operate automobiles; and meals had
to be ordered daily through Khmer Rouge military personnel, who then delivered them to
each mission.56

In 1985, the U.S. secretary of state, to reduce spying, ordered some 300 Soviet nationals
employed by the United Nations to report almost all travel outside of a 25-mile radius of
Columbus Circle in New York City. The Soviet contingent, along with 20 Afghans, 30
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Cubans, 50 Iranians, 40 Libyans, and 15 Vietnamese employees, was ordered to make all
future airline and hotel reservations through the Department of State’s Office of Foreign
Missions. In late 1985 and early 1986, the Department of State notified the UN missions
of Bulgaria, Czechoslovakia, the German Democratic Republic, and Poland of the same
report and reservation requirements for their nationals employed by the United Nations.

Special Categories of Agents

Several countries, notably the United States, have on occasion utilized the services of special
officers of various types, in addition to the generally recognized categories of diplomatic
personnel. Almost invariably the sending states have attempted to secure diplomatic status,
with its attendant privileges and immunities, for such special officers. Conversely, the
receiving states have generally opposed such efforts. In essence, whatever status is granted to
such officers depends on the decision of the receiving state, because these categories fall
outside the practice of both customary and conventional rules of law.

The U.S. Treasury Department has employed a group of officers attached to embassies
and legations in Europe and styled, at different times, as special commissioner, customs
attaché, customs representative, and treasury attaché. Despite repeated efforts to have these
individuals accorded diplomatic status, only France has accepted the Treasury
Department’s agents as full-fledged diplomats. Other countries have been willing to grant
to them only an exemption from income taxes on their salaries.

An innovation in diplomatic practice was recorded on February 22, 1973, when the
United States and the People’s Republic of China announced agreements to establish
liaison offices in Beijing and Washington in order to speed up the normalization of their
relations. The announcement was remarkable because the United States had not then
recognized the Chinese government. Staff members of both missions were to have
diplomatic privileges, including the right to communicate in code with the respective home
governments.57

Special envoys are usually granted temporary diplomatic status and, in recent decades,
have been equipped with a diplomatic rank. Thus, heads of delegations to international
conferences are commonly styled as ambassadors or envoys extraordinary. Similarly,
members of arbitration tribunals and boundary commissions are on occasion granted
diplomatic privileges and immunities.

Diplomatic Asylum

When dissidents seized the U.S. Embassy in Tehran in 1979, the Canadian government
quietly granted diplomatic asylum to five U.S. consular employees and one U.S.
agricultural attaché. The six had escaped via a back door of the U.S. Embassy. The
Canadians quietly arranged for transport out of Iran on forged Canadian passports when
Canada closed its embassy. The Iranian foreign minister denounced the Canadian action as
a “flagrant violation of international law.”
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Because embassies do not have extraterritorial status, the question of granting asylum in
an embassy poses interesting questions of law, politics, and policy. To state the obvious,
once someone enters legation premises, inviolability means that local authorities can
demand return but cannot enter to detain or arrest.58 Historically, those individuals guilty
of political offenses or the object of political or religious persecution have, for political or
religious reasons, often sought refuge (asylum) in embassies or consulates located within
their own state. Receiving states have long asserted that an unlimited right to grant asylum
represents an unwarranted intervention in the internal affairs of the host state. Outside of
Latin America, where the practice has been employed so consistently that it may form a
principle of “regional international law,”59 other states have struggled with the issues. Most
recently, the incidence of North Korean refugees seeking asylum at foreign embassies in
Beijing and other capitals has kept the issue on the front burner.60 Tension arises here
because many cases potentially involve issues of human rights.

Official U.S. policy has been fairly consistent for the past 130 years or so. American
diplomatic agents receive instructions not to grant such asylum except temporarily to
persons whose lives are threatened by mob violence. The United States does not accept
diplomatic asylum as a practice sanctioned by international law. The U.S. position is that, at
most, it may represent a “permissive local custom,” or a temporary measure. In ratifying the
1928 Havana Convention on Asylum,61 the United States submitted a reservation to this
effect and refused to sign another convention adopted by Latin American delegations to the
1933 Montevideo Conference.

Yet, on occasion, U.S. practice has departed from officially stated policy. U.S. diplomats
have granted asylum in embassies and legations on various occasions not involving mob
violence. Perhaps the most notable departure occurred when, after the failed Hungarian
uprising in 1956, the United States permitted Józef Cardinal Mindszenty political asylum
in its embassy in Budapest where he lived until his death in 1971. In June 1978, seven
Russian Pentecostal dissidents made their way into the U.S. Embassy in Moscow.62 They
were granted unofficial and temporary asylum pending Soviet acceptance of a U.S. proposal
for assurances of nonpunishment. After the Chinese government crushed the pro-
democracy movement at Tiananmen Square in June 1989, the United States granted
diplomatic asylum in its Beijing Embassy to Fang Lizhi and his wife.63 The Fangs were
permitted to leave China for England a year later.

One of the more bizarre episodes in the history of modern asylum practice, the “Mariel
Cuban” exodus, began in March 1980, when six Cubans forced their way into the Peruvian
Embassy compound in Havana and demanded asylum. The total inside the embassy soon
grew to 30 Cubans. The Cuban government then withdrew all guards from the embassy.
Over the next few days, over 10,000 more Cuban citizens crowded into the embassy. Peru
offered to accept 1,000 of the crowd; Costa Rica indicated a willingness to take up to
10,000; and the United States, 3,500. The Cuban government lifted its opposition to
transporting these individuals out of the country and designated the port of Mariel as an
official departure point. A fleet of small boats, estimated at more than a thousand,
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chartered or manned by Cuban exiles in the United States began moving refugees to Key
West. When the operation ended in June 1980, nearly 124,000 individuals had entered the
United States.64

When the United States invaded Panama (“Operation Just Cause”) in December 1989,
U.S. troops sought to capture General Manuel Antonio Noriega and bring him to trial in
the United States for drug trafficking.65 Noriega found asylum in the Vatican Embassy in
Panama City. If Noriega had been caught by agents of the new Panamanian government,
his extradition to the United States would have been forbidden by the Panamanian
Constitution. If he wanted to leave for a third country, he would have had to receive safe
passage from Panama to a country willing to accept him. The new Panamanian
government announced that it would ask for Noriega’s surrender on charges of murder.
When the papal nuncio refused a U.S. request for custody of Noriega, American troops
surrounding the embassy set up loudspeakers and played heavy metal rock and roll at top
volume 24 hours a day.66 The Vatican failed to find a state willing to take Noriega. Finally,
in early January 1990, Noriega surrendered to American troops.
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AGENTS OF INTERNATIONAL ORGANIZATIONS:
PRIVILEGES AND IMMUNITIES

The development of international organizations has been accompanied by a number of
problems connected with the privileges and immunities of the officials and agents of the
organizations in question. Article 7(4) of the Covenant of the League of Nations conferred
on the representatives of the member states and the agents of the League full diplomatic
privileges and immunities. In some respects, these paragraphs represent definite innovations
when compared with earlier practices. In contrast with Article 7 of the Covenant, the
corresponding Article 105(2) of the UN Charter grants to the representatives of the
member states “such privileges and immunities as are necessary for the independent exercise
of their functions in connection with the Organization.”67

As one of its very first acts, the General Assembly adopted the General Convention on
the Privileges and Immunities of the United Nations.68 Because the headquarters of the
new organization would be located in the United States, arrangements had to be worked
out with the prospective host government. The initial step was passage by Congress on
December 29, 1945, of the Statute Extending Privileges, Exemptions, and Immunities to
International Organizations and to the Officers and Employees Thereof (International
Organizations Immunities Act).69 Negotiations between the secretary-general and the
United States resulted in the definitive Headquarters of the United Nations Agreement
Between the United States of America and the United Nations of June 26, 1947 (in force
November 21, 1947), and an interim agreement of December 18, 1947, applying relevant
provisions of the June 26 agreement to the temporary headquarters of the United Nations
at Lake Success, New York.70

Diplomatic Privileges and Immunities of Agents of Member States

These rights apply to delegates to the principal and subsidiary organs of the United Nations
and to conferences convened by that organization, but only while these representatives
exercise their functions and during their travel to and from the place of meeting. The
privileges listed include immunity from arrest or detention and seizure of personal luggage;
immunity from legal process of every kind for all acts (and words spoken or written) in
their capacity as representatives; inviolability of all papers and documents; the right to use
codes and receive correspondence and papers by courier or in sealed bags; exemption for
representatives and their spouses from immigration restrictions or national service
obligations en route or while visiting in the exercise of their functions; and equality of
treatment as respects currency or exchange restrictions with representatives of foreign
governments on temporary official missions. In acknowledgment of the theory of
functional necessity, Section 14 of Article 4 states:

[P]rivileges and immunities are accorded to representatives of Members not for the
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personal benefit of the individuals themselves, but in order to safeguard the independent
exercise of their functions in connection with the United Nations. Consequently a
Member not only has the right but is under a duty to waive the immunity of its
representative in any case where in the opinion of the Member the immunity would
impede the course of justice, and it can be waived without prejudice to the purpose for
which the immunity is accorded.

The secretary-general has the right to designate categories of officials of the United Nations
who will enjoy substantially the same privileges and immunities as representatives of
member states, under Article 5 of the convention. Experts performing missions for the
United Nations are also to be accorded substantially the same privileges (Article 6, Section
22).

The Headquarters Agreement with the United States outlines the rules governing the
Headquarters District in New York City. The federal, state, and local laws of the United
States and the jurisdiction of the federal, state, and local courts of the United States apply
within the district, except as specified in the General Convention or in the Headquarters
Agreement. Normally, however, the United Nations makes regulations for the district, and
no federal, state, or local law of the United States conflicting with such regulations can be
applied within (Article 3, Section 8). The district is inviolable. Federal, state, or local
officers or officials of the United States, whether administrative, judicial, military, or police,
cannot enter the district without the consent of and under the conditions agreed to by the
secretary-general. On the other hand, the district may not become a place of asylum
(Article 3, Section 9-b).

The various levels of U.S. authorities may not impede travel to or from the district by the
representatives of members, by the families of such persons, by experts performing missions
for the United Nations, by representatives of media of mass communications who have
been accredited by the United Nations or one of its agencies at its discretion after
consultation with the United States, or by other persons summoned to or having official
business with the United Nations and its Specialized Agencies (Article 4, Section 11).
Otherwise, the United States can restrict (and has done so) travel of delegates accredited to
the United Nations within the United States, just as it has the right to do with those agents
accredited to embassies in Washington, DC.

The resident representatives to the United Nations, as specified in Article 5, Section 15,
of the agreement, are entitled in the territory of the United States to the same privileges and
immunities enjoyed by diplomatic agents accredited to the United States. In the case of
member states whose governments are not recognized by the United States, such privileges
and immunities need be extended to such representatives only within the Headquarters
District, at their residences or offices outside the district, in transit between the district and
their residences or offices, and in transit on official business to and from foreign countries.
As with agents accredited to the receiving state, agents accredited to the United Nations are
subject to waiver of immunities. In the “oil for food” scandal, the secretary-general waived
the immunities of two UN officials, Alexander Yakovlev and Benon Sevan.71 Yakovlev
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pleaded guilty to conspiracy, wire fraud, and money laundering.

The United Nations and Immunities

Almost as soon as the United Nations began its operations in the United States, cases
pertaining to the immunities of representatives, officials, and servants of both categories
began to occur.72 In decisions dealing with such immunities, the functional necessity
theory influenced the courts’ decisions. This was particularly true in the Advisory Opinion of
April 11, 1949, on Reparations for Injuries Suffered in the Service of the United Nations,73 in
which the ICJ clearly embraced the idea of functional necessity regarding the immunities of
persons serving as employees of the United Nations.

Responding to the need to develop adequate guidelines, the International Law
Commission drew up successive draft articles, culminating in a treaty—the Vienna
Convention on the Representation of States in Their Relations with International
Organizations of a Universal Character.74 To discuss in detail the various immunities
exceeds the needs of a general text. Suffice it to note that representatives to international
organizations as defined in the convention enjoy the same privileges as granted to their
colleagues under the Vienna Convention on Diplomatic Relations. An unusual feature of the
convention is the high level of privileges and immunities granted to agents, as well as the
fact that the service staff and the private staff of mission members are exempted from taxes
on their salaries.

Observer Missions

Several governments maintain observer missions at the United Nations. Like consular
officials, staff members of these missions possess only “functional immunity”—that is,
immunity with tasks or events directly related to their work. Thus, O Nam Chol, a third
secretary in North Korea’s observer mission who had avoided arrest for almost 11 months
by hiding in the mission premises (inviolable), surrendered on July 26, 1983, and pleaded
guilty to a reduced charge of third-degree sexual abuse (a misdemeanor; the original charge
had been a felony).

The important questions here concern the right of a host state to control agents
accredited to the organization. The attempt of the United States to close the Palestine
Liberation Organization (PLO) Observer Mission to the United Nations in 1987 resulted
not only in interesting diplomatic maneuvering but also in decisions by a U.S. district court
and by the ICJ. In 1987, several bills were introduced in Congress to require, among other
things, the closing of the PLO Permanent Observer Mission to the United Nations.
Although the U.S. Department of State opposed those measures on the grounds that they
violated provisions of the 1947 U.S.–UN Headquarters Agreement,75 the proposed ban on
the PLO UN Mission became a part of the Foreign Relations Appropriation Act for 1988
and 1989, as the Anti-Terrorist Appropriation Act of 1987 (ATA).76 The UN concerns
about the ATA were discussed in the UN General Assembly Committee on Relations with
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the Host Country. The U.S. representatives admitted that closing the mission would be a
violation of the Headquarters Agreement. Eventually, the General Assembly voted
(December 17, 1987, Res. 42/210 B) 145–1 (with Israel dissenting and the United States
abstaining), requesting the United States to observe the obligations assumed under the
Headquarters Agreement.

True to a promise made by the attorney general, the Department of Justice on March
22, 1988, filed a complaint against the PLO, its UN Mission, and all members of the same
in the U.S. District Court (S.D.N.Y.): United States of America v. Palestine Liberation
Organization, et al. (88 Div. 1962).77 In response, on March 23, 1988, a group of 65 U.S.
citizens and organizations filed a countercomplaint against the attorney general
(Mendelsohn v. Meese, 88 Civ. 2005), asking that the ATA not be enforced.

The UN secretary-general requested that the law not be applied in such a manner as to
interfere with the operations of the PLO Mission. The United States rejected the request.
The secretary-general then invoked the settlement-of-disputes provisions of the
Headquarters Agreement. The General Assembly passed two more resolutions. The first
called upon the United States to honor its treaty obligations. The second requested an
Advisory Opinion from the ICJ. The United States informed the secretary-general that the
attorney general had decided that under the ATA, he had to close the PLO Mission and
that submission to arbitration “would not serve a useful purpose.” The attorney general
then notified the PLO Mission that operation of the mission after March 21, 1988, would
be unlawful.

In its Advisory Opinion (April 26, 1988), the ICJ unanimously held that the United
States was obligated to submit the dispute to arbitration.78 The decision of the district
court in United States v. Palestine Liberation Organization came on June 29, 1988.79 The
decision illustrates the approach of U.S. judges discussed in Chapter 6 when potential
conflicts arise between international law and legislation. The court held that, while the final
decision on the manner in which the United States would honor its treaty obligations had
to be left to the U.S. executive branch, the closing of the PLO Mission would be contrary
to the manner in which the United States dealt with other Observer Missions. Under the
provisions of the Headquarters Agreement, the United States should not interfere with the
PLO Mission. The court then concluded after an analysis of the ATA that it could not find
any expression of a congressional intent to violate U.S. obligations under the Headquarters
Agreement, and hence did not require a closing of the PLO Mission. The court decided
that the ATA applied to PLO activities except for those connected with the UN Mission.
The latter existed by invitation of the United Nations (since 1974) and was therefore
protected by the Headquarters Agreement. In August 1988, the Department of Justice
announced that it would not appeal the decision of the district court, asserting that “on
balance, the interests of the United States are best served by not appealing.”
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CONSULAR AGENTS

Practice in classical antiquity developed certain institutions resembling the modern consul
in a number of details. In the Greek city-states could be found officials (proxenoi)
responsible for the welfare of resident aliens in a given state. Rome developed the office of
the praetor peregrinus. All of these officials, however, were citizens of the territorial sovereign
and not of the states whose nationals were in their charge. The end of Greek independence,
followed eventually by the collapse of the Roman Empire, meant the disappearance of these
predecessors of the modern consul.

The modern consulate had its true beginning during the medieval period, in the
Mediterranean area. Alien merchants settling in a port received the permission of the host
state to establish a sort of corporation with a limited right of self-government and
jurisdiction over its members. This function soon ended up in the hands of judges who,
beginning in the eleventh century, were chosen by the merchants from among their own
number. The competence of these judges extended primarily into the sphere of commercial
disputes. Their titles varied—consules mercatorium, consuls de commerce, juges consuls—but
consules mercatorium was most commonly used. In the twelfth century, these officials were
increasingly regarded not only as the heads of the foreign merchants’ guild but also as
officials (frequently appointed) of the territorial sovereign.

The usefulness of specialized agents to deal with commercial matters became so apparent
after a short time that the consular institution began to spread from Italy into other parts of
the Mediterranean world, particularly to the Near East and North Africa. As increasing
numbers of merchants established branches there, the home government sent out agents
(consules missi) to take charge of the settlers’ interests and to exercise both criminal and civil
jurisdiction over them. Most historians of consular institutions point out that a number of
these consuls, now stationed abroad, were elected by the emigrant merchants (consules electi)
but that such personages had, in general, less authority than did those sent abroad by
governments.

In the Western states themselves, expansion of the practice of stationing permanent
diplomatic representatives in foreign capitals tended to minimize the institution of the
consul until the growth of international commerce around the early part of the eighteenth
century. It then became apparent to many governments that the presence of commercial
representatives in other countries might indeed be advantageous. Soon scores of consuls
appeared and began to fulfill important nonpolitical functions abroad. Since then, the
institution has proliferated; until today, several thousand consuls of various ranks are
scattered all over the world.

Consular Relations

Codification of Rules For many years, the greater part of a consul’s functions—and rights—
have been based on special bipartite agreements (consular treaties) between the state whose
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agent he is and the state within which he performs his functions.80 The UN International
Law Commission, at its seventh session in 1955, began the study of consular relations. The
United Nations Conference on Consular Relations met in Vienna from March 4 to April
22, 1963, and prepared (1) the Vienna Convention on Consular Relations (VCCR), (2) the
Optional Protocol Concerning Acquisition of Nationality, and (3) the Optional Protocol
Concerning the Compulsory Settlement of Disputes.81 Of these, the VCCR obviously was
the most important. On April 24, 1963, the treaty opened for signature; it entered into
force on March 19, 1967 (for the United States, on December 24, 1969). The Optional
Protocol entered into force on the same dates.

We should emphasize that consuls are not diplomatic representatives of their state, because
generally the consul’s duties are more commercial than political (diplomatic) in their
nature. The establishment of consular relations between states takes place by mutual
consent. Normally the consent required for the establishment of diplomatic relations also
implies consent to the establishment of consular relations. On the other hand, a severance
of diplomatic relations does not, ipso facto, mean a breaking off of consular relations. It is
also possible to establish consular relations between states that do not have diplomatic
relations with each other. In this situation, the consular relations represent the only
permanent official relations between the states in question. In most instances of this sort,
the consular relations constitute a preliminary to diplomatic relations.

Consular relations are normally exercised through consular posts (Vienna Consular
Convention, Article 3), but it is possible for them to be carried out through diplomatic
missions. If members of such a mission are assigned to consular functions, they may
continue to enjoy diplomatic privileges and immunities (Article 15; see also Article 3(2) of
the 1961 Vienna Convention on Diplomatic Relations). Under certain rare circumstances,
consular relations may be carried on through the creation of “liaison offices.” Thus, the
United States and Vietnam, in the absence of normal diplomatic and consular relations,
agreed on the opening of such offices, in Hanoi and Washington, in February 1994. The
offices were to operate, initially, at the level of consulate general. Staff members and their
families were to enjoy all privileges and immunities provided for in the VCCR. The
location of consulates or branches thereof and the boundaries of the districts assigned to
each of them are determined by mutual agreement between the sending state and the
receiving state; subsequent changes in either sphere must receive the consent of the
receiving state (VCCR, Article 4). It is possible for a sending state to entrust a consulate
located in a particular state with the exercise of consular functions in a third state.
However, this may be done only with the consent of both other states (VCCR, Article 7).

Functions of Consular Agents The major functions exercised by consuls can be
summarized as protecting in the receiving state the interests of the sending state and its
nationals within the limits set by international law, and promoting trade and the
development of economic, cultural, and scientific relations between the two states in
question. This will include such services as issuing passports and visas; serving judicial
documents or executing commissions to take evidence for the courts of the sending state in

467



accordance with existing treaties or, in their absence, in accordance with the laws of the
receiving state; and procuring legal advice and help for nationals in need of such services.

The nationals of the sending state are to be free to communicate with the consulates of
their state, and, in turn, the consular officials of that state are to be free to communicate
with the nationals of their state located in the receiving state (VCCR, Article 36, para 1-a).
The competent authorities of the receiving state have an obligation to notify the consulate
of a sending state without undue delay if in the relevant district a national of the sending
state is committed to prison or to custody pending trial or is detained in any other manner.
Equally, any communication from such nationals is to be forwarded to the relevant
consulate without undue delay (VCCR, Article 36, para 1-b). Consular officials have the
right to visit any national of the sending state who is in prison, custody, or detention, for
the purpose of gaining information about the case and of arranging for his legal
representation (VCCR, Article 36, para 1-c). Obviously these rights would have to be
exercised in accordance with the laws and regulations of the receiving state, provided that
the laws or regulations do not nullify the rights of consular officials.

The question of consular access has had a high profile over the past ten years. Several
cases in which foreign nationals had been tried, convicted, and given the death penalty
gained prominence because of appeals that claimed local officials had not informed the
defendants of their right to consult with consular officials.82 Honduras, Paraguay,
Germany, and Mexico had all filed formal complaints with the State Department alleging
that the United States had breached its obligations under international law. Both the Inter-
American Court of Human Rights (2000)83 and the ICJ (2004)84 issued opinions highly
critical of the United States for failure to observe the treaty obligation. The ICJ ruled that
the United States had violated the rights of 51 Mexican nationals awaiting execution
because they had been denied the opportunity to avail themselves of consular aid and
advice. President Bush responded to the ICJ decision by requesting that Texas grant the 51
individuals new hearings. On the other hand, the United States also formally withdrew
from the Optional Protocol to the VCCR in March 2005 even though the United States
had originally proposed the measure and was the first to use it before the ICJ during the
Iranian Embassy hostage crisis in 1979.85 The Optional Protocol requires signatories of the
VCCR to use the ICJ as the forum for adjudicating allegations of nonperformance of
obligations.86

The decision to withdraw from the Optional Protocol illustrates an ongoing dilemma
with respect to U.S. policy concerning human rights that we will explore more thoroughly
in Chapter 15. The president, by his actions in requesting new trials, indicated that the
United States does take the issues raised seriously. On the one hand, a clear intrusion into
matters of domestic jurisdiction (a sovereignty issue) and focusing upon a highly
contentious issue (the death penalty) engendered very deep resentment. The United States
is both proud and protective of its justice system. The decision to opt out of the Optional
Protocol will limit the future possibility of another such intrusion. On the other hand, this
choice comes at some risk. The United States had championed the Optional Protocol as a
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high-profile forum where it could take allegations of abuse against its citizens. The question
now becomes, how much has this decision undermined the position of American nationals
overseas? As we have pointed out, reciprocal obligation plays a large role in this area.

Honorary Consuls Many portions (notably Articles 58–68) of the Vienna Consular
Convention refer in whole or in part to honorary consuls. In contrast with career consuls,
who are always nationals of the sending state, honorary consuls are recruited from among
the nationals of the receiving state. Most honorary consuls carry on a private gainful activity
in addition to their consular functions, and indeed some states classify as an honorary
consul any consular official, regardless of nationality, who engages in such private activity.
Consular officials, as a rule, possess the nationality of the sending state. However, such
officials may be appointed from among the nationals of the receiving state or of a third state
—subject to the consent of the receiving state, which may be withdrawn at any time
(Article 22). It is still fairly common for smaller or new states to follow these practices.

Consular Privileges and Immunities

Inviolability of Consular Premises Consular premises are inviolable, and the agents of the
receiving state may not enter them except with the consent of the head of the consular post.
The receiving state is under a special duty to take appropriate measures to protect the
consular premises, which are immune from any search, requisition, attachment, or
execution (VCCR, Article 31). These premises are also exempt, under international law,
from state and local real estate taxes.87 A few consular treaties and the municipal law of
some states also recognize inviolability of a consul’s residence, but this innovation has not
gained widespread acceptance. Consular archives and documents, wherever they may
happen to be, are inviolable (VCCR, Article 33).

Inviolability of Means of Communication The receiving state permits a consulate free
communication for all official purposes. The consulate may employ diplomatic or consular
couriers and the diplomatic or consular bag, and it may send and receive messages in code
or cipher. It may install and use a wireless transmitter only with the express consent of the
receiving state. The official correspondence of a consulate is inviolable from all interference,
including inspection and censorship (VCCR, Article 35).

KASHIN V. KENT

U.S. District Court for the Southern District of
California 333 F. Supp. 2d 926; 2004 U.S. Dist.
LEXIS 17381
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1.
2.

Facts

Douglas Barry Kent served as consul general of the United States to the Republic of
Russia. In October 1998, he was involved in a late-night automobile accident in
Vladivostok while driving from a gymnasium to his home. The accident left Aleksandr
Kashin, a passenger in another car, severely injured. The Department of Internal
Affairs in Vladivostok brought an action against Kent on behalf of Kashin. Kent
claimed diplomatic immunity. Actions in Russia terminated upon Kent’s departure in
July 2000. Kashin then filed suit in the United States. Kent again raised the defense of
consular immunity and asked the attorney general of the United States to certify that
he was acting within the official scope of his office or employment at the time of the
accident. The attorney general denied the request.

Issues

Did Kent possess full diplomatic immunity?
Did the activities surrounding the accident qualify as “conduct within the scope
of employment,” thus sustaining Kent’s claim to consular immunity?

Decision

Immunity of any kind did not attach to the activities surrounding the accident.

Reasoning

While his job may have required working at odd hours, Kent was not engaged in any
diplomatic or consular activity at the time of the accident. His contention that the
workouts at the gym formed part of his duties because he had to pass regular medical
checkups has no merit. No essential connection existed between his official duties and
the physical workout. Moreover, the attorney general’s “scope of employment”
determination was made on the basis of information submitted by Kent. He has no
basis for complaint.

Personal and Family Immunity If a consular official appears on the diplomatic list (the
official roster of accredited diplomats in a state), he or she will have full diplomatic
immunity. Otherwise, the VCCR (Article 43) states that personal immunity applies to
consular officials only for actions performed as part of their official duties. Under this standard,
a consular officer does not have immunity from all legal process, but must respond to any
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process and plead and prove immunity on the ground that the act or omission underlying
the process was in the performance of his or her official function.

Waiver of Immunity As with diplomats the sending state alone may waive the immunity
of a consular official, but in all cases such a waiver must be express. If the sending state
waives the immunity of its officials, for the purpose of civil or administrative proceedings,
the waiver does not constitute a waiver of immunity from measures of execution resulting
from a judicial decision. A separate waiver, again express in nature, would be required for
such measures (Article 45). A consular official who initiates proceedings in a matter in
which he might normally enjoy immunity is precluded from invoking such immunity from
local jurisdictions in respect of any counterclaim directly connected with the principal
claim (reciprocity).
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THE INDIVIDUAL: FROM OBJECT TO SUBJECT

Before the twentieth century, the belief prevailed that the treatment of its citizenry by a
state fell outside the province of international law, inasmuch as the individual, alone or
collectively, was merely an object and not a subject of the law of nations. Since World War
I, the community of nations has become increasingly aware of the need to safeguard the
minimal rights of the individual. Consequently, human rights have become a matter of vital
and sometimes acrimonious concern to the traditional subjects of international law. The
individual has begun to emerge, to some extent at least, as a direct subject of that law. In
this chapter, we discuss the development and content of those instruments that guarantee
fundamental human rights. In Chapter 16, we will cover offenses, such as genocide and
participation in the slave trade, that give rise to individual criminal liability rather than
collective responsibility. Finally, in Chapter 20, we will examine war crimes. In each of these
areas, international law has progressively evolved norms that either grant rights directly to
the individual or impose a duty or an obligation on the individual.

Before proceeding, we need to issue two caveats. First, in dealing with human rights,
always keep in mind the distinction between substantive law, statements of aspirational goals,
and the rules of morality as we perceive and understand them. This is not to say that these
three categories are unrelated, but in the midst of a situation that involves questions of
human rights, sorting out legal obligation from moral outrage can yield painful
conclusions. Second, we need to keep in mind that others in other societies may have very
different conceptions. While few would dispute that some fundamental (universal) human
rights exist, we do not need to look far to find instances of grave disagreement over what
constitutes a fundamental human right. One should look no further than the 1948
Universal Declaration of Human Rights (UDHR)1 to see some contentious propositions
about rights that every human being should possess. In this respect, consider only Article
25(1) of the UDHR and the debate it still generates within the United States:

Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and
necessary social services, and the right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood in circumstances beyond his
control. (Emphasis added)

As a General Assembly resolution, the UDHR stands as a statement of desired goals rather
than black-letter, substantive, law. Nonetheless, as we shall see, as a powerful and clear
statement, it has played an important role in the evolution of human rights law over the
past 65-plus years.

International law and international organization in their various incarnations both flow
from a productive interaction of idealism and pragmatism. Without idealism to set goals
that transcend the demands of the immediate as defined by the narrow self-interest of
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particular states, the essential exchanges in political interaction would remain on the most
basic level. Without a leavening dialectic with the “art of the possible”—the traditions
gleaned from conservative statesmanship and experience—ideals would remain
undeveloped, ethereal, and isolated from political life. The tension between the ideals and
narrow self-interest reflected in the ebb and flow of decisions ensures that the mix at any
specific time will never fully satisfy advocates of either position. Yet any idea of progress
must take both into account. Progress depends upon the development and application of
new ideas and approaches. The practical statesman will attempt to adapt these to changing
circumstances by grafting them to rootstock gleaned from those practices deemed useful
and successful in the past. The story of the development of human rights law in the
twentieth century gives us a vivid illustration of the process. In this chapter (and the next),
we will examine both the evolution of the substantive law and the development of the
international institutions and procedures associated with promoting and protecting those
rights.
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RESTRICTIONS ON THE JURISDICTION OF STATES
OVER THEIR NATIONALS

Before World War I, international law said little about the individual and left the question
of rights to municipal law. Early concern about human rights was limited to a guarantee of
certain religious rights to minority groups within the populations of given states. The
broader concerns with the rights of human beings to life, liberty, and equality before the
law were mostly unformulated politically and legally until the last decades of the nineteenth
century. The spread of democratic forms of government, particularly post World War II,
brought these ideas into the international arena as desirable goals.

The numerous changes in territorial ownership occurring after World War I pointed up
the need for an expansion of the rights guaranteed to minorities, particularly due to the
growth of nationalistic sentiments and the very real danger of suppression and oppression
faced by racial, ethnic, linguistic, and religious minorities. In consequence, the Principal
Allied and Associated Powers concluded a number of treaties with such countries as
Czechoslovakia, Austria, Greece, Bulgaria, Hungary, Poland, Turkey, Romania, and
Yugoslavia in which those states promised just and equal treatment of their minority
groups.

Sometime later, Albania, Estonia, Iraq, Latvia, and Lithuania gave similar guarantees as
conditions of their admission to the League of Nations. Unlike the earlier guarantees,
however, these subsequent grants of rights to minorities took the form of unilateral
declarations by the countries in question. In turn, various resolutions adopted by the
Council of the League of Nations created legal obligations for those declarations.
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THEORY AND PRACTICE

To ensure practical observance of the various rights guaranteed to minorities, the affected
sovereign states had to acknowledge that the “minorities clauses” constituted “fundamental
laws.” They further agreed that the clauses were “placed under the guarantee of the League
of Nations” and would not be altered without the consent of a majority of the League’s
Council. The League, in turn, worked out a definitive procedure to deal with any questions
arising under the clauses in question.

All this looked fine on paper, but trouble appeared as soon as implementation became
the issue. Regardless of the motives that had inspired acquiescence in the guarantees
extended to minorities, the governments in question all too soon shared a growing
conviction that the guarantees represented intolerable intrusions into the domestic
jurisdictions of sovereign states. This points up the inherent tension between the Westphalian
idea of the “hard-shell” sovereign state and the idea that governments do not have an
unlimited right to mistreat their own citizens or subjects. Human rights law aims to protect
individuals from the excesses of states and governments. In the interwar period, the
Permanent Court of International Justice had to point out again and again that mere laws
were not enough; the prohibitions laid down in the minorities clauses had to operate in
fact. A law supposedly general in its effects but actually discriminating against members of
minority groups constituted a violation of obligations.2

During World War II, the necessity of promoting and preserving human freedoms and
rights was affirmed in such statements as the Atlantic Charter (August 14, 1941), the
Declaration by the (wartime) United Nations (January 1, 1942), and the Tehran
Declaration (December 1, 1943). The Nuremberg War Crimes Trials implicitly assumed
that certain laws applied directly to individuals.3 However, after the war, none of the
various peace treaties included provisions for the protection of minorities, except on a very
selective basis.
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THE UNITED NATIONS AND HUMAN RIGHTS

In the United Nations, interest in the subject of human rights has arisen sporadically.
Beginning with the founding conference at San Francisco in 1945, the organization has
been at the center of a modern disposition to enlarge the sphere of legitimate international
interest or concern.4 The Charter of the United Nations asserts in the sweeping terms of its
Preamble that the members are “determined to reaffirm faith in fundamental human rights,
in the dignity and worth of the human person, in the equal rights of men and women.”
Article 1 of the Charter lists, among the purposes of the organization, the “promoting and
encouraging [of] respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion.” Article 13 assigns to the General Assembly
the task of initiating and making recommendations directed to the accomplishment of
these purposes. Article 55(c) commits the United Nations to promote “universal respect
for, and observance of, human rights and fundamental freedoms.” Article 62 directs the
Economic and Social Council to make recommendations in pursuance of Article 55(c), and
Article 68 sets up a commission for the “promotion of human rights.” This multitude of
provisions, however, did not spell out any bill of human rights, beyond mentioning
discrimination, nor did it command the members to enact and enforce appropriate
domestic legislation. Presumably the Security Council could find that abuses of human
rights within a state constituted a “threat to international peace” under Article 39, but the
Charter contains no sanctions or enforcement machinery specifically related to human rights.
Only Article 56 represented a pledge by all member states to take joint and separate action
to achieve the purposes outlined in Article 55.

The tension we noted earlier between traditional conceptions of sovereignty and evolving
standards of human rights is built into the Charter. While the Preamble and several articles
commit states to promote human rights, Article 2(7) of the UN Charter denies authority to
the United Nations “to intervene in matters which are essentially within the domestic
jurisdiction of any state.” This explicit prohibition appeared to limit the rights of the
organization to deal with alleged violations of human rights beyond discussion in the
General Assembly and passage of recommendations regarding such violations. Furthermore,
it appeared that if any member state heeded such recommendations and acted on them
against a state accused of violating human rights, a charge of illegal intervention in the
internal affairs of a sovereign state could be lodged.

To achieve positive protection of human rights, the Economic and Social Council
(ECOSOC) began in early 1946 to produce multilateral conventions through the
Commission on Human Rights as a drafting body. The obvious byproduct of such an
endeavor, if successful, would be the shift of the individual into the position of a partial
subject of international law. On December 10, 1948, the General Assembly approved the
UDHR, with no opposition but with eight abstentions (the Soviet Bloc, Yugoslavia, Saudi
Arabia, and South Africa). To emphasize an earlier point, the Universal Declaration is not a
treaty. It was intended to lay down “a common standard of achievement for all peoples and
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all nations.” Being merely a declaration, it possesses no legal binding force, being
comparable in this respect to the hortatory clauses found in some of the older state
constitutions in the United States. Legal obligations can be created only through the
ratification by member states of some convention on human rights, not by a voting
consensus of the General Assembly. Furthermore, Article 22 of the declaration recognized
that the realization of the rights in question had to be in accordance with the organization
and resources of each state.

Still, though not a binding obligation upon members, the UDHR has to be considered
an expository interpretation of the Charter’s very general human rights provisions. The
Charter provisions represent, at least in theory, binding obligations on all member states.
The UDHR has also served as a convenient standard by which many jurists and even
national courts have evaluated compliance with the broad human rights provisions of the
UN Charter. The UDHR should, therefore, be viewed as marking a definite advance
toward the realization of human rights, on a global basis, and as somewhat distinct from
other declarations adopted by the General Assembly.5 In this respect, some publicists have
argued that the UDHR (or at least certain of its provisions) has become part of customary
international law.6 Remember our discussion of the impact of law in Chapter 1. Many
different factors affect the response of states and governments to events and circumstances.
The Vienna Declaration and Programme of Action,7 adopted in June 1993 at the United
Nations Conference on Human Rights, characterized the UDHR as the “source of
inspiration” and the “basis for the United Nations in making advances in standard setting
as contained in existing international human rights instruments.” In this respect, the
UDHR has generated a “developmental push” perhaps unexpected by its sponsors at the
time.

At first, the UN Commission on Human Rights proposed a single instrument, covering
all aspects of the rights identified in the UDHR. The omnibus covenant encountered fierce
opposition in the General Assembly. As a result, the General Assembly produced several
different instruments: the International Covenant on Civil and Political Rights (ICCPR); the
International Covenant on Economic, Social, and Cultural Rights (ICESCR); and the
Optional Protocol to the Covenant on Civil and Political Rights. Although initial drafts of the
treaties were completed by 1954, bitter disagreements about the contents and enforcement
provisions in both the General Assembly and its Third Committee (Social, Humanitarian,
and Cultural Affairs) resulted in delay and in considerable redrafting. Finally, the General
Assembly adopted the instruments in December 1966 (the covenants, 106–0, and the
protocol, 66–2). The two covenants represented the achievement of the “international bill
of rights” contemplated by the assembly when it adopted the Universal Declaration in
1948.8 The UDHR, ICCPR, and ICESCR form the “International Bill of Rights.”

THE INTERNATIONAL BILL OF HUMAN RIGHTS
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Universal Declaration of Human Rights (1948)
International Covenant on Economic, Social and Cultural Rights (1966)
International Covenant on Civil and Political Rights (1966)
Optional Protocol to the International Covenant on Civil and Political Rights
Second Optional Protocol to the International Covenant on Civil and Political Rights
(aiming at abolition of the death penalty)

Three other important human rights treaties were drafted in the period immediately
following World War II: the Convention on the Prevention and Punishment of the Crime of
Genocide (1948), the Convention Relating to the Status of Refugees (1951), and the European
Convention for the Protection of Human Rights and Fundamental Freedoms (1950). We will
analyze the genocide treaty in Chapter 16. The other two treaties are covered later in this
chapter. Human rights treaties differ in one important respect from other treaties. Human
rights treaties do not create a system of rights, duties, and obligations between states. They
seek to protect the rights of individuals; hence, some have argued that they form a category
of obligations erga omnes.9 Obligations erga omnes are those protecting and promoting basic
values and common interests of all states.
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INTERNATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS

The ICCPR guarantees, among other rights, equality of treatment by laws and courts,
freedom of religious expression, peaceful assembly, and freedom of movement within states
and between states. It prohibits inhuman treatment as well as arbitrary arrest or detention,
asserts a right to life and to a fair trial, and provides for the protection of all varieties of
minorities. Under the provisions of the First Optional Protocol, individuals and groups are
granted the right to appeal to the 32-member UN Commission on Human Rights. Both
the covenant and the Optional Protocol entered into force on March 23, 1976. As of June
2016, a total of 168 states had ratified or acceded to the covenant. The United States finally
ratified this treaty in June 1992.10 South Africa became a state party in 1998. China signed
the treaty in 1998 but has not yet ratified it. Saudi Arabia has neither signed nor ratified.
The Covenant on Civil and Political Rights also has generated an optional protocol on
abolition of the death penalty (December 15, 1989). The United States has not signed the
Second Optional Protocol (abolition of the death penalty). Similar protocols were adopted
for the European Convention on Human Rights and the American Convention on Human
Rights.11
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INTERNATIONAL COVENANT ON ECONOMIC,
SOCIAL, AND CULTURAL RIGHTS

The ICESCR embraces the right to work, education, medical care, and related economic
and social benefits. It entered into force in January 1976. In June 2016, it had 164 states
parties. President Jimmy Carter signed the treaty on behalf of the United States in October
1977, but the U.S. Senate has not yet ratified it.12 Both the ICCPR and the ICESCR
became objects of bitter criticism. Several presidents failed to transmit the two instruments
to the U.S. Senate. A considerable body of public opinion in the United States agreed with
the following view concerning the ICESCR:

We believe that under present conditions “economic and social rights” are really more in
the nature of aspirations and goals than “rights.” This semantic distinction is highly
important. It does not make sense to proclaim that a particular level of economic and
social entitlements are rights if most governments are not able to provide them. In
contrast, any government can guarantee political and civil rights to its citizens.13 (Emphasis
added)
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OTHER HUMAN RIGHTS INSTRUMENTS

Nine multilateral treaties (including the ICCPR and the ICESCR) form the core of the
international human rights regime. Each of these conventions establishes a legal obligation
for states parties to abide by the specific rights defined therein. We should note that some
of the treaties are supplemented by optional protocols dealing with specific concerns. Note
also that because the duties contained in the Optional Protocols constitute obligations not
included in the original treaty, the protocols apply only to those states that have chosen to
sign and ratify them separately from the original treaty (Chapter 4).

As a fundamental principle, nondiscrimination forms a major theme of these treaties with
respect to individuals as well as groups. For example, slightly predating the ICCPR, the
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
was opened for signature in 1965 and entered into force in 1969. It defined racial
discrimination as

any distinction, exclusion, restriction or preference based on race, colour, descent or
national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing of human rights and
fundamental freedoms in the political, economic, social cultural or any other field of
public life.14

Article 26 of the ICCPR prohibits “any discrimination . . . on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.”15

MAJOR HUMAN RIGHTS INSTRUMENTS

Charter of the United Nations: The Core International Human Rights
Instruments (and their monitoring bodies)

Treaty Monitoring Body16

International Convention on the Elimination of
All Forms of Racial Discrimination, December
21, 1965

CERD

International Covenant on Civil and Political
Rights, December 16, 1966

HRC

International Covenant on Economic, Social, and
Cultural Rights, December 16, 1966

CESCR
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Convention on the Elimination of All Forms of
Discrimination Against Women, December 18,
1979

CEDAW

Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment, December 10, 1984

CAT

Convention on the Rights of the Child,
November 20, 1989

CRC

International Convention on the Protection of
the Rights of All Migrant Workers and Members
of Their Families, December 18, 1990

CMW

First Optional Protocol to the International
Covenant on Civil and Political Rights,
December 16, 1966

HRC

Second Optional Protocol to the International
Covenant on Civil and Political Rights (abolition
of the death penalty), December 15, 1989

HRC

Optional Protocol to the Convention on the
Elimination of Discrimination Against Women,
December 10, 1999

CEDAW

Optional Protocol to the Convention on the
Rights of the Child on the Involvement of
Children in Armed Conflict, May 25, 2000

CRC

Optional Protocol to the Convention on the
Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography, May
25, 2000

CRC

Optional Protocol to the Convention Against
Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, December 18, 2002

CAT

Convention on the Rights of Persons with
Disabilities, December 13, 2006

CRPD

International Convention for the Protection of
All Persons from Enforced Disappearance,
December 20, 2006

CED

HRC Human Rights Committee—
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International Covenant on Civil
and Political Rights (1966) and
its optional protocols

CESCR The Committee on Economic,
Social, and Cultural Rights—the
International Covenant on
Economic, Social, and Cultural
Rights (1966)

CERD The Committee on the
Elimination of Racial
Discrimination—International
Convention on the Elimination
of All Forms of Racial
Discrimination (1965)

CEDAW The Committee on the
Elimination of Discrimination
Against Women—Convention
on the Elimination of All Forms
of Discrimination Against
Women (1979)

CAT The Committee Against Torture
—Convention Against Torture
and Other Cruel, Inhuman or
Degrading Treatment (1984)

CRC The Committee on the Rights
of the Child—Convention on
the Rights of the Child (1989)
and its optional protocols

CMW The Committee on Migrant
Workers—International
Convention on the Protection of
the Rights of All Migrant
Workers and Members of Their
Families (1990)

CRPD The Committee on the Rights
of Persons with Disabilities—
Convention on the Rights of
Persons with Disabilities (2006)

493



CED Committee on Enforced
Disappearances—International
Convention for the Protection
of All Persons from Enforced
Disappearance (2006)

Each treaty body receives secretariat support from the Treaties and Commission
Branch of OHCHR in Geneva except CEDAW, which is supported by the Division
for the Advancement of Women (DAW). CEDAW meets at UN Headquarters in
New York; the other treaty bodies generally meet at the UN Office in Geneva,
although the Human Rights Committee usually holds its March session in New York.

Of the nine instruments listed, the Convention on the Rights of the Child has gained the
most support from members of the international community (193 states parties); the
Convention for the Protection of All Persons from Enforced Disappearance the least (27
states parties). The Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) illustrates another problem. The treaty currently has 186 states parties,
but many states have joined with reservations aimed at minimizing the impact of certain
provisions (particularly Articles 2 and 16). Article 28.2 of CEDAW, drawing on the
principle from the Vienna Convention on the Law of Treaties (Chapter 4), prohibits
impermissible reservations. Though its intent is clear, the provision has not deterred states
from attempting to add reservations.17 This in turn raises important questions concerning
the permissibility of reservations to human rights treaties in general.

The ICCPR (Article 20.2) also explicitly prohibits reservations incompatible with its
object and purpose. The Human Rights Commission, in examining the problem, noted:18

Because of the special character of a human rights treaty, the compatibility of a
reservation with the object and purpose of the Covenant must be established objectively
by reference to legal principles, and the Committee is particularly well placed to perform
this task. The normal consequence of an unacceptable reservation is not that the
Covenant will not be in effect at all for a reserving party. Rather, such a reservation will
generally be severable, in the sense that the Covenant will be operative for the reserving party
without benefit of the reservation. (Emphasis added)

The point, simply stated, is that reservations should not engender a situation where states, by
weakening the obligations, produce a state of affairs that would preclude the attainment of
international human rights standards.

494



IMPLEMENTATION

Beyond the question of reservations, the difficulty comes in ensuring effective
implementation. In effect, states have promised to take effective domestic measures. The
question then becomes, what remedies do individuals have if states fail to honor their
promises? The CERD became the first UN-sponsored treaty to set up a monitoring system.
Nonetheless, while ostensibly set up to safeguard individual rights, individuals often have
no right to seek redress directly from the monitoring bodies. Six of the monitoring bodies
listed earlier (HRC, CAT, CDAW, CERD, CMW, and CRPD) permit individual
petitions under severely restricted circumstances. For example, to generate any action by
the HRC, a petition must satisfy three preliminary conditions. First, the state involved
must have ratified the First Optional Protocol to the ICCPR. Second, the individual must
have exhausted local remedies (see Chapter 11). Third, the individual must not have
submitted the petition to any other international body.19

None of the monitoring bodies serve an adjudicative function.20 They are not courts that
can issue binding decisions on cases received. They have no powers to institute sanctions in
instances of a finding that a state has violated the convention.21 When a monitoring body
does find a violation, often the only sanction is public disapproval and calls for action by
the state party to take appropriate action. The statement concerning reservations by
CEDAW serves as an example: “The Committee in two of the general recommendations
and its statement on reservations has called on the States to re-examine their self-imposed
limitations to full compliance with all the principles in the Convention by the entry of
reservations.”

Several of the treaties contain provisions to allow states parties (on the basis of consent
and reciprocity) to complain to the relevant treaty body about alleged violations of the
treaty by another state party, but this has never occurred. In consequence, the various
monitoring bodies depend primarily upon periodic reports generated by the states parties
themselves (ICCPR mandates every five years).22 Common sense should suggest that
because governments themselves submit the reports, none will contain an open admission
of a treaty violation. Some states parties are habitually lax or late in submission. This does
not necessarily mean the reports are totally without value. The exercise of having to
compose a document for public consumption explaining in detail the actions taken toward
fulfilling a set of treaty obligations does place a state on the record for all to see.

While not a formal part of the treaty regime, nongovernmental organizations (NGOs)
play an active role as well.23 Amnesty International, Human Rights Watch, Freedom
House, the International Commission of Jurists, and Derechos Human Rights are high-
profile transnational organizations that constantly monitor the status of human rights in
various countries. For example, Amnesty International claims to have a membership of 1.8
million from 150 countries.24 Many human rights NGOs have consultative status with the
Human Rights Commission under the Economic and Social Council (ECOSOC) and
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actively participate and observe in various conferences and other activities.
Perhaps the greatest hindrance comes from a lack of resources and funding. Funding for

the Office of the High Commissioner for Human Rights (OHCHR) comes from both the
United Nations’ regular budget and voluntary contributions. The Charter obligates all
member states to pay a portion of the budget. Each state’s contribution is calculated on the
basis of its share of the world economy. Many states fail to pay even the minimum dues
(currently around $13,000), and others have refused to pay for specific operations or have
deliberately withheld funds as a means of forcing reforms or signaling discontent with
decisions.25 The organization itself faces a continuing budget crisis. Funding from the
regular budget covers only 33 percent of the OHCHR’s activities.26 Fundraising takes time
and effort that might otherwise be devoted to other tasks.

OHCHR also receives voluntary contributions from governments, NGOs, foundations,
and other private sources. The good news is that voluntary contributions have increased
fourfold in the past ten years.27 The bad news comes from the very constricted nature of
the donor base. Ten donors provided 79.4 percent of voluntary contributions. The second
problem is that relying upon yearly voluntary contributions makes it difficult to plan a
consistent long-term program of action because contributions may vary greatly from year to
year. Finally, donors sometimes earmark or tie funds to specific projects or activities.

The funding crisis points to another set of related issues. The continuing proliferation of
monitoring bodies and activities clearly makes the funding crisis more acute. Beyond the
resource question, the multiplicity of bodies and programs also raises issues of consistency
in interpretation and application. In recognition of the problem, since 1994, chairpersons
of treaty bodies have had annual meetings to discuss areas of common concern. For the
moment, and the foreseeable future, resources form a real constraint on efforts to do more.
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COMMISSION ON HUMAN RIGHTS/HUMAN
RIGHTS COUNCIL

In 1948, the United Nations established the Human Rights Commission under the
Economic and Social Council (ECOSOC) as the mechanism to develop human rights
programs, as laid down in the Charter and in the UDHR. Composed of 53 members,
elected from as many member states, the commission meets annually for five weeks. Each
member serves a three-year term.28 In its endeavor to promote the further development of
the human rights concept, the UN General Assembly created (on December 20, 1993) the
post of high commissioner for Human Rights, with the rank of under-secretary-general.29

Because of its composition and elective status, the commission was a highly political
body. Before the end of the Cold War and the transition in South Africa, the commission
was criticized severely for confining its investigations to South Africa, Chile, and the Israeli-
occupied Arab territories at a time when wholesale violations of human rights were taking
place in dozens of other countries—Uganda, North Korea, Cambodia, Bolivia, Argentina,
and Uruguay, to mention a few of the most egregious cases. For example, Uganda served as
a member when gross violations of human rights occurred during the regime of Idi Amin.
Commission subgroups, to be sure, have reviewed complaints about countries that showed
a consistent pattern of gross violations. Although the subgroups reported to the
commission, no action in the form of an inquiry was taken, except for the perennial three
cases just mentioned.

A September 2005 report by former Secretary-General Kofi Annan called for reform,
saying the commission had been undermined by “declining credibility and professionalism”
because states with questionable human rights records had banded together to block
scrutiny of their actions.30 In April 2006, the General Assembly passed resolution 60/251
replacing the commission with a new Human Rights Council (HRC).31 The council
consists of 47 member states, who serve three-year terms, elected by a majority vote of the
General Assembly. Approximately one-third of the membership is elected each year. States
may serve two consecutive terms. The resolution mandated an “equitable geographical
distribution” among five regional groups: Africa (13), Asia (13), Eastern Europe (6), Latin
American and Caribbean (8), and Western European/others (7).32

The change has not measurably improved performance. The “equitable geographical
distribution” provision ensures, for the moment, that membership contains a high
proportion of autocratic governments. These states have been buoyed up by the decay in
the moral high ground enjoyed previously by leading pro-human rights countries as a result
of what many see as excesses associated with the “war on terrorism” after September 11,
2001.33 Council members tend to vote in blocs rather than as measured responses to
individual issues. The bulk of resolutions still single out Israel while ignoring or
downplaying other situations. During the seventh session in 2008, debate over the renewal
of the mandate of the special rapporteur on freedom of expression sparked controversy.
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Citing inflammatory caricatures and documentaries about Islam, the Organization of the
Islamic Conference sponsored an amendment in which religious discrimination would not
be protected by freedom of expression.34 Although Western states opposed the move as an
attack on free speech, the mandate passed with the amendment. In 2010, the General
Assembly elected Libya to the HRC. Surprisingly, the General Assembly then reversed itself
in March 2011 by voting (for the first time ever) to remove Libya from the council in the
wake of the violent uprising and response of the Gaddafi government.35 The HRC then
approved a Western proposal to appoint a special rapporteur to investigate actions against
dissenters by the Iranian government.36

The use of special rapporteurs (or investigators) has been one of the main methods used
by the HRC as well as its processor.37 Depending upon their mandate from the council,
special rapporteurs can perform consultative, advisory, and/or monitoring services. Some
have thematic mandates (freedom of speech, use of mercenaries), while others have
country-specific assignments (Iran). They may make specific recommendations to the
council, but these have no legal significance. This feature survived the transition from
commission to council in 2006, but until recently, had been under attack. Some have
feared that the country-specific monitors might disappear after the 2011 review of the
council by the General Assembly. This would deprive the council of at least some semi-
independent eyes and ears.

Currently, the council lists a wide variety of issue area concerns as exemplified by various
working groups. We have noted several of those in the discussion of the major covenants.
The breadth and diversity of the other issues may come as a surprise. Bioethics, the
environment, physical and mental health, globalization, AIDS, internal displacement, and
mercenaries form a short list.38 To note how politics may define priorities, because of an
ongoing concern from African states about the role of mercenaries in various African
conflicts (going back to 1960), since 1987 the commission has approved a special
rapporteur to monitor the purported use of mercenaries in contemporary conflicts.39

Because of the contemporary activities of private military companies and private security
companies (PMCs and PSCs), the issue remains a hot-button topic.
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REGIONAL HUMAN RIGHTS INITIATIVES

Europe

Europe40 has developed one of the strongest records in the contemporary world in terms of
advancing human rights. In 1950, under the auspices of the newly formed Council of
Europe (COE),41 the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECPHR)42 emerged as one of the first efforts to build on the
UDHR.43 The convention has had an important impact in a number of different ways: (1)
it set up the European Court of Human Rights (ECHR);44 (2) it has become a living
document in the sense that, unlike most treaties, it has evolved over time; and (3) the COE
has used accession to the convention as a basic requirement for new applicants for
membership.

These three elements form part of a synergistic process that has transformed the rhetoric
of the UDHR into the reality of legal obligation. Of most interest is the continuing
evolution of the regime. As of this writing, 14 amendments (protocols) have entered into
force—an impressive record, considering that adoption requires unanimous consent. The
amending protocols fall into two categories: those that streamline the institutional
procedures to accommodate changing circumstances and those that have added substantive
rights. Of the former, Protocol 11 (1998) codified or superseded all prior protocols dealing
with institutional issues. It radically changed the procedures for submitting petitions by
abolishing the commission, which had served a prescreening role for the ECHR, and it
eliminated any role for the Council of Ministers. The protocol permitted individuals to
have direct access to the ECHR in that it abolished the requirement that any petition
would require the consent of the state against which the complaint had been made.
Petitioners still have to exhaust local remedies. It also established the ECHR as full-time
and authorized it to give advisory opinions to the Council of Ministers. Making the ECHR
a full-time occupation of the judges forms the most important change. This reflects the
increasing caseload. Protocol 13 abolished the death penalty in all cases. Protocol 14,
approved in 2010, updated and streamlined ECHR procedures to reflect the expanded
membership of the COE. The European Commissioner for Human Rights is now allowed
to intervene in cases as a third party, providing written comments and taking part in
hearings. The ECHR has ruled that in its domestic law, each state must ensure that the
safeguards are effective and practical.45

The court has an unusual composition in two respects. First it has a number of judges
equal to the number of states parties to the European Convention (47 as of June 2016).
Second, while judges are elected by the Parliamentary Assembly of the COE on behalf of
member states, the nationality of judges so elected does not have to be that of the
sponsoring country. This means that a judge of German nationality could be elected on
behalf of Luxembourg for example. Judges are presumed to serve as impartial arbiters, not

499



as national representatives.46 Judges serve nine-year terms and cannot be reelected. The
court’s rulings are binding on governments.

The court has had a heavy caseload. Between 1959 and 2010, it handed down 13,697
decisions.47 After the reform of the convention system in 1998, the caseload of the court
has increased considerably. Ten years after the reform, the court delivered its 10,000th
judgment. More than 90 percent of the court’s judgments since its creation in 1959 have
been delivered since 1998. A recent document noted:

The Court has been a victim of its own success: over 50,000 new applications are lodged
every year. The repercussions of certain judgments of the Court, on a regular basis, and
the growing recognition of its work among nationals of the States Parties, have had a
considerable impact on the number of cases brought every year.48

The Americas

The American Declaration of the Rights and Duties of Man (Bogotá, 1948)49 was the
world’s first international human rights instrument of a general nature. It preceded the
UDHR by more than six months. Nonetheless, the Americas lagged somewhat behind
Europe in moving to establish a regional regime that had the capacity to monitor
implementation. As with the UDHR, the American Declaration is technically an
aspirational statement, not a legally binding treaty. Still the Inter-American Commission
on Human Rights and the Inter-American Court of Human Rights have treated the
declaration as a source of binding obligation for all Organization of American States (OAS)
member states. In complaint proceedings, if a member state has not ratified the American
Convention on Human Rights,50 the commission relies upon the American Declaration
(Statute, Article 64).

The OAS approved the Statute of the Inter-American Commission on Human Rights
(IACHR) in 1959 and incorporated it as a principal organ in 1971.51 As with the European
system, the important factor is the evolution and development of the commitment to
human rights. This corresponds to the evolution and development of democratic regimes in
South and Central America.52 Twenty-five years ago, a great many Latin American states
had authoritarian governments that became notorious for torture, murder, and arbitrary
imprisonment of political opponents. Today, Cuba stands alone in the hemisphere in
having a nonelected government.

The IACHR consists of seven members who serve in their personal capacities. Each
member serves a four-year term and may be reelected one time. In theory, as noted earlier,
the commission has powers over all member states of the OAS whether they have ratified
the American Convention or not. The commission has authority to receive and investigate
complaints from individuals. It also has the authority to observe the general human rights
situation in member states and publish special reports when appropriate. Petitioners must
have exhausted local remedies or show that such an exercise would be futile. In terms of action,
the commission will try to broker a friendly settlement. In cases that fail, it may both
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publish its findings and refer the matter to the Inter-American Court.53 The state
concerned (but not the individual) may also choose to have the court hear the case.

The Inter-American Court has seven judges elected for six-year terms by the OAS
General Assembly. No state may have two judges on the court at the same time. Judges
may be reelected for a second six-year term. Unlike IAHCR commissioners, judges may
hear cases involving their home states. If a state involved in a case does not have a judge of
its own nationality on the court, it may appoint an ad hoc judge (Article 55). Under Article
64, the court also has an advisory jurisdiction with regard to the interpretation of the
American Convention as well as other conventions concerning the protection of human
rights in American states.

The case of Caesar v. Trinidad and Tobago illustrates the working relationship between
the Inter-American Commission and the court. It also involves a number of important
procedural and substantive principles. The interesting aspect of the Inter-American Court is
the extent to which it has been willing to look at the practice and jurisprudence associated
with other multilateral instruments as well as that of the European Court. The court has
taken the view that a fundamental purpose of the American Convention was to blend
together the various systems of human rights.54 In particular, in the Caesar case the court
referenced its earlier advisory opinion on the “Effects of Reservations”55 to make the point
that a reservation incompatible with the purpose of the convention can have no effect with
respect to obligations in the treaty.

CAESAR V. TRINIDAD AND TOBAGO

Inter-American Court of Human Rights Series C
No. 123 Judgment of March 11, 2005

Facts

The Inter-American Commission referred the case to the Court in February 2003.
The Commission had received the original petition in May 1999. The alleged victim
in this case, Winston Caesar, was convicted before the High Court of Trinidad and
Tobago of the offense of attempted rape. He received a sentence of 20 years in prison
and additionally was to receive 15 strokes of the “cat o’ nine tails.” The Court of
Appeal of Trinidad and Tobago confirmed his conviction and sentence. Twenty-three
months after the final confirmation of his sentence, Mr. Caesar’s punishment of
flogging was carried out. He has been in jail since September 1991.

The Commission found that, given the nature of the violations for which the State
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3.
4.

should be held responsible, Trinidad and Tobago must provide Mr. Caesar with an
effective remedy, which includes compensation for the moral damage suffered by him.
In addition, the Commission sought an order requiring the State to adopt legislative
and other measures as necessary to give effect to the right to a trial within a reasonable
time, to abrogate the punishment of flogging as provided under its Corporal
Punishment Act, and to ensure that conditions of detention in the State’s prisons
satisfy the minimum standards of humane treatment provided for under the
Convention.

Trinidad and Tobago had accepted the compulsory jurisdiction of the Court in
April 1991. Subsequently in May 1998 (effective a year later), Trinidad and Tobago
denounced and withdrew from the Convention regime. According to Article 78 of the
Convention, a denunciation will not release the denouncing state from its obligations
under the Convention with respect to acts of that state occurring prior to the effective
date of the denunciation that may constitute a violation of the Convention. Trinidad
and Tobago did not respond to the Commission’s report on the petition; nor, after
referral to the Court, did they select an ad hoc judge. They did not participate in any
fashion in the hearing. Article 27 of the Court’s rules of procedure provide, “When a
party fails to appear in or continue with a case, the Court shall, on its own motion,
take such measures as may be necessary to complete the consideration of the case.”

Issues

Did Trinidad and Tobago fail to provide humane treatment in prison?
Did Trinidad and Tobago violate Mr. Caesar’s right to a fair trial?
Did the sentence of corporal punishment violate the “cruel and unusual”
standard?

Decision

The Court had held in previous cases that when a state does not specifically contest
the application, the facts on which it remains silent are presumed to be true, provided
that the evidence before the Court is found to be consistent with those facts.

Reasoning

Many international and national tribunals and authorities have considered that
corporal punishment is incompatible with national and international guarantees
against torture and other inhuman treatment. By imposing upon Mr. Caesar a
sentence of 15 strokes with the cat o’ nine tails, the state violated his right to physical,
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mental, and moral integrity under Article 5.1 of the Convention, and his right not to
be subjected to torture or other cruel, inhuman, or degrading treatment or
punishment under Article 5.2 of the Convention. The lapse of time in which Mr.
Caesar waited for the punishment caused him great anguish, stress, and fear. He was
forced to view the suffering of other inmates subjected to corporal punishment on
four separate occasions. The fact that the treatment given to Mr. Caesar was imposed
as a form of criminal sanction does not affect the state’s obligation to comply with the
requirements of Articles 5.1 and 5.2 of the Convention. The prohibition of torture
and other cruel, inhuman, or degrading punishment or treatment is absolute. In the
present case, the state failed to meet domestic and international standards on
conditions of detention. Between January 1991 and November 1999, Mr. Caesar was
subjected to an overcrowded cell with poor sanitation, and little light and ventilation,
as well as inadequate medical treatment. These all violated his right to have his
physical, mental, and moral integrity respected and constituted a cruel, inhuman, or
degrading punishment or treatment.

“It is well settled in international jurisprudence that a judgment constitutes, per se,
a form of reparation. However, considering the circumstances of the present case and
its nonpecuniary consequences, the Court deems it appropriate that the moral
damages must also be repaired, on grounds of equity, through the payment of
compensation. . . . Taking all of the elements of the present case into account, the
Court sees fit, on grounds of equity, to direct Trinidad and Tobago to grant an
indemnity of US $50.000,00 (fifty thousand United States of America dollars) to Mr.
Winston Caesar for moral damages.”

“Having found that the Corporal Punishment Act is incompatible with the terms of
Article 5(1) and 5(2) of the Convention the Court directs the State to adopt, within a
reasonable time, such legislative or other measures as may be necessary to abrogate the
Corporal Punishment Act. . . . Trinidad and Tobago, as a Party to the Convention at
the time that the acts took place, cannot invoke provisions of its domestic law as
justification for failure to comply with its international obligations. . . . The state is
directed to pay the compensation ordered within one year of the notification of this
judgment and to adopt the other measures of reparation ordered in accordance with
the provisions of paragraphs 131 to 134 of this judgment” (emphasis added).
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HUMAN RIGHTS AND TERRITORIAL ASYLUM

In Chapter 10, we dealt with the issues raised by claims for asylum based upon the
justification that certain crimes characterized as political offenses would exempt individuals
from the possibility of extradition. This section deals with a slightly different set of
questions relating to individuals who have fled from an oppressive regime or who have been
displaced by war or state policy. Giving political asylum to any individual or group
constitutes a permissive action by the granting state.56 International law neither designates
the conditions for granting asylum nor prescribes a positive duty to do so. It merely
sanctions the practice, leaving the details to each domestic legal and political system. In the
case of those seeking asylum, as with the admission of aliens in general, the issues come not
from any presumed right of entry, but from the duties of the state with respect to their
status and treatment after entry.57 Interestingly, illegal entry does not change the nature of
the duty.58

Convention Relating to the Status of Refugees

As a practice, territorial asylum does flow directly from human rights concerns—the right
to live free from discrimination and persecution.59 The events before, during, and after
World War II led to millions of displaced people. The problem prompted the UN General
Assembly to establish the Office of the High Commissioner for Refugees60 in 1950 and to
develop the Convention Relating to the Status of Refugees. Article 14(1) of the UDHR
underpins the principal rationale of the Refugee Convention: “Everyone has the right to
seek and to enjoy in other countries asylum from persecution” (emphasis added). Article 1
of the Refugee Convention defines a refugee as one who has a “well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group
or political opinion”; is “outside the country of his nationality”; and is “unable or unwilling
to return or take advantage of the protection of that country” because of the fear. The
intent of the original convention was clear from the qualifying phrase in the definition: “as
a result of events occurring in Europe before 1 January 1951.” At the time of signature,
ratification, or accession, each state party had to declare if it would apply the definition
only to Europe or to “events occurring in Europe or elsewhere before 1 January 1951.” A
protocol removing the time and geographic restrictions entered into force in October 1967.

Nonetheless, along with other immigration concerns as the number of displaced persons
has risen exponentially because of internal wars, failed states, natural disasters, and various
other events, the issues surrounding refugees and grants of asylum rank among the most
highly charged political issues in contemporary politics. By the beginning of 2015, the UN
Office of the High Commissioner of Refugees estimated the world total of forcibly
displaced persons (refugees and internally displaced) at over 60 million people.61

For 30 years after World War II, the questions relating to asylum remained quite distinct
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from those pertaining to immigration.62 Refugees fled political oppression; immigrants
sought economic opportunity. For the United States and its allies, the Cold War set the
parameters for grants of asylum. They welcomed those fleeing Communism as individuals
who were making important political statements by “voting with their feet.” Viktor
Korchnoi, a Soviet chess grandmaster and at the time the second-ranked player in the
world, defected to the Netherlands. Arkady N. Shevchenko, UN under-secretary-general
for political and security affairs, chose to stay in the United States rather than return to
Moscow. Asylum also formed an avenue of protest against American policy: Sweden,
emphasizing its policy of neutrality, granted asylum to some 500 American citizens who
actively resisted the Vietnam War.

Immigration not only had a different meaning, but also signified different perceptions
for countries depending upon perceptions of the motives of those seeking to immigrate. For
states such as the United States and Canada, whose origins lay in large-scale immigration,
immigrants were people who wished to settle permanently. In contrast, after World War II,
many states in Western Europe saw immigrants as temporary workers who probably would
return home after reaping the benefits of the rapidly redeveloping European economy.

By the early 1970s, France, Germany, Switzerland, and Scandinavia had all ended or
severely modified policies that encouraged labor migration from Southern Europe and from
former colonies or the Third World. Nonetheless, asylum requests dramatically increased
after the end of the Cold War and the outbreak of civil war as the former Yugoslavia
disintegrated. Between 1985 and 1995, Western European states received over 5 million
requests for asylum.63

Here we need to make a clear distinction between the domestic issues created by the
presence of refugees (welfare, work status, etc.) and the obligations states may have with
respect to international law. The principal difficulty in international law comes from the
obligation of nonrefoulement. Refoulement means “the expulsion of persons who have the
right to be recognized as refugees,” according to the definition in Article 1 of the
Convention. Article 33(1) states:

No Contracting State shall expel or return (refouler) a refugee in any manner whatsoever
to the frontiers of territories where his life or freedom would be threatened on account of
his race, religion, nationality, membership of a particular social group or political
opinion.

This article applies not only to the country of origin or citizenship but also to any state
where the individual might suffer persecution. The dilemma arises because even if a
particular state denies asylum (and hence permanent residence) to a refugee, authorities
may not be able to find another country that fulfills the nonthreatening stipulation and has
the willingness to accept the individual in question.64 In consequence, several countries
have a large number of individuals who lack the qualifications for permanent residence
through asylum but literally have no other place to go.

The difficulties, both legal and political, explain why many states enacted measures to
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keep potential refugees from entering the territory. These involve measures such as
enhanced visa regimes targeting states likely to produce refugees; carrier sanctions that level
fines on ships, planes, or land vehicles that bring foreign nationals without documentation
into a country; inspection regimes; definitions and redefinitions of territory for
immigration purposes; and other measures of “proactive” interdiction. The events in the
Maersk Dubai case (Chapter 12) resulted from the captain’s desire to avoid the considerable
fine Canada would have imposed for bringing in undocumented aliens.

Refugees, Migrants, and the European Union: A Current Crisis

During 2015, Europe had the largest floods of migrants and refugees in its modern history.
The fear and distress of civil war and the promise of a better life have motivated huge
numbers of people to flee their homes in the Middle East and Africa, often taking great
risks to make the journey. Approximately 1.4 million migrants and refugees crossed into
Western Europe in 2015, compared with just 280,000 the year before. More than 135,000
more arrived in the first two months of 2016. Germany received 1.1+ million asylum
seekers in 2015, by far the highest number in the EU.65 In addition, Turkey has taken in
2.7 million since the Syrian civil war began five years ago.66More than 80 percent of the
refugees have come from three countries—Syria, Iraq, and Afghanistan.

The crisis has highlighted the issue of asylum confronting the EU. Since 1999, member
states have been struggling to standardize asylum policy. The European Council on
Refugees and Exiles (ECRE), which includes EU member states (28), Norway, Iceland,
Liechtenstein, and Switzerland, did develop detailed joint rules—the Common European
Asylum System (CEAS).67The CEAS statement of purpose states the underlying premise:

Asylum must not be a lottery. EU Member States have a shared responsibility to
welcome asylum seekers in a dignified manner, ensuring they are treated fairly and that
their case is examined to uniform standards so that, no matter where an applicant
applies, the outcome will be similar.68

The Dublin Regulation (2013)69 established a hierarchy of criteria for identifying the
member state responsible for the examination of an asylum claim in Europe. Under the
Dublin Regulation, refugees are required to claim asylum in the member state in which they
first arrive. The Regulation sought to ensure that one member state has responsibility for
the examination of an asylum application, deter multiple asylum claims, and determine as
quickly as possible that the responsible member state will ensure effective access to an
asylum procedure. States agreed to begin the new procedures on January 1, 2014.

Promulgating rules represents only a beginning. Putting the new rules into practice on
an Europe-wide basis represents another challenge. As European countries have struggled
with the mass influx of refugees, a number of states tightened border controls. Hungary was
the first to try to block their route by building a razor-wire fence.70 Many condemned the
110-mile barrier when it went up along the Serbian border, but other countries such as
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Slovenia and Bulgaria have since erected similar obstacles. As a result, thousands of
migrants have been stranded in makeshift camps in Greece. Despite some common efforts
to ease the burden on Greece through relocation, several states in Central and Eastern
Europe have refused to accept refugees. At this writing (May 2016), negotiations continue
in an effort to resolve the issues.

U.S. Practice

The United States still maintains a clear distinction between refugees and immigrants.71

The revised immigration law of 1990 created a flexible cap of 675,000 immigrants each
year. It exempted certain categories of people from that limit. Immigrants may be admitted
on the following criteria: the reunification of families, admitting immigrants with skills that
are valuable to the U.S. economy, protecting refugees, and promoting diversity.72 Apart
from ordinary immigration, the attorney general has discretion to grant asylum to a person
who qualifies as a “refugee” within the meaning of section 101(a) (42)(A) of the
Immigration and Nationality Act.73 The Act, drawing on the 1951 Refugee Convention,
defines a refugee as

any person who is outside any country of such person’s nationality or, in the case of a
person having no nationality, is outside any country in which such person last habitually
resided, and who is unable or unwilling to return to, and is unable or unwilling to avail
himself or herself of the protection of, that country because of persecution or a well-
founded fear of persecution on account of race, religion, nationality, membership in a
particular social group, or political opinion.

The statute definition is broader than that of the convention because it includes stateless
individuals. The Congress, however, has set numerical limits here as well. Each year, the
State Department prepares a report to Congress on proposed refugee admissions. The
president then consults with Congress and establishes the proposed ceilings for refugee
admissions for the fiscal year.74

Aliens already present in the United States may follow two paths. They may apply for
asylum directly with the U.S. Citizenship and Immigration Services (USCIS) bureau,75 or
they may seek asylum before a Department of Justice Executive Office for Immigration
Review (EOIR) judge during removal proceedings. Aliens who arrive at an entry point into
the United States without appropriate documents have one avenue to avoid expedited
removal. A claim that they have a “fear of persecution” will generate a “credible fear”
hearing with an USCIS asylum officer. If the fear is found “credible,” the officer will refer
them to an EOIR judge for a hearing.76 The Illegal Immigrant Reform and Immigrant
Responsibility Act of 199677 instituted a number of procedural changes aimed at
streamlining the process and severely limiting judicial review for those summarily excluded.
This includes those found not to have a “credible fear” of persecution.78

The pivotal case governing asylum claims in the United States is INS v. Cardoza-
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Fonseca.79 Ms. Cardoza-Fonseca, a Nicaraguan national then living in Nevada, claimed that
the Sandinista government would persecute her if she returned to her homeland. On first
hearing, the immigration judge (IJ) decided that Ms. Cardoza-Fonseca had not established
a “clear probability” of persecution as required under U.S. law. He rejected her petition for
withholding deportation and asylum. The Board of Immigration Appeal agreed with the IJ.
On appeal, the U.S. Court of Appeals (Ninth Circuit) ruled that the previous decision had
erroneously narrowed the “clear probability of persecution” standard. The Supreme Court
agreed. The Supreme Court held that the law required only a “well-founded fear” of
persecution if returned. Consider the following case in defining the parameters of
“credible” or “well-founded fear.”

RRESHPJA V. GONZALES

United States Court of Appeals, Sixth Circuit 420
F.3d 551; 2005 U.S. App. LEXIS 17127; 2005
FED App. 0341P (6th Cir.)

Facts

Vitore Rreshpja was a citizen of Albania. She arrived in the United States in
November 2001 with a fraudulently obtained nonimmigrant visa after an unknown
man attempted to abduct her in her home country. The Immigration and
Naturalization Service (INS) initiated removal proceedings against her several months
later. Rreshpja requested a grant of asylum or, in the alternative, the withholding of
removal and protection under the Convention Against Torture (CAT). She claimed
that she would be at risk of being forced to work as a prostitute if returned to Albania.
The immigration judge (IJ) denied her application. Rreshpja appealed the denial to
the Board of Immigration Appeals (BIA), which affirmed the IJ’s decision without
issuing its own opinion on the matter.

Issue

Does Ms. Rreshpja have a valid request for asylum or withholding based upon a fear
of torture and persecution if returned to Albania?

Decision
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No.

Reasoning

An applicant claiming to be a refugee must present specific facts demonstrating that
she suffered past persecution or that she has a well-founded fear of future persecution.
An applicant’s fear of persecution must be both “subjectively genuine and objectively
reasonable”80 (emphasis added). She must demonstrate “an ‘objective situation’ under
which her fear can be deemed reasonable.” First, the “social group” in which Ms.
Rreshpja claims membership (young, attractive Albanian females) does not fall within
the parameters of the relevant definition in the Immigration and Nationality Act.
Actually, if accepted, then any young, attractive Albanian woman, subjectively
determined, would qualify for asylum in the United States.81 Second, Rreshpja failed
to demonstrate that her attempted kidnapping or her fear of being forced into
prostitution if she were returned to Albania was the result of her membership in that
social group or due to the unfortunate consequences of widespread crime in Albania.
“Although Rreshpja has established her subjective fear of future persecution, she has
not demonstrated an objectively reasonable possibility that she will be persecuted if
she is forced to return to Albania. The isolated and apparently random attempt to
abduct Rreshpja in 2001 by an unknown assailant is simply not sufficient to establish
persecution by the government of Albania. A humanitarian grant of asylum is
therefore unwarranted.”
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U.S. PRACTICE AND HUMAN RIGHTS
CONVENTIONS

When dealing with the ideas underlying the rise to prominence of the international human
rights movement, one cannot ignore the central role played by the United States in placing
and keeping human rights as items of consequence on the contemporary agenda of
concerns among states.82 Within the American justice system, questions of individual rights
dominate constitutional jurisprudence. Since the Carter administration, presidents have
routinely declared that a dedication to human rights constitutes a fundamental tenet of
American foreign policy. Yet in comparison with many other democracies, the United
States has only a modest record when it comes to formal adoption of international human
rights conventions.

The American record on international human rights displays two complementary
attitudes: a deep pride in the accomplishments reflected in the Constitution and Bill of
Rights, and an unwillingness to subject American practice to any type of examination and
criticism by non-Americans.83 A third attitude surfaced during the post-World War II
debates over the Genocide Convention and the Bricker Amendment—the fear that the call
for international standards masked an effort to dilute the essential essence of
“Americanism.” The perceived discrepancy between cautious practice and hortatory
statements, juxtaposed with the determination to exercise an active and often
interventionist leadership role, has occasioned great debate. For example, a century and a
half ago, in a remarkably prescient statement directed at the avidness with which certain
congressmen advocated overt support for Louis Kossuth (a leader of the 1848 Hungarian
Revolution), Henry Clay eloquently pointed out the dilemmas involved in an active
interventionist human rights policy. He noted that in undertaking such ventures, the
United States would expose itself “to the reaction of foreign Powers, who, when they see us
assuming to judge of their conduct, will undertake in their turn to judge of our conduct.”84

That possibility was no more appealing then than it is now.
In the recent past, the United States has reacted to adverse decisions concerning policy

by withdrawing from agreements. In the wake of the Nicaragua decision by the
International Court of Justice (ICJ), the United States terminated its consent to
compulsory jurisdiction. President George W. Bush “unsigned” the Rome Statute of the
International Criminal Court. Reacting to another adverse decision by the ICJ, in March
2005, the United States gave notice that it “hereby withdraws” from the Optional Protocol
to the Vienna Convention on Consular Relations.85 The United States had originally
proposed the protocol in 1963 and ratified it along with the rest of the Vienna Convention
in 1969 (see Chapter 14).

The last action occurred as the Supreme Court took up Medellin v. Dretke, which
involves an April 2004 ruling by the ICJ that the United States had violated the Vienna
Convention on Consular Relations (right of diplomatic protection) by failing to tell 51
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1.

2.

3.

4.

5.

Mexican nationals charged with capital murder that they had a right under the convention
to meet with diplomats from their home country. Jose Ernesto Medellin, one of the 51,
had argued that the ICJ ruling is binding in U.S. courts. The State of Texas, citing
Supreme Court rulings, countered that the ICJ could not override state procedural rules
under which Medellin had forfeited his right to invoke the Vienna Convention by not
asserting it until 1998, rather than originally at his trial in 1994.86 The ICJ ruling raised
not only the question of the relationship between international and domestic law but also
very contentious issues concerning the balance of rights between individual states in the
United States and the federal government. It also raised an interesting question concerning
the relationship between the judiciary and the executive because President George W. Bush
argued that he alone had the power to decide how the country should react to the ICJ
decision. He declared that the various state courts involved should give those party to the
suit a new hearing, and he requested the Supreme Court to bow out.87

This event illustrates an interesting pattern. Apart from the recent actions, over the years
the arguments against U.S. ratification of various human rights treaties have involved a mix
of technical considerations, emotional appeals, and special pleadings based upon
perceptions of internal political imperatives. Beginning with the ratification of the
Genocide Convention, the U.S. Senate, as a condition of its consent, has systematically
appended a number of reservations, understandings, and declarations (RUDs) to each human
rights treaty, the intent of which is to limit the impact of certain provisions on domestic
law and practice.88 Each set of RUDs reflects five axioms of contemporary political
wisdom:

The United States will not commit to any treaty obligation deemed inconsistent with
the U.S. Constitution.89

The United States will not submit to the jurisdiction of the ICJ with regard to
application or interpretation of any human rights convention.90

The United States will not regard any human rights treaty as self-executing; all treaties
will require enabling legislation.91

Human rights treaties do not create a basis for litigation by individuals (note the
nature of the enabling legislation).
The United States will not undertake any treaty obligation that might change the
balance of rights between the federal government and the states.

The question as to the extent to which these RUDs may actually mute the potential
international responsibility of the United States lies beyond the scope of this chapter.
However, their general tenor and purpose form an important part of the context in any
analysis of U.S. policy regarding international initiatives to expand human rights.
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1General Assembly Resolution 217 A (III) of December 10, 1948; text at www.un.org/Overview/rights.html); text also
in Yearbook of the United Nations, 1948–1949, 535, and in many other readily available sources. The communist states
later accepted the declaration in the Final Act of the Helsinki Conference of 1975.
2See Advisory Opinion relating to German Settlers in Poland, Ser. B, No. 6; Advisory Opinion on the Treatment of
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(1945), 19.
4See A. Clapham, Human Rights: A Very Short Introduction (2016); H. I. Steiner and P. Alston (eds.), International
Human Rights in Context: Law, Politics, Morals, 3rd ed. (2007).
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writers disagree with that view. There is a wide differential between hortatory support and state practice in many areas.
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Restatement of the Law, Third, Foreign Relations Law of the United States 2 at 161 (para. 702); also T. Meron, Human
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6See the discussion in R. Jennings and A. Watts, eds., Oppenheim’s International Law, 9th ed. (1992), 1001, 1002; see
also J. O’Manique, “Universal and Inalienable Rights: A Search for Foundations,” 12 Human Rights Quarterly 465
(1990).
7Text 32 ILM at 1661, 1663 and http://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx.
8Texts of the three instruments reprinted in 61 AJIL 861 (1967); see also L. Henkin, ed., The International Bill of
Rights: The Covenant on Civil and Political Rights (1981). See also ICCPR at
www.unhchr.ch/html/menu3/b/a_ccpr.htm, ICESCR at www.unhchr.ch/html/menu3/b/a_cescr.htm, and Optional
Protocol at www.unhchr.ch/html/menu3/b/a_opt.htm.
9Literally, “towards all.” In the Barcelona Traction case (1970), the International Court of Justice identified a separate
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genocide and slavery in Chapter 16.
10See H. Hannum and D. D. Fischer, eds., U.S. Ratification of the International Covenants on Human Rights (1993).
Consult also U.S. Senate Committee on Foreign Relations, “Report on the International Covenant on Civil and
Political Rights,” 31 International Legal Materials 645 (1992).
11Covenant, 29 ILM 1464 (1990); European Convention, 22 ILM 538 (1983); and the OAS American Convention,
29 ILM 1447 (1990), http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm. See also
W. Schabas, The Abolition of the Death Penalty in International Law (1993). The United States has signed but not
ratified the American Convention on Human Rights.
12See P. Alston, “U.S. Ratification of the Covenant on Economic, Social and Cultural Rights: The Need for an
Entirely New Strategy,” 84 AJIL 365 (1990).
13P. Dobriansky, “U.S. Human Rights Policy: An Overview,” Current Policy (September 1988), 2.
14Article 1(1), www.unhchr.ch/html/menu3/b/d_icerd.htm. It has 177 states parties.
15Compare with Article 1 of the Convention on the Elimination of All Forms of Discrimination Against Women:

For the purposes of the present Convention, the term “discrimination against women” shall mean any distinction,
exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other
field.
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See www.unhchr.ch/html/menu3/b/e1cedaw.htm.
16See www.ohchr.org/EN/HRbodies/Pages/HumanRightsBodies.aspx.
17“The Special Rapporteur considers that control of the permissibility of reservations is the primary responsibility of
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s we discussed earlier (Chapter 10), one aspect of the universal principle of
jurisdiction acknowledges that some activities, undertaken by both states and

individuals, require an authority vested in all community members to punish these acts
wherever or whenever they may occur, even absent a link between the state and the parties
or the acts in question.1 Throughout the earlier chapters, we have noted the evolution of
international law with respect to these questions as well as the areas where they overlap with
more traditional areas of the law. We pointed out earlier (Chapters 1 and 11) that
individuals normally do not represent a subject of international law, although the scope of
human rights law (Chapter 15) has expanded over the past 60 years. International criminal
law (ICL) forms a subcategory of the human rights regime. Not every human rights norm
falls into the category of ICL. Certain crimes, however, have such international significance
that the community of nations has felt compelled to make all of those, including sitting
heads of state, who commit them directly subject to international law.

Until the emergence of the ad hoc criminal tribunals (ICTY, ICTR) and the
International Criminal Court (ICC) in the 1990s, writers tended to define ICL as that part
of a state’s legal code that dealt with transnational crimes.2 This reflected the simple fact
that, as states moved to attach criminal liability to certain categories of acts, they left
implementation in terms of prosecution and punishment to national courts agencies rather
than establishing new international institutions. With the appearance of international
courts in the 1990s, many sought to define ICL as comprising only those crimes punishable
by an international court. This distinction has produced an anomaly. Many crimes, such as
piracy and engaging in the slave trade, once defined as ICL, now fall into the transnational
(transboundary) category.

Thus, from a narrow technical viewpoint, international crime (and hence ICL) now refers
to violations that fall under the jurisdiction of an international court. International crimes
presumably reflect violation of values fundamental to all members of the international
community. For example, the Rome Statute of the ICC uses the phrase “the most serious
crimes of concern to the international community as a whole.”3 Confusion may occur
because few of the conventions (treaties) that define international criminal offenses use the
term international crime.4 In contrast, transnational crimes generally fall solely under the
jurisdiction of national courts. Rather than explore and continue that distinction, we have
elected to discuss both under the rubric of ICL.

Hence, for our purposes, ICL embraces two categories. The first includes the crimes
included in the statutes of the international courts: genocide, war crimes, crimes against
peace (aggression or waging aggressive war), and acts that comprise crimes against
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humanity.5 The second category includes the slave trade, piracy, air hijacking, terrorism,
peacetime taking of hostages, and torture. With regard to the second category, international
law requires that each state pass appropriate laws and take appropriate action to suppress
the practices. Though clearly both piracy and the slave trade have international dimensions,
no current international court has jurisdiction to try individuals for alleged acts that violate
the prohibitions. Alleged offenders will be tried before national courts. The same holds true
for international acts of terrorism and drug trafficking. Hence, transnational criminal law
includes a focus on domestic criminal law as well as on mechanisms for interstate
cooperation such as extended jurisdiction and extradition.6

The term international crime does not appear in any current international treaty, though
the phrase “crime under international law” does.7 The question then becomes, how can we
talk about ICL? This may appear as a nitpicking distinction, but the observation illustrates
the evolutionary and fragmented nature of the discipline. Note the emphasis on crimes here.
It marks an important distinction that the reader must keep in mind. Traditional
international law engages the collective responsibility of the state (Chapter 11). ICL places
responsibility directly on individuals. It does not depend upon an individual having a
responsible position as part of a state’s governing authority. At the moment, a
comprehensive international criminal code does not exist. The International Law
Commission’s (ILC) long-standing effort to develop a comprehensive criminal code
produced agreement on only five international crimes: aggression, genocide, war crimes,
crimes against humanity, and crimes against UN personnel.8 We will discuss aggression
and war crimes in Chapters 19 through 21.
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CRIMES AGAINST HUMANITY AND GENOCIDE

The Charter of the Nuremberg International Military Tribunal first defined crimes against
humanity and waging aggressive war as international crimes for which individuals could
have personal (individual) criminal responsibility. The term genocide had not yet entered
into general usage. The charges elicited many protests about “victor’s justice” because of
questions about whether these alleged “crimes” had been identified and specifically
“criminalized” in the sense of making individuals personally responsible for their acts.
Nonetheless, the precedent set by Nuremberg and its counterpart at Tokyo firmly
established the principle that individuals could be held directly responsible for certain acts.

Presumably as categories of crime that permit an exercise of universal jurisdiction, all
states may exercise their jurisdiction in prosecuting a perpetrator regardless of where these
crimes occurred. All states have a duty to prosecute or extradite so that no person charged
with that crime may claim the “political offense exception” to extradition. States also have
the duty to assist each other in securing evidence needed to prosecute. No perpetrator may
claim the defense of “obedience to superior orders,” and no statute of limitation contained
in the laws of any state can apply. Last, no one is immune from prosecution for such crimes
—not even former heads of state or other high officials.9

Crimes Against Humanity

Like many other terms, ordinary usage often misuses the idea of crimes against humanity. In
popular parlance, it has come to mean anything atrocious committed on a large scale.10

This does not reflect either the original meaning or the contemporary technical legal one.
The term originated in the Preamble to the 1907 Hague Convention, which codified the
customary law of armed conflict. The convention presumed to draw on existing state
practice that derived from those values and principles deemed to constitute the “laws of
humanity,” as reflected throughout history in different cultures. After World War I, the
Allies, in connection with the Treaty of Versailles, established a commission to investigate
war crimes that relied on the 1907 Hague Convention as the applicable law. In addition to
war crimes committed by the Germans, the commission also found that Turkish officials
committed “crimes against the laws of humanity” for killing Armenian nationals and
residents during the period of the war. The United States and Japan strongly opposed
making such conduct criminal on the grounds that crimes against the “laws” of humanity
were violations of moral and not positive law.11

At conferences in Moscow (1943), Tehran (1943), Yalta (1945), and Potsdam (1945),
the Big Three powers (the United States, USSR, and Great Britain) had agreed to try as
well as punish those responsible for war crimes. In 1945, the United States and other Allies
negotiated the Agreement for the Prosecution and Punishment of the Major War Criminals
of the European Axis and Charter of the International Military Tribunal (IMT).12 From
November 20, 1945, until October 1, 1946, the IMT convened in the principal courtroom

521



for criminal cases (room no. 600) at the Nuremberg Palace of Justice. The agreement
contained the following definition of crimes against humanity in Article 6(c):

Crimes against humanity: murder, extermination, enslavement, deportation, and other
inhumane acts committed against civilian populations, before or during the war; or
persecutions on political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.

The Nuremberg Charter represented the first time that crimes against humanity were
asserted as part of positive international law. The IMT for the Far East, at Tokyo, followed
the Nuremberg Charter, as did Control Council Law No. 10 under which the Allies
prosecuted Germans in their respective zones of occupation.13 Curiously, however, no
specialized international convention on crimes against humanity has emerged, although the
category has been included in the statutes of the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR),
as well as in the statute of the ICC.

Still, a quick search of contemporary international documents reveals 11 texts that
include definitions of crimes against humanity. All differ slightly in detail but share the idea
that crimes of humanity are specific acts of violence associated with, and directed toward,
the persecution of a group of persons. The list of the specific crimes contained within the
meaning of crimes against humanity has been expanded since Article 6(c) of the IMT to
include, in the ICTY and the ICTR, rape and torture. The statute of the ICC (Article 7)
also expands the list of specific acts. In particular, the ICC statute adds the crimes of
enforced disappearance of persons and apartheid.14 Further, the ICC statute contains
clarifying language that more precisely defines the specific crimes of extermination,
enslavement, deportation or forcible transfer of population, torture, and forced pregnancy.

To some extent, crimes against humanity overlap with genocide and common war
crimes. We can distinguish crimes against humanity from genocide in that they do not
require an intent to destroy a group “in whole or in part,” according to the definition of
genocide in the 1948 Convention. Crimes against humanity require only that the target
group is the victim of a policy that condones widespread or systematic violations. We can
distinguish crimes against humanity from ordinary war crimes in that the prohibitions
apply in wartime as well as in peacetime.15

Increasingly, states have incorporated enabling statutes into their domestic legal codes.16

Practically, the time, money, and cooperation needed to mount a successful prosecution may
militate against any state undertaking to try a particular case. Canada’s experience may
prove instructive here. From 1987 to 1992, after extensive investigation (883 potential
cases), charges were filed under the Criminal Code in four cases. None resulted in
convictions (including that of the notorious Imre Finta).17 Canada redrafted its legislation.
The first case under the new law came in October 2005. After five years of investigation
that included extensive interviews with numerous witnesses in Rwanda, Europe, and
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Canada, the Royal Canadian Mounted Police War Crimes Section arrested Désiré
Munyaneza of Rwanda on seven charges under the Crimes Against Humanity and War
Crimes Act (CAHWC), including two counts of genocide, two counts of crimes against
humanity, and three counts of war crimes.18 On May 22, 2009, Munyaneza, was convicted
on seven counts related to genocide, war crimes, and crimes against humanity.19 Despite
some demands for additional trials, authorities have not moved to issue new indictments.

Genocide

Genocide means “an act committed with the intent to destroy, in whole or in part, a
national, ethnic, racial, or religious group.” The word itself was coined by Dr. Raphael
Lemkin in his Axis Rule in Occupied Europe.20 The practices of the German government
before and especially during World War II, pertaining to the attempt to eliminate entire
groups of its own citizens and later citizens of occupied states, led to the question of
whether such acts of destruction could be regarded as solely domestic acts or whether they
constituted a class of crimes against humanity. Genocide in practice went beyond the
killing of people. It included other acts of depredation such as forced abortion, sterilization,
artificial infection, the working of people to death in special labor camps, and the
separation of families or sexes in order to depopulate specific areas.

Commentators have characterized genocide as the “international crime among crimes,”
the one considered most heinous above all others. In an Advisory Opinion, the
International Court of Justice (ICJ) defined genocide as “a crime under international law
involving a denial of the right of existence of entire human groups, a denial which shocks
the conscience of mankind and results in great losses to humanity, and which is contrary to
moral law and to the spirit and aims of the United Nations.”21 The Armenian genocide
and the events of World War II led to the creation of the Genocide Convention (1948).22

Yet the hope embodied in this document rapidly faded. The cry “never again”
unfortunately gave way to the reality of “again and again.” One analyst noted, “Five
decades of non-enforcement have left the Genocide Convention’s core terms shrouded in
considerable ambiguity, making it that much easier for recalcitrant politicians to
equivocate.”23 Antonio Cassese, who served as a judge on the ICTY, observed that, “at the
enforcement level the Convention has long proved a failure”24 (emphasis in the original).

Though visualized in the convention, no international court with jurisdiction to try
individuals accused of genocide existed until the UN Security Council authorized the ad
hoc tribunals for Yugoslavia and Rwanda. As the first permanent international court, the
ICC Statute includes genocide as a crime within its jurisdictions. Still, not until a half-
century after the original draft of the convention opened for signature and ratification did a
trial and conviction of an individual for crimes comprising genocide occur. In 1998, the
ICTR found Jean-Paul Akayesu guilty of genocide and direct and public incitement to
commit genocide.25 Bosnia brought the first case alleging collective responsibility for
genocide by Serbia to the ICJ in 1993.26

523



a.
b.
c.

d.
e.

The Genocide Convention Immediately after World War II, the UN General Assembly
moved quickly to address the issues raised by the Holocaust. On December 13, 1946, the
General Assembly unanimously adopted Resolution 96(I), in which it condemned genocide
as a crime under international law. The assembly also requested the Economic and Social
Council (ECOSOC) to begin studies toward a draft convention on genocide. The council,
in turn, asked the secretary-general to prepare a first draft and to circulate it among the
members for comment. In 1948, the ECOSOC appointed an ad hoc committee consisting
of seven members to revise the original draft. Upon completion of the draft, ECOSOC—
after a general debate—decided on August 26, 1948, to send the draft to the General
Assembly for study and action. After further study in Paris by the Legal Committee of the
General Assembly, action followed in the parent body. On December 9, 1948, the General
Assembly adopted the Convention on the Prevention and Punishment of the Crime of
Genocide.27 The Genocide Convention, originally signed by 25 states, came into force on
January 12, 1951. The United States refrained from ratification until 1988. As of June
2016 the treaty had 147 states parties.

The convention affirms the criminality of genocide in time of peace as well as in time of
war (Article 1). Article 2 defines the offense:

  In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such:

Killing members of the group;
Causing serious bodily or mental harm to members of the group;
Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
Imposing measures intended to prevent births within the group;
Forcibly transferring children of the group to another group.

Persons committing any of the acts listed in Article 3 are punishable, whether they are
constitutionally responsible rulers, public officials, or private individuals (Article 4). The
parties to the convention undertook the obligation to enact the necessary domestic
legislation to give effect to the convention and, in particular, to provide effective penalties
for persons guilty of the forbidden acts (Article 5). Persons charged with any of the
enumerated acts are to be tried by a competent tribunal of the state in which the act was
committed or by such international penal tribunal as may have jurisdiction over those
contacting parties that have accepted its jurisdiction (Article 5). This would now include
the ICC if conditions for exercise of its jurisdictional reach are met.

In passing, we should note what the definition in the convention does not cover. It does
not cover “all groups” of people, however one may define a group. Except for religious
groups, where membership clearly may be voluntary, the convention definitions apply to
groups constituted by involuntary membership through birth.28 This means that, except for
religious organizations, the groups that an individual may join by voluntary choice would
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not qualify. It does not provide an extended definition of the categories, nor does it provide
criteria one might use to construct an operational definition. It does not encompass
political, cultural, or economic genocide. Because of definitional difficulties, these three
concepts were deliberate omissions.

As Cassese notes, intending to kill all the Communists in a country may constitute a
horrific crime, but it would not qualify as genocide.29 Hence, the definition covers “ethnic
cleansing” in Bosnia but would not apply to Stalin’s systematic elimination of dissidents or
to his extermination of an economic class (the kulaks––independent farmers). On the other
hand, given the widespread and systematic nature of the attacks, today Stalin might have
been charged with crimes against humanity.

Contemporary history has seen instances of genocide after the drafting of the instrument.
These have graphically illustrated the need for universal acceptance and enforcement of its
provisions. Examples of genocide not directly connected with international war are supplied
by the intermittent (1959–1973 and 1988) massacres that took place in Burundi during
intertribal fighting between the Tutsi and Hutu groups, the reported slaughter of large
numbers of Ugandans during the rule of former President Idi Amin, the reported slaying of
dissidents in Equatorial Africa in the decade after independence was secured from Spain in
1968, the wholesale killing of Cambodians at the hands of their own government during
the reign of Pol Pot, and the reported mass killings of members of the Muslim minority in
Chad in 1979.30

New impetus to the prevention of genocide was given by the internecine strife in parts of
the former Yugoslavia. Starting with a UN General Assembly Resolution and Declaration
on the Rights of Persons Belonging to National or Ethnic, Religious, and Linguistic
Minorities (1992),31 Bosnia-Herzegovina instituted proceedings (March 20, 1993) in the
ICJ against the Federal Republic of Yugoslavia (Serbia and Montenegro).32 The court
ordered provisional measures concerning application of the Genocide Convention on two
occasions. Croatia brought suit against Serbia in June 2000.33 On February 3, 2015, the
International Court of Justice ruled that neither Serbia nor Croatia had provided sufficient
evidence that either side committed genocide, thereby dismissing both cases.34

A large-scale killing of the Tutsi population occurred in the African state of Rwanda in
April 1994, with casualties estimated at 800,000. The United Nations appointed a special
investigator for human rights, who soon called for trials of those guilty of the massacres. He
asserted that the crimes were “well-orchestrated” and blamed the then current Rwandan
government.35 On July 1, 1994, the UN Security Council ordered an investigation of “acts
of genocide” and in November 1994 approved setting up a war crimes tribunal. The UN
tribunal had authority to try only crimes committed in 1994. Rwandan courts could
examine acts dating back to 1990. By December 1994, more than 15,000 people had been
arrested by the new government.36

The Stockholm Declaration on Genocide Prevention37 Talk and declarations of intent
are cheap. Effective intervention is not. The reluctance to engage in timely fashion remains
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the Achilles heel of effective prevention. Still, states easily support the principles of
prevention. Fifty-five countries—including the United States, United Kingdom, Canada,
France, Germany, Japan, and Russia—signed the Stockholm Declaration on Genocide
Prevention in January 2004 just as the situation in Darfur came to world attention. The
signatory states pledged to cooperate in developing early detection mechanisms, to support
research into methods of prevention, and to explore “seriously and actively, the options
presented at the Forum for action against genocidal threats, mass murders, deadly conflicts,
ethnic cleansing as well as genocidal ideologies and incitement to genocide.”

As a declaration, the document has no legal force, even though many human rights
advocates hailed it as the most significant step forward since the signing of the Genocide
Convention in 1948. The issue, however, remains one of political will to commit the
necessary resources. One should not be totally cynical here, however. Over time, support of
those commitments that many originally considered as “mouth honor”—that is, saying the
appropriate words in public to indicate commitment without the concomitant political will
to carry out the obligations––has come back to haunt governments.

Crimes Against Humanity and Genocide The defendants at Nuremberg, if prosecuted
today, would be charged with genocide. As we noted earlier, the Genocide Convention
explicitly states that genocide may occur in peacetime as well as in times of conflict,
whether international or intrastate (Article 1). Genocide forms a special category within the
broader ambit of crimes against humanity. While the requirements for genocide somewhat
resemble those establishing “persecution” as a crime against humanity, acts related to
genocide require a specific intent to produce a specific result. Persecution applies to civilian
populations in general; genocide requires “an intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such” (emphasis added).38 Persecution
depends upon objective circumstantial thresholds that do not require a specific intent to
destroy or eliminate a group; genocide does.

Moreover, genocide has no threshold requirements for scale or gravity. The victim in the
crime of genocide is the group, not the individual members. A great difficulty arises because
persons accused of genocide still must be found guilty on the basis of their own individual
acts. Consider the challenge faced in making that case without some assessment of a
collective effort that gives context to the individual acts. The Rome Statute of the ICC
addresses this question by adding a contextual requirement. Article 6 of the Elements of
Crimes states: “The term ‘in the context of’ would include the initial acts in an emerging
pattern” (emphasis added). This would seem a reasonable addition, but note that only the
ICC is bound to apply this requirement.

The crisis in Darfur illustrates the problems of determining a group in a manner that
falls within the definitions of the convention. The media and others have used the word
genocide to describe the ongoing situation. Again, few outside the government of Sudan
dispute the evidence of large-scale, indiscriminate killing. The problem with this
characterization arises because the victims of the attacks do not make up ethnic, racial, or
religious groups distinct from those mounting the attacks. Gerard Prunier accurately

526



describes the Darfur crisis as “The Ambiguous Genocide.”39 The groups share religion and
language, although increasingly the divide has been characterized as between “Arabs” who
support the government and “Africans” who do not. The UN Commission established to
investigate concluded: “The various tribes that have been the object of attacks and killings
(chiefly the Fur, Masalit, and Zaghawa tribes) do not appear to make up ethnic groups
distinct from the ethnic group to which persons or militias that attack them belong.”40

These comments do not mean that crimes have not been committed, only that the
ascription of genocide may not necessarily provide the best legal characterization of the
situation.

Courts and Cases Almost all of the cases before the ICTR have involved charges of
genocide. In contrast, very few trials before the ICTY and none before the SCSL (Sierra
Leone) have done so. In large part, this discrepancy flows from the difference in the
statutes, which reflected a difference in legislative concerns. While both ICTR and ICTY
statutes include genocide as a listed crime, the SCSL statute does not. When the UN
Security Council established the ICTR, the Preamble to the resolution authorizing the
tribunal specifically voiced the concern that “genocide and other systematic, widespread
and flagrant violations of international humanitarian law had been committed in
Rwanda.”41 In the case of the SCSL, the secretary-general explicitly noted that genocide
had been excluded from the draft presented to the Security Council because no evidence
existed to show that the killings, while widespread and systematic, were directed against any
of the protected groups in the convention.42

The Slave Trade

The movie Amistad (1997),43 based upon a real incident, illustrated many of the political
and legal issues of the time. Great Britain abolished slavery within its realm in 1807 and
then ordered its navy to stop and search vessels suspected of being engaged in the slave
trade. At the Congress of Vienna (1815), the British government proposed the creation of
economic boycotts against any country refusing to abolish slavery (Sweden had done away
with the institution in 1813, and the Netherlands did so in 1814). The assembled
delegations received the suggestion with little enthusiasm. Only the British Navy would
have been in a position to enforce such a prohibition. No one at Vienna harbored any
desire to strengthen British rule of the oceans. Hence, only a solemn condemnation of “the
trade in negroes” was passed, with no enforcement detailed. The British government then
concluded a series of bilateral agreements with several countries, providing in each case for
reciprocal rights of visit and search by public ships and private vessels flying the flag of the
other party. The United States—because of Article I, Section 9, of the Constitution—did
not forbid the importation of slaves into its territory until 1808. In that year, Congress did
prohibit the further importation of slaves. In 1820, it made the international trade in slaves
an act of piracy.44

After 1840, a number of multilateral conventions were developed, culminating in the
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Convention of St. Germain (1919). That instrument provided for the complete abolition of
slavery and any trade in slaves on land or by sea. Bassiouni lists 28 relevant international
instruments (1815–2000) directly related to the problem, and 47 others with provisions
that relate in some way to this category.45 Among those most relevant was the Convention
to Suppress the Slave Trade and Slavery (Geneva, 1926; amended by a protocol in 1953),
which entered into force in 1927 (for the United States, in 1929).46 That instrument
reaffirmed much more emphatically, and for many more countries, the contents of the St.
Germain agreement. It was updated and enlarged through the Supplementary Convention on
the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery
(Geneva, 1956), in force since April 30, 1957 (for the United States, since 1967). The
latest is the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children.47 The protocol adds “trafficking in persons” as an offense to the United
Nations Convention Against Transnational Organized Crime.48 While not all trafficking in
persons is associated with the slave trade, and some practices do not involve trafficking, the
instrument does extend the authority of states to deal with that aspect of slavery. None of
the foregoing agreements have realistic enforcement provisions.

Moreover, not unexpectedly, the governments within whose territories indisputable
evidence of slavery has been found deny that such an institution exists. They may, in some
instances, point to solemn governmental prohibitions of the practice. But slavery in some
form does appear to continue in a broad belt of states extending from northwestern Africa
to the eastern borders of the Arabian Peninsula, and possibly in isolated pockets beyond
into the Asian mainland.49

Despite all efforts, traditional forms of slavery still persist in some parts of the world. A
recent case before the Community Court of the Economic Community of West Africa
(ECOWAS) involved the status of a 24-year-old woman, Hadijatou Mani, born into
slavery in Niger. The court found Niger in breach of its own laws and international
obligations in protecting its citizens from slavery. Nonetheless, The Economist has stated
that there are still more than 40,000 “inheritance slaves” in Niger alone.50 The problem
here, as with piracy (see the following section), stems from the lack of political will across
the board to enforce the prohibitions of existing instruments—and, as in Niger, of states to
enforce their own internal laws.

The international agreements require states to pass appropriate domestic legislation
guided by the language of the relevant instruments. Article 3 of the protocol on trafficking
serves as an example: “Each State Party shall adopt such legislative and other measures as
may be necessary to establish as criminal offences the conduct set forth in article 3 of this
Protocol, when committed intentionally.” In addition, the protocol specifies that
participation as an accomplice and organizing or directing others should be included. The
Convention Against Transnational Organized Crime states in Article 4:

States Parties shall carry out their obligations under this Convention in a manner
consistent with the principles of sovereign equality and territorial integrity of States
and that of non-intervention in the domestic affairs of other States.
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2. Nothing in this Convention entitles a State Party to undertake in the territory of
another State the exercise of jurisdiction and performance of functions that are
reserved exclusively for the authorities of that other State by its domestic law.

Article 6.2(c) also contains a “double criminality” provision in that any activity included
in the domestic legislation of one state must also constitute a criminal offense in the other.
States have a duty to supply the Conference of Parties to the Convention their plans for
implementation; the Conference of Parties has the authority only to review and suggest,
based upon information supplied by the states parties themselves. In addition, the 1982
UN Convention on the Law of the Sea (UNCLOS III) provides in Article 99 that every
state shall take effective measures to prevent and punish the transport of slaves in ships
authorized to fly the flag of that state and to prevent the unlawful use of its flag for that
purpose. Any slave taking refuge on board any ship, whatever its flag, shall ipso facto be
free. Article 110(1-b) of the same convention reaffirms the right of all public vessels to stop,
visit, and search any merchant vessel on the high seas when there is reasonable ground for
suspecting that the ship in question is engaged in the slave trade.

The extent of current practice is highly debatable because no accurate statistics are
available. Our assumptions about what constitutes slavery tend to flow from the practices
associated with the plantation system in the American South. This scenario does not provide
an accurate picture of contemporary practices. Moreover, the definitions used in the relevant
conventions may not cover many contemporary practices. As Bales points out, the problem
of precise definition constitutes a problem in two important ways.51 First, without a
definition that specifies types (forms), one can neither estimate the scope of the problem
nor develop explicit prohibitions. Second, prosecuting a violation requires a clear statement
of what has been forbidden. Needless to say, as with most of the crimes discussed in this
section, developing a more comprehensive definition takes one into a political minefield.

Under the auspices of the Commission on Human Rights, the United Nations
established a Working Commission on Slavery in 1975. After recognizing the changing
nature of the issues, it became the Working Commission on Contemporary Forms of
Slavery in 1988.52 The commission has identified an extensive list of problems focusing
mainly on the exploitation of children. Bales notes that the new slavery, with few
exceptions, avoids ownership and the problems associated with it (cost of purchase,
maintenance, etc.). The key factors are low cost, high profits, and often a short-term
relationship. Because of a glut of potential workers, slaves can be added or discarded as
circumstances dictate.53 Bales divides the problem into three basic categories: chattel
slavery, debt bondage, and contract slavery. Others would add forced labor and specifically
single out sexual slavery, though it may result from the conditions defined within the three
basic forms.54

In every case, the root is extreme poverty. Yet calls for complete abolition have to face
some interesting moral and pragmatic problems. As Bales argues, liberation is a process, not
a single event. It involves questions of determining how individuals may support
themselves, assessing their capacity to adapt to a situation where they must make
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fundamental decisions about their daily lives, and ensuring that they have the skills to
survive in the “free” environment.55 At the very least, liberation involves raising awareness
of the scope of the problem as the foundation for more focused efforts to deal with the
problems.
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PIRACY

Piracy, an age-old occupation of certain enterprising individuals, has not yet disappeared
completely from the world’s oceans. The status of pirates has an interesting history. Most of
us have romantic notions about piracy. After all, the pirate serves as the ultimate icon of “in
your face” resistance to any authority (on par with the “hit man” of organized crime lore).
The reality of piracy clashes with the romanticism of piracy just as the reality of what a hit
man does clashes with the romanticism associated with the deed in current popular culture.
Many texts and other sources will quote Cicero to support the idea that pirates have always
stood outside the law.56 Yet, in the ancient Greek world, pirates were both feared and
admired. Consider that Ulysses (Odysseus) made his fortune as a “sea raider” or “pirate.”57

Eustathius, the archbishop of Thessalonica, asserted that raiding and robbing was an art or
a craft, not at all “blameworthy or shameful.” Entities without navies regularly made
alliances with pirates when they needed ships to counter those of a rival in a conflict.
Herodotus reports that Psammetichus recruited Ionian and Carian raiders “who had left
home in search of rich pickings” to aid him in his rebellion.58 Cicero’s quote stands almost
alone and forms a minuscule part (indeed, almost an aside) of a moral, not a legal,
discourse.

In early modern Europe, Sir Frances Drake and Sir Henry Morgan received their honors
in part because of their successful careers as pirates (against Spanish but not English ships,
of course).59 Nonetheless, in modern practice, by the mid-seventeenth century, states had
agreed the pirate had become an outlaw. Note that the prohibition against piracy
constitutes one of the few instances prior to the twentieth century concerned with human
rights, where international law directly proscribed the activities of private individuals.

Contemporary international law mandates that each state pass appropriate national
legislation to control piracy. In that all states have a duty to suppress piracy (Article 100,
UNCLOS III), we can speak of “universal jurisdiction” in this instance. Since the early
1970s, true acts of piracy have occurred with embarrassing frequency off the western coast
of Thailand and in the Gulf of Thailand, the Sulu Sea, the Java Sea, and the Celebes Sea.60

In the aftermath of the Vietnam War, news reports highlighted pirate attacks on the so-
called boat people or refugees in the South China Sea and in the Gulf of Thailand.
According to representatives of the UN high commissioner of refugees, pirates killed more
than 2,000 boat people and abducted hundreds of young women, who were then sold to
brothels in Thailand and elsewhere on the mainland.

Over the past few years, many high-profile incidents have occurred off the coast of
Somalia, but now the scene seemingly has switched back to South Asia. In particular, South
Asian seas remain notorious as an area where pirate ships still prey on merchant vessels that
pass through busy choke points in large numbers. The Strait of Malacca between Indonesia,
Malaysia, and Singapore—the shortest sea route connecting the Indian and Pacific Oceans
—is the location of many such raids. Over 50,000 vessels a year pass through the strait.61
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The International Maritime Bureau keeps statistics on pirate attacks. They reported 190
during 2015.62

The Problem of Definition Piracy is a word often used indiscriminately to describe various
actions. As with many terms, common usage does not necessarily correspond to the legal
definition. For example, we speak of “piracy” with regard to the unauthorized copying and
sale of videos, tapes, and discs. We do need, however, to focus on the rather narrow specific
definition of piracy in international law; moreover, we need also to be aware of an
important change in the definition of piracy in contemporary international law. The
traditional definition of piracy is found in Oppenheim:63

Piracy, in its original and strict meaning, is every unauthorized act of violence committed
by a private vessel on the open sea against another vessel with intent to plunder (animo
furandi).

If a definition is desired which really covers all such acts as are in practice treated as
piratical, piracy must be defined as every unauthorized act of violence against persons or
goods committed on the open sea either by a private vessel against another vessel or by the
mutinous crew or passengers against their own vessel. (Emphasis in original)

A shorter definition is found in the classic case of In re Piracy Jure Gentium, when the court
endorsed as “nearest to accuracy” the definition of “piracy is any armed violence at sea
which is not a lawful act of war.”64

Piracy in the 1982 UNCLOS III Convention The 1982 UN Convention (UNCLOS III)
deals with piracy in Articles 101 through 107 and 110(a). The most important of these is
the definition in Article 101:

Piracy consists of any of the following acts: (a) any illegal act of violence, detention or
any act of depredation, committed for private ends by the crew or the passengers of a
private ship or a private aircraft, and directed: (i) on the high seas, against another ship
or aircraft, or against persons or property on board such ship or aircraft; (ii) against a
ship, aircraft, persons or property in a place outside the jurisdiction of any State; (b) any
act of voluntary participation in the operation of a ship or of an aircraft with knowledge
of facts making it a pirate ship or aircraft; (c) any act of inciting or of intentionally
facilitating an act described in subparagraph (a) or subparagraph (b) of this article.
(Emphasis added)

ARTICLE 105
On the high seas, or in any other place outside the jurisdiction of any State, every State
may seize a pirate ship or aircraft, or a ship taken by piracy and under the control of
pirates, and arrest the persons and seize the property on board.

UNCLOS III made two important changes to the traditional law governing piracy. First,
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it added the phrase “for private ends” in Article 101. Second, it specifically excluded
nonmilitary vessels from undertaking actions against suspected pirates (Article 107). The
phrase “for private ends” has proven troublesome. No official definition exists in either the
Geneva instruments or their predecessors. In considering the phrase, perhaps a clue may
come if we recall the era that produced the draft treaty. The travaux préparatoires of a
number of meetings indicate that “for private ends” was meant to exclude acts of
unrecognized rebels who restricted their attacks to the state from which they sought
independence.65

But UNCLOS III created another problem as well. The question of what types of
jurisdiction states have within the exclusive economic zone (EEZ), which can extend 200
nautical miles from the coast, remains a subject of debate. The EEZ embraces about a third
of the marine environment. All of the world’s important seas and gulfs are composed
entirely, or mainly, of waters within 200 miles of some coastal state. While clearly the test
of “open” or “high” seas does not apply to the EEZ, questions remain concerning the scope
of the jurisdiction a coastal state may exercise. Presumptions here tend to fall on the
conservative side.

Bernard Oxman, a distinguished scholar and activist, has noted: “The International
Tribunal for the Law of the Sea has been careful in its decisions to keep the competence of
the coastal state in the 24-mile contiguous zone confined to that area, and to resist open-
ended assertions of similar competence beyond that limit.”66 Logically, this would mean
that except for the specific activities listed in UNCLOS III, the regime of the high seas
would apply within the EEZ to the extent that it does not impinge upon the right of the
coastal state to enact measures for conservation and management of the living resources
(primarily fish) in the zone.67 Such a definition would permit states to actively pursue and
arrest pirates in the EEZ without violating the rights of the coastal state. In practice, other
EEZ issues such as fishing rights have taken precedence. Clearly, the issue of whether other
states may exercise a right of apprehension involves an interesting tension between the
desire of states to extend jurisdiction on the basis of security concerns, the touchiness of
many of these states concerning their sovereign rights, and the desire to create a regime of
effective enforcement.

Again, the problems in enforcement stem largely from the lack of will or capacity on the
part of coastal states. Many lack the resources to control areas on land from which the
pirates operate, let alone mount effective patrols at sea. Actually, controlling the land area is
the most important. Without bases or outlets from which to operate and from which to
dispose of goods, exchange monies, or transact other business, pirates could not exist except
on a very diminished basis. Somalia stands as a case in point. In March 2008, the UN
Security Council finally persuaded the Transitional Federal Government (TFG) in Somalia
to accept a resolution that would permit states, with the express prior agreement of the
TFG, to enter the country’s territorial waters for a period of six months to use “all necessary
means” to repress acts of piracy and armed robbery at sea.68 Since 2012, when a new
internationally backed government was installed, Somalia has been inching toward stability,
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but the new authorities still face a challenge from Al-Qaeda-aligned Al-Shabab
insurgents.69

Some countries have arrested and convicted Somali pirates under their own national legal
systems. As of August 2011, there were a total of 1,011 pirates in detention in 20 countries.
Kenya is holding 119 pirates and has convicted 50; the Netherlands is holding 29 and
convicted 5. The United States detains 28 and has convicted 8. Yemen arrested 120 and
convicted all of them. But the largest number of detained pirates remain in Somalia.
Proposals have been made to set up an international court in Somalia, but the cost of such a
tribunal (estimated US $24 million) may prove an insurmountable barrier.70

Burnett notes that “defining the crime [piracy] has become somewhat of a political
football.”71 Vice Admiral Mark Fox of the U.S. Navy noted: “There is not a repeatable
international process to bring them to justice. We lack a practical and reliable legal
finish.”72 The International Maritime Organization (IMO) has advocated dividing acts of
piracy into the geographical and legal categories of maritime zones: Piracy on the high seas
would be defined as “piracy” in accordance with UNCLOS III; piracy in ports or national
waters (internal waters and territorial seas) would be defined as “armed robbery against
ships.” This division has an obvious shortcoming. Piracy and armed robbery are not
equivalents. Pirate attacks have become increasingly violent, particularly when the pirates
wish to take the ship and cargo. Two incidents, the M/V Cheung Son and the Ten-yu,
sparked international outrage. The pirates systematically murdered the 23-member crew of
the Cheung Son; the crew of the Ten-yu was never found. The Ten-yu later turned up in an
eastern Chinese port bearing a new name, a paint job in appropriate places, and an
Indonesian crew. The Chinese government did prosecute those responsible for the massacre
aboard the Cheung Son, but pleading lack of jurisdiction and evidence, the Chinese
returned those suspected in the Ten-yu to Indonesia.73

Essentially, the capture of pirate craft today may be undertaken only by warships or
military aircraft, unless other ships or aircraft on government service have been authorized
to undertake such capture.

If an individual is found guilty of piracy, the state of which he is a national or citizen has,
under customary international law, no right to defend or represent him in any further
proceedings. If, on the other hand, a ship, an aircraft, or individuals on suspicion of piracy
have been seized without adequate grounds, the state making the seizure is liable to the state
whose nationality is possessed by the craft or individuals in question for any loss or damage
caused by the seizure.74

The Achille Lauro

From our previous discussion, in response to a crime that occurs outside its territorial
jurisdiction but over which it may assert jurisdiction, a state has three options in attempting
to bring the guilty parties to justice: (1) it may rely on an extradition treaty with the asylum
state to have the offenders returned for trial; (2) it may persuade the asylum state to try the
offenders under its own laws in its own courts; or (3) all else failing, it may try to capture
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the offenders and abduct them to its own jurisdiction for trial. The seizure of the Italian
cruise ship Achille Lauro and its sequel illustrated both procedures and problems
encountered in practice.75 It also represents the first time the United States officially
employed the third option listed.

On October 7, 1985, five Palestinian hijackers seized control of the Italian cruise ship
Achille Lauro, en route from Alexandria to Port Said, Egypt. The hijackers demanded the
release of 50 prisoners held by Israel and threatened to destroy the vessel if attacked. While
under the control of the hijackers, one of the ship’s passengers, an American citizen named
Leon Klinghoffer was shot and thrown overboard with his wheelchair. On October 9 the
ship, its crew, and all passengers aboard were released when the Achille Lauro reached
Egypt. The hijackers surrendered to a PLO representative, were taken to Cairo, and the
next day were placed aboard a chartered Egyptian airliner with a plan to fly to Tunis. When
the airliner had left Egyptian air space, four U.S. Navy fighter-interceptor jets met the
plane over international waters; the jets forced the aircraft to land at an Italian NATO
airbase in Sicily. There, Italian forces took the hijackers into custody. A dispute quickly
developed between Italy and the United States concerning the exercise of criminal
jurisdiction over the hijackers and the leader Muhammad Abbas (aka Abu el-Abbas and
Muhammad Zaydan).76

On October 11, a judge of the U.S. District Court in the District of Columbia issued an
arrest warrant for Abbas, charging him with hostage taking, piracy on the high seas, and
conspiracy. The Italian judicial authorities, faced with an American request to arrest Abbas
and eventually extradite him (and the hijackers) to the United States, demurred on the
grounds that there was insufficient evidence to arrest Abbas. The Italian authorities
permitted him to leave for Yugoslavia, where he traveled under the protection of an Iraqi
diplomatic passport.

On July 11, 1986, an Italian court in Genoa convicted Abbas (in absentia) and the five
perpetrators in custody of the hijacking and of the killing of the American passenger. Abbas
and two others were sentenced to life in prison; the others received 15- to 30-year terms in
prison.77 This action meant, moreover, that under a “double jeopardy” provision in the
1963 U.S.–Italy extradition treaty, the six could not be tried again in the United States for
the offenses. As an aside, that treaty is a modern instrument devoid of the traditional list of
offenses but calling for extradition for any crime punishable under the laws of both parties. A
more interesting feature is that the treaty (Article 3) does not limit extraditable offenses to
those committed on the territory of the requesting state, but it permits extradition for
extraterritorial crimes, so long as the offense meets the criterion of double criminality.
Article 7 of the treaty provides that extradition could be refused if the authorities of the
requested (asylum) state were proceeding against the wanted persons for the same offense
for which extradition had been requested.

The seizure of the Achille Lauro raised an interesting question. Certainly the actions fell
under the traditional definition of piracy, but given the avowed purpose, did they meet the
modern definition?78 As a direct result of the seizure of the Achille Lauro, the IMO
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developed the 1988 Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation (SUA).79 The SUA currently has 166 states parties, representing 98.5
percent of the world’s registered tonnage. Due to the evolution of new threats and
concerns, amendments to the 1988 SUA Convention and its related protocol were adopted
by the Diplomatic Conference on the Revision of the SUA Treaties in 2005. The
amendments were adopted in the form of protocols to the SUA treaties (the 2005
Protocols).80

Among the unlawful acts covered by the SUA Convention in Article 3 are the seizure of
ships by force, acts of violence against persons on board ships, and the placing of devices on
board a ship that are likely to destroy or damage it. The 2005 Protocol to the SUA
Convention adds a new Article 3b, which states that a person commits an offense within
the meaning of the convention if that person unlawfully and intentionally tries to
“intimidate a population, or to compel a Government or an international organization to
do or to abstain from any act.” The protocol also addresses questions of transporting
substances, including radioactive and other hazardous materials (including biological,
chemical, and nuclear [BCN] weapons) intended to be used to cause death, serious injury,
or damage. It expressly prohibits the use of any ship in any manner that might cause death,
serious injury, or damage. Finally, it provides that none of the offenses in the protocol
should be considered a political offense for the purposes of extradition. This provision
offers a major exception in that it contains what now has become a standard “loophole”: “if
the requested state has substantial ground for believing that, among other things, the
request for extradition has been made for the purpose of prosecuting or punishing a person
on account of his race, religion, nationality, ethnic origin or political opinion.”
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PEACETIME HOSTAGE TAKING

The peacetime taking of hostages is not a mere by-product of aircraft or ship hijacking or of
other types of terrorist activities; it has been recognized, at least since 1979, as a separate
international crime.81 The intention of hostage takers has been either to enable them to
bring pressure to bear on those against whom their activity is aimed or to protect
themselves against attack or reprisal. In the latter case, the hostage taking either by itself or
coupled with another terrorist act would be the reason for any antiterrorist action.

The most widely publicized modern instance of hostage taking followed the takeover of
the U.S. Embassy complex in Tehran, Iran, on November 4, 1979, by a group alleged to
consist of students (but subsequently referred to as “militants”). Some 100 hostages were
seized initially, including 63 American citizens, mostly members of the embassy staff.
While these events were taking place, the UN General Assembly drafted and then approved
a convention (December 1979) that for the first time prohibited the taking of hostages in
time of peace: the International Convention Against the Taking of Hostages.82 The
convention, as with the other eight SUA treaties, contains the “extradite or try”
requirement as well as the “political exception” clause (Article 9). Article 12 of the treaty
contains another artifact of the era. It states:

[T]he convention shall not apply to any act of hostage-taking committed in the course of
armed conflicts as defined in the Geneva Conventions of 1949 in which people are
fighting against colonial domination and alien occupation and against racist regimes in the
exercise of their right of self-determination. (Emphasis added)

The taking of foreign hostages by Iraq in 1990 was the largest in modern history. On
August 15, 12 days after the invasion of Kuwait, Iraq announced that it would hold all
(male) foreigners from “aggressive nations” until the threat of war against Iraq had ended.
Some 600 foreigners in Kuwait and Iraq were transported to key installations, mostly of a
military or weapons-manufacturing nature, to serve as deterrence (“human shields”) against
a potential U.S. attack.83 On August 18, the UN Security Council demanded unanimously
that Iraq allow the immediate departure of the thousands of foreigners trapped there. It also
insisted that consular officials be permitted to see the hostages (called “guests” by Iraq’s
leaders) and that nothing be done to jeopardize the safety and health of the hostages.84 The
relevant resolution of the Security Council invoked the mandatory provisions of Chapter
VI of the UN Charter. On November 18, Iraq announced that all remaining foreign
hostages could leave over a period of time starting at Christmas, unless something marred
“the atmosphere of peace.” However, on December 6, President Hussein told the Iraq
National Assembly that all foreign hostages in both Iraq and Kuwait were to be freed
immediately.85

Torture
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In the era after World War II, government-sanctioned torture of prisoners became “a way
of life” in several dozen countries. In 1974, Amnesty International listed 61 states in which
barbarous tortures regularly occurred.86 In response to this ever-spreading phenomenon,
the UN-sponsored Congress on Crime Prevention and Treatment of Offenders (Geneva,
1975) drafted a declaration banning torture. Approved by the General Assembly in
November 1975 as the Declaration on the Protection of All Persons from Being Subjected
to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,87 the
instrument—as a mere declaration—imposed no obligations on UN members. The event
produced no noticeable immediate policy effects in those countries then suspected of using
torture as a matter of policy. In 1984, the UN General Assembly adopted the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.88 The
United States has ratified the convention, but with several reservations and with enabling
legislation that severely limits its application in practice.

Definition Unlike the terrorism conventions, the UN Torture Convention does have an
explicit definition of torture. Article 1.1 defines torture as

Any act by which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.

Article 1.2 also provides that states may enact a broader prohibition if they choose to do so.
In addition, states have obligations to enact appropriate domestic criminal legislation; to
prevent, punish, or extradite individuals accused of such activities in territories under their
control; and to provide effective remedies for victims of torture.

From the beginning, the definition proved divisive. Some states argued that the concept
of torture should be legally distinct from that of “cruel, inhuman or degrading treatment or
punishment.” They argued that punishment forms part of all criminal justice regimes and
that a distinction needed to be made between justifiable forms and those that would fall
outside the standard.89 Additional questions revolved around standards for terms such as
severe and mental, the extent to which omissions might engage liability, or whether the
convention should specifically list “purposes.”90 The title of the convention speaks for itself
vis-à-vis the outcome of the first of these controversies. Obviously, the broader
characterization carried the day. Parameters of the others were left to courts to work out in
practice. Similarly, in the debate over the detainees at Guantánamo Bay, administration
lawyers have argued that while the Torture Convention bans both torture and “cruel,
inhuman, or degrading treatment,” the enabling legislation criminalizes only torture.91
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On the other hand, the European Human Rights Convention (which also condemned
torture) served as a vehicle to produce an important and interesting decision by the
European Court of Human Rights. In Ireland v. United Kingdom (January 18, 1978),92 the
complaint centered on the (successful) Irish contention of mistreatment of arrested persons
by British forces in Northern Ireland. The court relied heavily on the UN Declaration on
Torture in interpreting the European Convention of Human Rights. The issues revolved
around interrogation methods used by the British in Northern Ireland commonly known as
the five techniques: wall-standing, hooding, subjection to noise, deprivation of sleep, and
deprivation of food and drink. The court decided:

Although the five techniques, as applied in combination, undoubtedly amounted to
inhuman and degrading treatment, although their object was the extraction of
confessions, the naming of others and/or information and although they were used
systematically, they did not occasion suffering of the particular intensity and cruelty
implied by the word torture as so understood.

Not torture perhaps, but still the court concluded “that recourse to the five techniques
amounted to a practice of inhuman and degrading treatment.”93

In 1987, the Council of Europe approved the European Convention for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment.94 Within less than a
year, the 15 countries of the EEC (then the European Economic Community) ratified the
treaty. Apart from the constitutional and legislative provisions in these countries, Article 5
of this instrument furnishes a powerful incentive to observe its provisions. The Committee
of Ministers elects 15 members of the Special Committee, which is empowered under the
treaty to visit any place of detention operated by a public authority (in the ratifying states)
and to make recommendations for greater protection of detainees from torture or inhuman
and degrading treatment or punishment.

The Organization of American States (OAS) adopted (on December 9, 1985) the Inter-
American Convention to Prevent and Punish Torture.95 Under this instrument, a public
servant or employee who orders, instigates, or induces the use of torture—as well as any
person who does so at the instigation of his or her superior—is culpable. Acting under the
orders of a superior does not exempt an individual from criminal liability under the
convention. At this writing, only 16 of the 34 states of the OAS had ratified the
convention. Uruguay and Paraguay have joined, but the United States, Canada, and
Colombia have not.

The Alien Tort Claims Act (Alien Tort Statute) The U.S. Congress adopted the Alien
Tort Claims Act (ATCA or ATS) in 1789 as part of the original Judiciary Act. In its
original form, the act made no assertion about legal rights; it simply provided that “[t]he
district courts shall have original jurisdiction of any civil action by an alien for a tort only,
committed in violation of the law of nations or a treaty of the United States”96 (emphasis
added). The ATS is interesting in that almost no information exists concerning legislative
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intent. Why did Congress find it necessary? We have no extant legislative findings to
illuminate the problems that lawmakers sought to address. For almost two centuries, the
statute remained unnoticed, supporting jurisdiction in only two cases during that time.97

Then in 1978, Joel Filartiga, a Paraguayan dissident living in New York City, filed suit
against Américo Peña-Irala (the inspector general of police in Asunción) alleging that Peña-
Irala had abducted and tortured to death Filartiga’s son. Filartiga had attempted to
commence a criminal action against Peña-Irala in Paraguay, but had in turn been arrested.
He and his daughter (Dolly) then immigrated to the United States. Peña-Irala entered the
United States on a visitor’s visa in 1978. When Dolly Filartiga learned of his presence, she
informed the Immigration and Naturalization Service. INS agents arrested Peña-Irala and a
female companion. During his detention, the Filartigas had Peña-Irala served with a civil
complaint alleging his participation in the torture and death. They asked for $10 million in
compensatory and punitive damages.

In May 1979, the U.S. District Court (E.D.N.Y.) dismissed the complaint on
jurisdictional grounds. The plaintiffs appealed, and on June 30, 1980, the Circuit Court of
Appeals decided in their favor, reversed the decision of the district court, and remanded the
case. The court of appeals relied heavily on a view that a state’s treatment of its own citizens
was beyond the purview of international law. The court argued that among the
fundamental human rights protected by every relevant multilateral treaty was freedom from
torture and that customary international law condemned torture as well. Every state
accused of torture has denied the accusation, and none has tried to justify torture. Hence, it
could be asserted correctly that official torture was a tort “in violation of the law of
nations.” In January 1984, the same district court (E.D.N.Y.) awarded the plaintiffs $10
million in compensatory and punitive damages for further proceedings.98 We should note
that the court in Filartiga slightly modified the Act of State Doctrine enunciated in the
1964 Sabbatino case. The dicta in Sabbatino prohibited U.S. courts from examining the
actions of foreign governments upon their own soil. In Filartiga, the court had held that the
Act of State Doctrine does not extend to justify torture under the color of law.

The success of the suit resulted in a number of other cases. Because of increasing
international concern with human rights issues, litigants have begun to seek redress more
frequently under the ATS.99 Filartiga v. Peña-Irala held that deliberate torture perpetrated
under the color of official authority violates universally accepted norms of international
human rights law and that such a violation of international law constituted a violation of
the domestic law of the United States. In Kadic v. Karadzic,100 the court held that the ATS
reaches to the conduct of private parties provided that their conduct is undertaken under
the aegis of state authority or violates a norm of international law that is recognized as
governing the conduct of private parties. Passage of the Torture Victim Protection Act
(TVPA) in 1991 specifically permitted suit in U.S. courts against individuals who, acting in
an official capacity for any foreign nation, committed torture and/or extrajudicial
killing.101

Needless to say, the expansion in litigation has caused a great deal of controversy. An
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interesting recent development has been the effort to use the ATS to sue transnational
corporations for violations of international law in countries outside the United States.102

Human rights advocates argue that the ATS could be a valuable and potent tool to increase
corporate accountability.103 Critics maintain that judges have intruded into issues and
subject matter that interfere with the management of foreign affairs by the executive and
the legislative authority of the Congress. In 2013, the Supreme Court dealt a severe blow to
these hopes.104 The case involve an action brought by 12 Nigerian citizens against Shell
Petroleum alleging that a subsidiary of the company had aided and abetted in human rights
violations committed by Nigerian troops.105 The Court held that claims would not be
allowed under the ATS if they dealt with conduct occurring in the territory of a foreign
county—that is, that the statute had no extraterritorial reach. While the decision clearly
reduced ability to bring claims against corporations, it does not necessarily foreclose actions
against individuals where their conduct constitutes a violation of a clear international norm
accepted by other nations. Justices Breyer, Ginsburg, Sotomayor, and Kagan joined in a
concurring opinion with the caveat articulated in the decision to deal with the jurisdictional
reach of the statute: The U.S. has an interest in not “becoming a safe harbor (free of civil as
well as criminal liability) for a torturer or other common enemy of mankind.”106

The Pinochet Case The case of General Augusto Pinochet Ugarte,107 former president of
Chile, illustrates the evolution of human rights law and the controversies surrounding
efforts to ensure compliance. It also gives us one of the best contemporary examples of the
intricate interplay between international law and politics. The government headed by
General Pinochet came to power in 1973 through a military coup d’état that removed the
elected government headed by Dr. Salvador Allende.108 The new regime immediately
began to pursue a systematic policy of terror and repression aimed at those it perceived as
political opponents. The tactics included arbitrary arrests, long detention under appalling
conditions, torture, execution, and murder. An estimated 3,000 persons simply disappeared
without any explanation.109 Outside of Chile, agents tracked down and assassinated many
dissidents who had fled into exile. As part of the transition back to civilian rule in 1990,
Pinochet negotiated an amnesty with the new government that provided constitutional and
legal protection for all actions during his years as president. He continued to serve as head
of the Chilean armed forces until 1997 and to occupy a seat in the Chilean Senate until
2002. Despite the grant of amnesty, a number of local and transnational NGOs—Amnesty
International being the most prominent—had continued to press for the prosecution of
Pinochet for crimes against humanity.

The case demonstrates the continuing tension between the fundamental principle of
sovereign immunity and the demands for punishment for gross violations of fundamental
human rights. Do violations of international human rights law override the traditional
protection afforded by the idea of sovereign immunity? Byers concisely summarizes this
perspective: 110
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[T]he proceedings posed, in the most direct terms, a choice between two competing
visions of the international legal order. On the one hand, there was the international law
of the past whereby a head of state could do what he wished and rely, for the rest of his
life, on the fact that he was immune before the courts. On the other hand, there was the
international law of the present and future, in which a former head of state was not
immune from claims brought by, or in relation to, egregious wrongs perpetrated on
innocent victims.

Second, the case raises important questions of procedure and venue associated with
universal jurisdiction: Should states undertake unilateral action to rectify perceived
violations, or should the task be left to multilateral or international tribunals? Third, the
case exemplifies the role that nongovernmental organizations (NGOs) increasingly play in
human rights issues. Fourth, it involves a request for extradition that raised some complex
questions of double criminality. Finally, the Pinochet case highlighted the tension between
sovereign rights and the pressures generated by international judgment from human rights
advocates, but over an entirely different set of issues.111

Before proceeding, we need to review the genesis of the Spanish request. The allegations
in the warrant had to clear many hurdles imposed by Spanish domestic law (Chapter 6)
before Spanish authorities issued the request for extradition. The Progressive Union of
Prosecutors of Spain filed complaints in 1996 with Spanish Investigating Court #5 against
the militaries of both Argentina and Chile in a Spanish investigative court. Article 26(4) of
the Judicial Branch Act of 1985 (LOPJ) stated that the Spanish courts have jurisdiction
over crimes committed abroad by Spanish or foreign citizens when such crimes can be
considered crimes of genocide or terrorism, as well as “any other [crime] which according to
international treaties or conventions must be prosecuted by Spain.”

This provision raised the issues of retroactive application (ex post facto) because most of
the alleged acts occurred between 1973 and 1983. Subsequently, the complaint focused
only upon those acts alleged to have occurred after passage of the LOPJ. The Investigating
Court also adopted a social definition of genocide (destruction of a “national ethnic, social
or religious group”). This potentially could have been a stumbling block if British courts found
the definition did not fit any crime under British law or did not fit the treaty definition.

The Spanish court decided in February 1997 that Spain could assert jurisdiction over a
limited set of alleged events in Chile (but not Argentina). Upon learning of Pinochet’s
presence in the United Kingdom, the court—citing the Spanish Criminal Procedure Act
and the 1957 European Convention on Extradition—ordered the Spanish government to
use diplomatic channels to request that the British government detain Pinochet for
extradition to Spain. The Spanish requests accused Pinochet of torture and conspiracy to
torture between January 1, 1988, and December 1992; detention of hostages and
conspiracy to detain hostages between January 1, 1982, and December 31, 1982; and
conspiracy to commit murder between January 1976 and December 1992.

In September 1998, General Pinochet traveled to the United Kingdom for medical
treatment. On October 16, British authorities arrested him on a warrant from a British
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magistrate based in turn upon a request for extradition issued by a Spanish judge alleging
that Pinochet had been responsible for the murder of Spanish citizens in Chile between
1973 and 1983. On October 22, 1998, the British court issued a second warrant based
upon additional charges being received from Spain alleging that General Pinochet had also
been responsible for acts of torture and murder. After his arrest, Pinochet sought a writ of
habeas corpus and moved for review by the Divisional Court of the Queen’s Bench
Division. The Divisional Court quashed the warrants on two grounds: (1) the original
request failed because the offenses did not meet the test of double criminality and (2) as
head of state, Pinochet enjoyed immunity from prosecution of the acts he may have
committed.

On appeal, the House of Lords, concerned that the Divisional Court did not fully
appreciate the significance of the international legal issues involved, invited an amicus
curiae brief from Amnesty International.112 This first panel (Pinochet 1) ruled 3–2 in favor
of extradition. The involvement of the NGO became an issue when allegations surfaced
that one of the judges and his wife had close ties to Amnesty International and its activities.
The appearance of possible bias resulted in authorities constituting a new panel of seven
judges to rehear the appeal (Pinochet 2). In the second set of proceedings, the panel
solicited briefs from Amnesty International as well as a number of other parties (including
the government of Chile). Spanish authorities then presented an extended list of charges in
support of extradition (Pinochet 3).113

After long deliberation, the panel voted 6–1 for extradition, but on a reduced set of
charges: the allegation of torture committed in pursuance of a conspiracy to commit torture
and the single act of torture allegedly committed after December 8, 1988, when Pinochet
was deemed to have lost immunity. Chile then requested that Britain free Pinochet on
humanitarian grounds, citing his deteriorating health. Following independent medical tests
carried out on the general, British Home Office Secretary Jack Straw (March 2, 2000)
announced the government would release Pinochet because of health reasons. The medical
report, leaked to the media, concluded that Pinochet suffered from a deteriorating brain
condition and would be unable to understand and answer questions at a trial. On March 2,
2000, Straw ordered the release of Pinochet after 503 days in detention.114

Issues The various panels of courts in Britain had to deal directly with the issues of
immunity, universal jurisdiction, and requirement for extradition (double criminality).
Based upon their interpretation of the State Immunity Act of 1978, the panel noted that
while the immunity of a current head of state is absolute, the immunity of a former head of
state persists only with respect to acts performed in the exercise of the functions as head of
state (acta jure imperii), whether at home or abroad. The determination of an official act
must be placed in the context of international law. The question then becomes whether
torture and other international high crimes can be official acts of a head of state. The
majority of the Law Lords found that torture can never constitute an official act of state,
although murder and conspiracy to commit murder may be protected by sovereign
immunity.115
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As we noted earlier, any claim to exercise of universal jurisdiction has to overcome the
presumptive sovereign territorial rights that form the fundamental premise of traditional
international law. In the case of the Pinochet 3 panel, the crucial question for the judges
became whether British courts could have lawfully exercised jurisdiction over the alleged
crimes at the time of their commission (as opposed to the date of the extradition request).
This question somewhat conflated the issue of universal jurisdiction and double
criminality. In this instance, the Law Lords assumed that universal jurisdiction could issue
only from a treaty, not from customary international law.116 By this reasoning, even
though British law may have outlawed torture within the United Kingdom for many years,
British courts could claim extraterritorial jurisdiction only from the time the United
Kingdom had formally ratified the Torture Convention.117 Further, British courts could
then claim extraterritorial jurisdiction only with respect to other states party to the Torture
Convention. In this case, Chile was a state party to the Torture Convention (ironically,
ratified in 1984 during Pinochet’s tenure in office). This set of circumstances limited the
offenses considered to the single instance that occurred after the date of Chilean accession
to the convention. For many reasons, we should not be surprised at the approach because,
as we noted in Chapter 6, the mode of search and decision for judges in domestic courts
generally begins with the familiar ground of statute and treaty.
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TERRORISM

The events of September 11, 2001, caught attention worldwide. Nonetheless, before 9/11,
few terrorist incidents had occurred within the territory of the United States. In contrast,
the governments of the United Kingdom, Germany, Italy, Canada, and Spain had faced the
problem of dealing with well-organized terrorist movements that carried out numerous
attacks on national territory. Given the diverse nature and extent of the American presence
outside the country, overseas targets always formed more attractive options for reasons of
pragmatism and effect. Indeed, according to State Department statistics during 1984, a
total of 652 terrorist attacks occurred worldwide. About half of these (300) were against
American targets. During the 1990s, the number of attacks worldwide as well as the
number against U.S. installations had actually declined over time. Up to 9/11, the most
devastating attack on U.S. soil, on the Alfred P. Murrah Federal Building in Oklahoma
City, had come from within. Until the rise of groups driven by apocalyptic religious beliefs
or ethnic fervor, terrorists tended to choose targets that produced a lot of publicity, not a
lot of people dead. Drawing attention to their cause and manipulating target governments
toward some goal formed the essence of what we might term “traditional” strategy.
Whether of the political right or the political left, these groups had some appreciation of
the idea—no matter how perverse the calculus may seem to us—that violence in service to
political aims must be calculated and controlled for effect. A leader of the Irish Republican
Army once said, “You just don’t bloody well kill people just for the sake of killing them.”

The September 2001 attack on the World Trade reflected evidence of a disturbing trend,
not because of the number dead, but that it signaled the willingness and capability of
groups like Al-Qaeda to carry out attacks that had no purpose other than “punishment” for
perceived transgressions. While publicity remains an important by-product of their
terrorism, they have as much interest in punishment as publicity. As with other groups, the
appeals and the effects of any action are directed to a narrow constituency rather than to
society at large. Justification comes from the reactions of approval from this constituency.
The terrorists may or may not have given any systematic thought to how a specific act may
influence target governments on particular issues. Any political calculus clearly forms a
secondary motive to retribution for transgressions, real or imagined. As a result, those who
see themselves as acting on behalf of these constituencies see little need for restraint.118

Concerns are well founded that if a group such as Al-Qaeda came into possession of
working chemical, bacteriological, or nuclear weapons (weapons of mass destruction, or
WMDs), they would not hesitate to use them.119 Our focus and concern here are on the
international linkages between groups and the international legal means available to help
states combat the threats. These linkages are not new. Terrorist groups have collaborated on
intelligence, training, finances, and operation many times in the past.

Definitions
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1.

A major problem connected with legal control of “terrorism” is developing an agreed-on
definition120 of the term and of the acts to be included as part of the definition. Part of the
problem is that changes in meaning and usage have evolved to reflect the political climate
of different eras.121 In the present era, people use many euphemisms designed to deflect
attention from the central reality of terrorist acts. Terrorist groups look to “convoluted
semantic obfuscations” to deflect the pejorative connotation associated with terrorism.122

Observers often resort to the sentiment that one person’s criminal is another person’s
freedom fighter or hero. Within the context of many conflicts, that statement certainly
describes the view of participants and supporters. Nonetheless, this view only makes the
development of a definition difficult—but not impossible. It may mean that many are
reluctant to apply the definition because of political calculations and considerations of the
moment, not that it cannot be done. The same problem exists with respect to political
asylum (see Chapter 10). In thinking about issues of definition, consider these two
incidents:123

In Russia, a prosecutor has recently accused human rights defender Stanislav
Dmitrievsky of “inciting hatred” because his human rights advocacy has a “tendency
to reflect negatively on the policy of the Russian president and soldiers of the Russian
forces.”
President Mugabe of Zimbabwe told his critics in 2001 that they would be treated like
terrorists. He threatened journalists who had reported on human rights violations that
“we too will not make any difference between terrorists and their friends and
supporters.”

The United Nations and Terrorism

In fact, over the past ten years, the international community has made some progress in this
area by focusing upon specific activities rather than attempting to construct a
comprehensive definition.124 In 1996, the General Assembly established the Ad Hoc
Committee on Terrorism charging it with the task of drafting an international convention
for the suppression of terrorist bombings—and, subsequently, with drafting an
international convention for the suppression of acts of nuclear terrorism—to supplement
related existing international instruments.125 To date, the committee has successfully
produced texts resulting in the adoption (and entry into force) of two treaties: the
International Convention for the Suppression of Terrorist Bombings (December 15,
1997)126 and the International Convention for the Suppression of the Financing of
Terrorism (December 9, 1999).127 While the avowed goal of the committee is to develop a
comprehensive definition of terrorism, each instrument has rather specific definitions of
prohibited activities. For example, Article 2(1) of the Convention for the Suppression of
Terrorist Bombings provides the following:

Any person commits an offence within the meaning of this Convention if that person
unlawfully and intentionally delivers, places, discharges or detonates an explosive or
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a.
b.

other lethal device in, into or against a place of public use, a State or government
facility, a public transportation system or an infrastructure facility:

With the intent to cause death or serious bodily injury; or
With the intent to cause extensive destruction of such a place, facility or system,
where such destruction results in or is likely to result in major economic loss.

Sections 2 and 3 deal with accomplices and other contingencies. As with the associated
treaties (see the previous discussion of SUA treaties), these treaties contain an extradite-or-
try provision as well as a prohibition on granting political asylum (Article 11).

In the wake of the September 11, 2001, attack on the World Trade Center, the UN
Security Council condemned global terror as a tactic. The Security Council also recognized
a right of self-defense under Article 51 as a response to these attacks.128 Perhaps the most
important initiative came with the adoption of SC Resolution 1373 (September 28, 2001),
which established the Counter-Terrorism Committee (CTC). The resolution declares
international terrorism a threat to “international peace and security” and imposes a binding
obligation on all member states to support efforts to suppress it.129 The willingness of the
Security Council to take action marks a new direction because prior discussion had been
almost entirely within the General Assembly. Resolution 1373 references Security Council
duties and powers under Chapter VII (threats to the peace, breaches of the peace), but does
not seek to define terrorism. Rather, it creates a set of uniform obligations for all members,
thus pulling within its reach those states that have not signed or ratified the existing
conventions and instruments.

The CTC does not operate as a sanctions committee and has specifically rejected that
role. It seeks to work with states to upgrade their legislation and capacities to implement
the resolution.130 It also has engaged in dialogue with other international, regional, and
subregional organizations as appropriate mechanisms to discuss and identify appropriate
regional policies as well as potentially providing monitoring capacity.131 The lack of an
agreed-on definition still inhibits more vigorous action. In part, the success of the CTC has
come because it has avoided dealing with questions of precise definition. In the long term,
the CTC cannot avoid dealing with the issues. When or if the committee moves beyond its
current role of encouraging states to build technical capability to the issues of
implementation and monitoring, the definitional questions will become of central rather
than peripheral importance for its work.

Two further actions deserve mention. In 2004, the Security Council unanimously
approved Resolution 1566 (October 8, 2004) in response to the deaths of 338 individuals
in September 2004 from an attack on a school in Beslan, Russian Federation, and the
suicide bombings that destroyed two Russian airliners.132 After some debate, the final text
eliminated all attempts at definition, relying instead on the restatement of actions
considered offenses under current international conventions. More importantly, the
Security Council decided to establish a working group, apart from the CTC, to consider
and submit recommendations to the council on “practical measures” that could be taken
against “individuals, groups or entities involved in or associated with terrorist activities.”

547



More recently, Security Council Resolution 1624 (September 14, 2005) targets the
incitement of terrorist acts. After restating the duties to cooperate in denying safe havens, it
condemned all acts of terrorism regardless of their motivation and called on all states to
prohibit by law incitement to commit terrorist acts and to take necessary and appropriate
measures to prevent such conduct.

The secretary-general established the Counter-Terrorism Implementation Task Force
(CTITF) in 2005. The General Assembly endorsed the action by approving the United
Nations Global Counter-Terrorism Strategy, adopting it by consensus in 2006.133 The
principal task of the Task Force is strengthening the coordination and coherence of
counterterrorism efforts of the United Nations system. The Task Force consists of 38
international entities which by virtue of their work have a huge stake in multilateral
counterterrorism efforts. Each entity makes contributions consistent with its own mandate.

A further complicating factor potentially arises from the proviso in Resolution 1624 that
stresses that “States must ensure that any measures taken to implement this resolution
comply with all of their obligations under international law, in particular international
human rights law, refugee law, and humanitarian law.” The UN high commissioner for
human rights has voiced concern over the possibility that actions to suppress terrorism
(however defined) may be used as a justification for abridging or infringing upon human
rights. The CTC has resisted the effort to make this a concern, citing the limitations of its
mandate, but publicity from interested advocates will certainly keep the questions in the
spotlight.
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INTER-AMERICAN CONVENTION AGAINST
TERRORISM

On October 7, 2005, the U.S. Senate voted its approval of the Inter-American Convention
Against Terrorism.134 On November 2, 2005, President Bush signed the instrument of
ratification. The United States became a state party 30 days after the deposit of the
instrument of ratification with the Organization of American States (November 15, 2005).
The convention does not contain a definition of terrorism. As with other recent
instruments, it draws upon offenses defined in the existing SUA treaties135 and requires
that states take appropriate domestic action in strengthening their laws relating to financial
transactions. States also pledge cooperation and mutual assistance in dealing with the
offenses defined. Articles 11–13 preclude a state granting political asylum or refugee status
to a person charged with any of the listed offenses.
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CONCLUSION

Virtually all commentators on the phenomenon of international terrorism have agreed that
no real progress in combating hijacking, hostage taking, and other terrorist activities can be
expected until three basic concepts have been incorporated in global conventions and are
then implemented without exception: (1) the states of the world must agree not to permit
their territories to be used as places of asylum by terrorists, regardless of their nationality;
(2) extradition of individuals charged with terrorist offenses must be granted on submission
of evidence of presumed guilt; and (3) if no extradition is granted, the receiving (or host)
state must vigorously prosecute the alleged terrorists. These provisions depend upon a
clearly defined characterization of terrorists as criminals. While some progress has occurred,
the international community still has far to go in turning these conditions into effective
principles.
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trial as an accessory to 75 cases of politically motivated kidnapping and murder in 1973. The tribunal suspended the
charges indefinitely.
115This statement summarizes the conclusion, but ignores the rather convoluted (and muddled) reasoning employed
by various members of the panel.
116Among others, Byers has characterized this reasoning as severely flawed. Byers, 436.
117The treaty entered into force for the United Kingdom on September 29, 1988.
118See B. Hoffman, Inside Terrorism (1999), for the best brief introduction to issues and groups; for the list of groups
currently considered terrorist by the United States, see U.S. State Department, www.state.gov/s/ct/list/. A separate list
also includes states identified as supporting terrorism and www.state.gov/s/ct/c14151.htm.
119See C. D. Ferguson and W. C. Potter, The Four Faces of Nuclear Terrorism (2004); G. Allison, Nuclear Terrorism:
The Ultimate Preventable Catastrophe (2004); and for links and short discussions of chemical and biological weapons,
see the website of the Federation of American Scientists, www.fas.org/programs/bio/chemweapons/index.html.
120Note that during the negotiations on the Statute of the International Criminal Court, many states supported adding
terrorism to the list of crimes over which the court would have jurisdiction. This proposal was not adopted. However,
the statute provides for a review conference to be held seven years after the entry into force of the statute. The proposed
review will consider (among other things) an extension of the court’s jurisdiction to include terrorism.
121Hoffman, Inside Terrorism, 28.
122Ibid., at 29.
123www.un.org/en/sc/ctc/rights.html.
124The earliest international effort to create treaty law to combat terrorism was the abortive League of Nations’
Convention for the Prevention and Punishment of Terrorism (1937), drafted in consequence of the assassination of King
Alexander of Yugoslavia. That instrument, to date, has received only one ratification. Obviously, it never entered into
force.
125See the 2005 report of the Chair at www.unis.unvienna.org/unis/pressrels/2005/13084.html.
126Entered into force on May 2001; U.S. ratified September 1999. Text at
www.unodc.org/unodc/en/terrorism_convention_terrorist_bombing.html. The Senate ratified with a series of
Reservations, Understandings, and Conditions. First it opted out of Article 20(1), which would refer disputes over the
Convention to the ICJ. Second, it narrowed the definition of armed conflict in Article 19(2) to exclude internal
disturbances such as riots or other sporadic acts of violence. Third, it equated the phrase “international humanitarian
law” with the phrase “law of war.” Fourth, it defined coverage to exclude the activities of military forces of the state,
those who direct or organize them, and civilians acting in support of, and under the command of, these forces. Fifth, it
prohibited extradition to the International Criminal Court. Sixth, it affirmed the supremacy of the U.S. Constitution;
www.amicc.org/docs/Terrorbombings98.pdf.
127Entered into force on April 2002. Text at http://untreaty.un.org/English/Terrorism/Conv12.pdf.
128See N. Rostow, “Before and After: The Changed U.N. Response to Terrorism Since September 11th,” 35 Cornell
Int’l L. J. 475 (2002).
129For an analysis, see E. Rosand, “Security Council Resolution 1373: The Counter-Terrorism Committee and the
Fight Against Terrorism,” 97 AJIL 333 (2003). See also “UN Action against Terrorism,” www.un.org/terrorism/sc.htm.
130Rosand, 335.
131See H. E. Permanent Representative of Denmark to the United Nations Ambassador Ellen Margrethe Løj,
“Briefing by the Chairman of the Counter-terrorism Committee to the Security Council” (October 26, 2005),
www.sikkerhedsraadet.um.dk/en/menu/DanishStatements/UNSCBriefingByChairmanOfCTC.htm.
132See W. Hoge, “UN Council Initiates Effort against Terror,” New York Times (October 9, 2004), A6.
133See, “About the Task Force,” for a more comprehensive treatment,
https://www.un.org/counterterrorism/ctitf/en/about-task-force.
134Text at www.oas.org/juridico/english/treaties/a–66.htm; the convention was adopted by the OAS General Assembly
June 3, 2002 (AG/Resolution 1840 [XXXII–0/02]). The convention entered into force internationally on July 10,
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2003, after six countries became party. As of November 30, 2005, there were 34 signatories and 13 parties to the
convention (Antigua and Barbuda, Brazil, Canada, Chile, Dominica, El Salvador, Honduras, Mexico, Nicaragua,
Panama, Paraguay, Peru, and Venezuela).
135See note 94 and accompanying text.
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ealing with disputes, either to prevent them altogether or to settle them,
constitutes one of the major purposes of law at any level. Dispute settlement at

the international level has many different facets. Chapter 5 dealt with methods other than
adjudication. Chapter 6 addressed how national courts deal with disputes that fall within
their jurisdiction. This chapter focuses on adjudication by international arbitral tribunals
and international courts. International adjudication as a method involves the use of an
impartial third-party tribunal that will result in a binding decision based upon law. For
reasons discussed later in this chapter, formal legal proceedings form a minor method of
dispute resolution in international relations. While negotiation, mediation, and conciliation
as methods do not necessarily produce legally binding decisions (unless the agreement
results in a treaty), and the outcomes do not necessarily reflect principles of law, states may
still prefer them. This chapter focuses on the role(s), advantages, and disadvantages of
adjudication in relationship to other methods of dispute resolution.1

Expectations about what an effective “rule of law” at the international level would
require inevitably reflect the vision of the perceived central role of courts in the domestic
legal order where adjudication by permanent courts with standard rules of procedure forms
the ideal method of dispute settlement. Needless to say, if this is the true measure, given the
relatively limited scope accorded to adjudication in contemporary practice, the current
system falls far short of the ideal. Simply put, states have seldom submitted disputes
involving important interests to arbitral tribunals or courts. Yet one needs to remember the
discussion in Chapter 11 about reparations and redress—and that adjudication, as
mentioned, forms but one method of dispute settlement, even in domestic societies.
Remember as well that techniques of dispute resolution are not mutually exclusive exercises.
For a starter, negotiation will almost always play a role in any dispute resolution effort no
matter what method(s) states eventually choose for final resolution.2 To build on the earlier
discussion in Chapter 11, states will weigh the advantages and disadvantages of various
techniques against the advantages and disadvantages of other means available.

Indeed, at least in the United States, mediation and other forms of alternative dispute
resolution have become the preferred techniques for many varieties of disputes involving
civil law.3 Note as well the following advice from the U.S. Department of Commerce about
settling commercial disputes in China: “Simple negotiation with your partner is usually the
best method of dispute resolution. It is the least expensive and it can preserve the working
relationship of the parties involved.”4 Add to this the following advice from another source:
“The best approach in dealing with individual disputes varies from case to case.”5
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ADVANTAGES AND DISADVANTAGES OF
ADJUDICATION

Earlier, in Chapter 1, we noted that “law” may not provide an adequate solution to every
dispute. Here, even if law has relevance, adjudication may not be the best method of
dealing with the issues. As with every technique of dispute resolution, adjudication has
advantages and disadvantages. State decision makers will weigh these factors in electing a
course of action.

States resort to adjudication because they see it as impartial, impersonal, principled, and
authoritative.6 As a strategy, it may buy time and defuse the situation. It can help develop
international law. At least in theory, the ideas of impartiality and neutral principle underlie
all adjudication by third parties. Arbitrators or judges presumably apply the rules of
relevant law or other agreed-on principles rather than relying upon personal preference or
political factors associated with the dispute. Adjudication also embodies the idea of an
impersonal process in that neither party presumably can influence the decision except
through persuasive argument based upon facts and appropriate substantive law and
principles. The process of having to structure opposing claims within a legal framework
may clarify the facts and issues in dispute. Decisions of impartial tribunals convey strong
claims for legitimacy to other states. Each use of legal principles to assert a claim, however
cynical or self-interested it may be, still bolsters legal development in reinforcing the
authority of the principles and the process.

To understand why judicial settlement may not be appropriate to all cases, one must
address several problems: expense, lack of control, possible delay, limitation on relevant
issues, limitation on possible solutions, the winner–loser context, and possible effects on the
parties. These issues are interrelated. Litigation is expensive and time consuming.
Moreover, to a great extent, control moves from the parties to the lawyers and judges
actively involved in the case (the experts). The costs of preparing and hearing the case flow
from the necessity of framing all the issues in terms of the law perceived to be relevant law
even if doing so does not adequately capture the underlying issues in the case or address longer-
term considerations (see the discussion of litigation over environmental issues in Chapter
18). Issues in litigation often become couched in terms of money when the real questions
involve trust, respect, or other emotional issues. Having to frame any solution in terms of
relevant law limits the possibility of the parties finding common ground for solution other
than that dictated by application of the law.

The winner–loser framework adds to the possible psychological costs and impact over
time. Add to this the nature of the adversarial process, which requires each side to present
its case in strongest possible terms while critiquing the case and conduct of its opponent.
One need look no further than the process and outcomes of high-profile divorce cases (or
perhaps divorce litigation, high profile or not) to understand the potential problems.
Adjudication may also limit solutions in that it tends to look for principles of existing law
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rather than for principles to develop the law if needed. States may in theory enable
tribunals to decide on the basis of “reasonable and fair” (ex aequo et bono) but have seldom
done so.7 Finally, some have argued that a principal focus on adjudication reflects a
Western bias toward adversarial methods and ignores the long practice of many non-
Western societies of nonadversarial methods that emphasize mediation and
accommodation.8

On balance, the argument cannot be resolved in the abstract. As Bilder points out, even
if relatively few international disputes are resolved through judicial methods, this does not
mean that adjudication can be relegated to a shadowy corner of the dispute resolution
landscape. A number of situations lend themselves to resolution through adjudication.
Among these are disputes that do not involve a significant interest, but for which
governments may feel unable to make concessions in direct negotiations because they do
involve highly charged emotional issues such as borders or maritime boundaries, and
disputes that involve difficult factual or technical questions.9 A quick perusal of
International Court of Justice (ICJ) cases quickly establishes that territorial and maritime
questions have formed a great part of the workload of the court.
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INTERNATIONAL ADJUDICATION

Generally, as we have noted, adjudication has played a relatively minor role in dispute
settlement at the international level. As with other matters, the jurisdiction of all
international courts relies upon formal state consent. Unless a treaty or other agreement—to
which a state has assented (Chapter 4)—designates a specific court or arbitration panel as
the process for dispute settlement, no rule of customary law mandates a compulsory rule for
dispute settlement. Certainly, no rule of customary law mandates that states submit
disputes to judicial determination. An international court or arbitration panel may render a
binding decision if, and only if, the states involved have given their consent in some form to
the proceedings.

Many treaties specify the ICJ as the method of resolving disputes (or disputes over
interpretations), but obviously treaties require consent (Chapter 4). Some treaties, like the
ones setting up the World Trade Organization or the regime of UNCLOS III (see M/V
Saiga, Chapter 12), have their own dispute resolution mechanisms that may employ a form
of adjudication. Others require states to negotiate in good faith. The following sections
focus on the two principal means of international adjudication: arbitration and settlement
by an international court.
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ARBITRATION

The procedure known as arbitration is one of the oldest methods used by Western
countries to settle international disputes.10 The Greek city-states not only evolved
comprehensive procedural details for arbitration, used in the peaceful solution of many
disagreements, but also concluded many treaties under which the parties agreed in advance
to submit either all or specified categories of disputes to arbitration. In the medieval period,
there was occasional recourse to the procedure, usually in the form of a papal arbitration.
Almost every one of the classical writers on international law, from Vitoria and Suárez
through Grotius to Vattel, endorsed arbitration. Some of these writers, notably Grotius,
even advocated arbitration of disputes by assemblies or conferences of the Christian powers.

Although arbitration began to be used increasingly as a civil procedure, particularly
between merchants, it did not play a prominent part in modern international relations until
1794, when Jay’s Treaty provided for the use of arbitration to settle disputes between the
United States and Great Britain. One single arbitration under the provisions of the treaty
resulted in more than 500 awards to private claimants. American interest in arbitration has
continued ever since that agreement. Article 21 of the Guadalupe-Hidalgo Treaty with
Mexico (1848) provided for the arbitration of all future disputes before either country had
recourse to war. Another Anglo-American arbitral tribunal, operating under the provisions
of the Treaty of London in 1853, settled more than 100 claims. An American–Mexican
commission established under a treaty concluded in 1868 handled more than 2,000 claims,
dismissing about 1,700 of these.

The single event that suddenly called attention to the usefulness of the procedure was the
successful Alabama Claims arbitration (Chapter 5) under the Washington Treaty of 1871
(Geneva, 1872). As early as 1875, the private Institute of International Law drafted a body
of arbitral procedure rules. At the First International Conference of American States
(Washington, DC, 1889–1890), a comprehensive Plan of Arbitration was proposed but not
ratified.

The acceptance of arbitration on a large scale came at the Hague Peace Conference of
1899. The Convention for the Pacific Settlement of International Disputes (revised in
1907) established the Permanent Court of Arbitration (PCA). Actually, this title is a
misnomer because the treaty did not create a tribunal in the orthodox sense of the term.
Instead, the “court” consisted of a panel, a list of four names of individuals submitted to a
central office in The Hague by each signatory to the convention. When states agreed to
refer a dispute to the court, each party selected two arbitrators from the panel. Only one of
the two could be a national of the state in question. The four arbitrators then selected an
umpire. Thus, while a permanent panel of arbitration existed, the court itself had to be
constituted anew for each case. To make the matter more complex, bringing the Hague
machinery into operation required a network of bipartite arbitration treaties to supplement
the 1899 Convention (specific element of consent). Despite the relative simplicity and
inexpensive nature of the Hague procedure, the court handled only a very small number of
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disputes (14 awards between 1902 and 1914). The organization remains in existence
today.11 Although historically its caseload has been relatively light, currently (June 2016) it
has 20 cases in progress.

Although the nations of the world have bypassed the institution of the Hague Court,
they nevertheless used arbitration to an increasing extent during the twentieth century.
Hundreds of bipartite compulsory arbitration treaties have come into existence. The largest
accumulation of claims (over 70,000) were handled by the more than 40 mixed arbitral
tribunals established after World War I to cover claims by nationals of the Allied and
Associated Powers against the three Central Powers. In contemporary practice, arbitration
has become the method of choice for settling many international business disputes.12

Arbitration: Form and Procedure

In modern form, arbitration13 differs from formal settlements by a permanent court in that
panels are ad hoc, constituted for each specific dispute through an agreement usually called
a compromis. In arbitration, states have a choice in designating panel members; they can
specify the issues deemed relevant (scope of jurisdiction), the procedures, and even the body
of law or other rules applicable. Once the panel finishes its work, it is disbanded. On
occasion, panels designated as “claims commissions” have been established to deal with a
large number of disputes in the same issue area. Chapter 11 discussed the work of both the
Mexican–American Mixed Claims Commission and the Iran–U.S. Claims Tribunal.
Although named a court, the Permanent Court of Arbitration (1899), the oldest extant
international adjudicatory body, works on this principle.

A typical panel would consist of three individuals—one chosen by each party and a
neutral individual. The procedure for selecting the neutral individual will be specified in
the compromis. Sometimes the two arbitrators from the parties will mutually select the
third; sometimes the parties will mutually agree on a neutral third party (secretary-general
of the United Nations or president of the ICJ) who will then select an individual. Other
than efficiency or pragmatism, no rule of international law mandates a number.14 New
Zealand and France chose a sole arbitrator, the UN secretary-general, for the Rainbow
Warrior case. The Pope served as sole arbitrator in the Beagle Channel dispute between
Argentina and Chile.15 The Alabama Claims Commission had five members. The Iran–
U.S. Tribunal had nine members. The compromis for the Iran–U.S. Tribunal designated
the Arbitration Rules of the UN Commission on International Trade Law as the procedural
model to follow.16

Revision, Appeal, and Rejection of Awards

An arbitral award may be binding but not necessarily final. This statement may seem
somewhat counterintuitive because the obvious purpose of the arbitration is to end the
dispute. However, “it may be open to the parties to take further proceedings to interpret,
revise, rectify, appeal from or nullify the decision.”17 The possibilities here rely partly upon
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2.

general international law but also, more importantly, upon the terms of the compromis.
Normally, the power to interpret, appeal, or seek revision of any award must come from an
express grant. Considering the purpose of arbitration, the right to appeal is rarely included.
The right to seek clarification (which does not challenge the ruling, but often the scope of
its application) is more commonly included.18 For example, the case of the Continental
Shelf Arbitration (United Kingdom–France) centered on the delimitation of the shelf in parts
of the English Channel, in the area of the Scilly Islands, and in areas to the north and
northwest of the Channel Islands. This arbitration required two decisions, the second one
asked for by the United Kingdom under the terms of the compromis of July 10, 1975,
concerning the scope and meaning of the decision.19

The Rainbow Warrior case (Chapter 11) offers an interesting insight into the possibilities
and limitations here. The difficulties that arose between New Zealand and France over
implementation of the initial settlement in Rainbow Warrior were explored in Chapter 12.
Here, the unique structure of the settlement offers some insight into the rest of the story.
The original compromis did not deal with the question of disputes over implementation of
the agreement, but the settlement did. New Zealand, fearing that France might not honor
the bargain, insisted that any dispute over implementation would be subject to compulsory
arbitration. The sole arbitrator, the UN secretary-general, noted that France did not seem
opposed to this and so included the procedures in the settlement.20 This eventually led to
the second arbitration (1990), when New Zealand complained that France had not
honored its bargain with the two agents.21 A three-member panel decided the case. It did
not award damages but made a finding of “illegality.”22 It also recommended the creation
of a joint fund to promote friendly relations between the two states, to which France did
make an initial contribution.

Only if the arbitrators disregard the instructions laid down in the compromis by not
following specified rules, principles, or terms of settlement may a party rightfully claim not
to be bound by the decision. A contemporary illustration comes from the 1991 ICJ Case
concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal),23 which
involved a dispute over the validity of an award delivered by an arbitration tribunal. In
August 1989, Guinea-Bissau instituted proceedings in the ICJ against Senegal. Guinea-
Bissau contended that, notwithstanding the negotiations pursued from 1977 onward, the
two states had not reached a settlement of a dispute concerning the maritime delimitation
between them. The two states consented, by an arbitration agreement dated March 12,
1985, to submit that dispute to an arbitration tribunal composed of three members.
Guinea-Bissau indicated that, according to the terms of Article 2 of that agreement, the
tribunal had been asked to rule on two questions:

Does the agreement on the maritime boundary concluded by an exchange of letters
between France and Portugal in April 1960 have the force of law in the relations
between the two states?
In the event of a negative answer to the first question, what should be the line
delimiting the maritime territories of the Republic of Guinea-Bissau and the Republic
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of Senegal?

Guinea-Bissau asserted that the decision had no validity because the records of the
deliberations did not support the decision and because the tribunal did not produce a map.
The two states then agreed to submit this contention to the ICJ. Negotiations continued
between the two parties resulting in an agreement in 1994 and the removal of the case from
the ICJ’s docket.
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JUDICIAL SETTLEMENT

Judicial settlement utilizes permanent courts that make legally binding decisions in
disputes. Unlike the ad hoc nature of arbitration, the jurisdiction, rules of procedure,
selection of judges, and other pertinent machinery are already established and continue
after the court renders any particular decision. The Central American Court of Justice
(1907–1918) emerged as the first permanent international court, but the Permanent Court
of International Justice (PCIJ), which was established under the authority of the League of
Nations and began deliberations in 1922 at The Hague, constituted the first international
effort that had a potential global jurisdiction. The contemporary International Court of
Justice (ICJ), the principal judicial organ of the United Nations, is generally considered to
be the successor to the PCIJ.

The ICJ is the most prominent international court, but other international courts that
have more specialized jurisdictional mandates, regional and/or functional (war crimes,
human rights), have also emerged in the post-World War II era. The European Court of
Justice and the Caribbean Court of Justice have regional mandates, while the newly formed
International Criminal Court (ICC) has a specific functional mandate in that it hears only
cases of individuals charged with war crimes or genocide. The European Court of Human
Rights and the Inter-American Court of Human Rights combine regional and specific
functional mandates.

International War Crime Tribunals

We will discuss war crime tribunals in Chapter 21. These courts constitute a special case.
On the one hand, these courts have been set up by agreement when needed for a specific
task and will disband after accomplishment of that task (and thus are ad hoc). On the other
hand, they have the formal features of permanent courts in that they have permanent
machinery (judges, prosecutors, and rules of procedure) for formal trials of individuals for
the duration of the task. For Yugoslavia, Rwanda, and Sierra Leone, the task of hearing the
cases has taken many years. As a method of adjudication, these tribunals fall between mixed
claims commissions and truly permanent international courts.

PERMANENT INTERNATIONAL COURTS

Central American Court of Justice (1907–1918)––heard ten cases
Permanent Court of International Justice (PCIJ) (1922–1940)24

International Court of Justice (ICJ)25

International Court of Arbitration26

Corte Centroamericana de Justicia (1962)27
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Inter-American Court of Human Rights (1979)28

European Court of Justice (European Union)29

European Court of Human Rights (Council of Europe)30

International Tribunal on the Law of the Sea (1994)31

Caribbean Court of Justice (2001)32

International Criminal Court (2002)33

Permanent Court of International Justice

Article 14 of the Covenant of the League of Nations called on the council to “formulate
and submit to the members of the League for adoption, plans for the establishment of a
Permanent Court of International Justice.”34 Established by treaty, the subsequent statute
would bind only those states that signed and ratified the Protocol of Signature dated
December 16, 1920.35 By December 1940, the original protocol had been ratified by 51
states. States parties included all major powers except the United States.

The PCIJ did not convene during World War II. In January 1946, the remaining judges
of the PCIJ formally resigned, and the former Assembly of the League of Nations formally
dissolved the court. The Charter of the United Nations established the new ICJ as the
successor to the PCIJ. In most details, the statute of the new court duplicated that of the
old one, but there are certain significant differences. The most important of these is that all
member states of the United Nations automatically become parties to the statute of the new
court, whereas in the case of the 1920 statute, only those states that signed and ratified the
PCIJ Statute were bound. States not members of the United Nations may ratify the Statute
of the Court. This observation applied to Switzerland until it became a UN member in
2002.

The International Court of Justice36

As the judicial arm of the United Nations, the ICJ is the only international court that
exercises a truly global jurisdiction. The ICJ is often referred to as the “World Court,”
which reflects its position. This statement requires some elaboration. The ICJ does not have
individual criminal jurisdiction. Litigants must be states, but the statute does not limit the
range of issues that states may refer to the court. On the other hand, the International
Criminal Court functions only among states parties and may only try individuals accused of
the delimited set of crimes described in the Rome Statute.

The ICJ has 15 judges, serving in their personal capacities (i.e., in principle, they do not
serve as representatives of their national governments), elected for staggered nine-year terms
(five judges elected every three years). Judges may be reelected (no term limits). The court
may not have two judges of the same nationality. If a nominee has dual nationality, the
statute provides that “a national of more than one state shall be deemed to be a national of
the one in which he ordinarily exercises civil and political rights” (Article 3(2)). When
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delegations vote, Article 9 adds another consideration for them:

At every election, the electors shall bear in mind not only that the person to be elected
should individually possess the qualifications required, but also that in the body as a
whole the representation of the main forms of civilization and of the principal legal systems
of the world should be assured. (Emphasis added)

Even though the presumption is that judges serve in their personal capacities, the statute
addresses potential “political” problems. In contentious cases, judges of the nationality of
each of the parties shall retain their right to sit in the case before the court. If a party does
not have a judge sitting on the court, it has the right to appoint one (Article 31), preferably
from the list of eligible candidates for election to the court (see next section). The ad hoc
judge so chosen will not necessarily be of the same nationality. In its case against the United
States,37 Nicaragua chose a French national, Claude-Albert Colliard, to represent it on the
ICJ.38

During their term, no member of the court may exercise any political or administrative
function, or engage in any other occupation of a professional nature or act as “an agent,
counsel in any case” (Articles 16 and 17), nor may a member participate in any case where
he or she has acted as an agent, a counsel, or an advocate or in any other capacity, whether
fact-finding or adjudicative, at any level. Judges enjoy diplomatic immunity while engaged
in the business of the ICJ (Article 19). Finally, each judge takes an oath to exercise his or
her powers “impartially and conscientiously” (Article 20).

Nomination of Candidates for the ICJ Understanding how an individual might become a
judge on the ICJ requires some historical background.39 Both of the Hague Conferences
(1899 and 1907) discussed the idea of a permanent international court. The stumbling
block was disagreement over a system to elect judges. They did agree, however, on a
convention establishing the Permanent Court of Arbitration (PCA). That convention
provides that each state party to the convention has the right to name four jurists as
arbitrators who will be available to consider a concrete matter for international arbitration.
When the PCIJ came into existence after World War I, a solution was found for the
difficult problem of electing judges. The legal experts named as potential arbitrators under
the Hague Convention became the nominating committee. The League of Nations then
elected the judges from among the slate of proposed nominees.

The selection system for the ICJ has in essence preserved this procedure. To ensure that
candidates are not mere government nominees, nominees must be members either of the
PCA or of similar groups specially constituted in countries that are not members of the
PCA. No national group may nominate more than four persons, and only two of those may
bear the nationality of the group. Article 2 of the ICJ Statute40 establishes the minimum
qualifications for a nominee:

The Court shall be composed of a body of independent judges, elected regardless of their
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nationality from among persons of high moral character, who possess the qualifications
required in their respective countries for appointment to the highest judicial offices, or
are jurisconsults of recognized competence in international law.

The list of candidates then goes to the United Nations. To be elected, a candidate must
obtain an absolute majority in the Security Council and the General Assembly, both bodies
voting independently and simultaneously. If more than one candidate of the same nationality
obtains the required votes, the eldest is elected.

ICJ Jurisdiction (Competence) Articles 34–38 and Article 65 outline the competence of
the court. The court may hear contentious cases and give advisory opinions. Article 36
defines its jurisdiction as all legal disputes concerning the interpretation of a treaty, any
other question of international law, and/or fact-finding and determination of the extent of
a breach of any international obligation. Many multilateral treaties specify the ICJ as the
method to resolve any dispute relating to the treaty. For example, Article 22 of the
International Convention on the Elimination of All Forms of Racial Discrimination states:

Any dispute between two or more States Parties with respect to the interpretation or
application of this Convention, which is not settled by negotiation or by the procedures
expressly provided for in this Convention, shall, at the request of any of the parties to the
dispute, be referred to the International Court of Justice for decision, unless the
disputants agree to another mode of settlement.

In contentious cases, the court serves as a trial court. Only states may be litigants. This
means that neither the United Nations nor any other IGO or NGO can bring a
contentious case. Neither can individuals. If individuals desire to bring a case before the
court, they must depend on the willingness of their own government to take up the case.
The Nottebohm case (Chapter 9) came to the ICJ only because Liechtenstein filed a
complaint against Guatemala concerning the mistreatment of an individual they claimed as
a national. The ICJ heard the case of Jose Medellin and 51 other Mexican nationals
(Chapter 15) because Mexico filed against the United States claiming a violation of a treaty
with respect to their detention and trial.41 Moreover, the court has no criminal jurisdiction
and has no basis to try individuals for alleged violations of international criminal law.

The ICJ also may render advisory opinions “on any legal question at the request of
whatever body may be authorized by or in accordance with the Charter of the United
Nations to make such a request.” Two of the last three requests came from resolutions of
the General Assembly. In December 2003, the General Assembly requested an advisory
opinion on the Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory.42 In 2008, it requested an opinion on the unilateral declaration of
independence by Kosovo. Prior to this case, the World Health Organization (WHO)
jointly with the General Assembly had in 1994 requested an opinion on the question, “Is
the threat or use of nuclear weapons in any circumstance permitted under international
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law?”43 The General Assembly has granted this privilege to all specialized agencies, except
the Universal Postal Union. The latest request (2010) came from the International Labor
Organization.44 In the case of the United States, a provision of the 1947 Headquarters
Agreement, which calls for arbitration of differences between the United States and the
United Nations, also calls for an advisory opinion by the ICJ, which is to be taken into
consideration by the arbitral tribunal.

As a trial court, the ICJ is a court of original jurisdiction, meaning that the greatest
majority of cases have not had a previous judicial determination. Unlike judges on the U.S.
Supreme Court, the judges of the ICJ do not have the benefit of the pleadings and
decisions from lower courts. This is a significant limitation because the proceeding of lower
courts can be extraordinarily helpful in that they often clarify the factual context, leaving
courts of appeals to wrestle with the legal issues alone. In this respect, the Guinea-Bissau v.
Senegal case discussed earlier stands as an anomaly––it did come as an appeal from an
arbitration panel. Not only is the ICJ the original trial court, but it is also the court of final
resort. It serves as the ultimate arbiter. States cannot appeal ICJ decisions (Article 60),
although they may ask for clarification in terms of application.45

In theory, the court is not bound by its previous decisions. Article 59 states that the
decisions of the court have “no binding force except between the parties and in respect of
that particular case.” In reality, the high-profile decisions made by 15 prominent jurists
have an impact—whether formally acknowledged in the statute or not. Other than the
voluntary acceptance and implementation of a decision, the ICJ has no direct means to
ensure compliance with its verdicts and orders. Individual states may appeal to the Security
Council if any party to a case fails to perform the obligations incumbent upon it under a
judgment rendered by the ICJ (Charter, Article 94(2)). The Security Council may, if it
deems necessary, make recommendations or decide upon measures to be taken to give effect
to the judgment.

Of interest is that Article 94(2) refers to “awards or decisions,” thus including arbitration
in the enforcement text. Thus far, Article 94(2) has been invoked only once, in the
“interim-measures-of-protection” decision in the Anglo-Iranian Oil Company case. Great
Britain brought the case before the Security Council on a contention that the latter had the
right to take action to deal with interim measures ordered by the court but not carried out
by Iran. The Security Council, however, decided to postpone any action until the ICJ had
decided whether it was itself competent to handle the case, and when the court decided that
it lacked jurisdiction, the order for the measures of protection lapsed—and with it, all
question of enforcement by the Security Council.

The Politics of ICJ Jurisdiction Although the jurisdiction of the ICJ comprises all cases
that the parties refer to it and all other matters especially provided for in the UN Charter or
in treaties in force, the court has always found it necessary to justify its competence in great
detail. The question of jurisdiction seldom forms a basis of contention in domestic law, but
questions of jurisdiction always become a question of first magnitude in international cases.
Records of ICJ proceedings will often appear in at least two different stages: jurisdiction,
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sometimes titled preliminary objections (see Chapter 11 on claims),46 and merits. More than
once, questions over the scope of the court’s competence to decide an issue have generated
almost as much discussion and justification as the final result.47

For any international court, the question is never as simple as the dichotomous choice
between jurisdiction or no jurisdiction (sometimes expressed as jurisdiction vel non). In this
respect, recall the rather extended reasoning of the British panels in the Pinochet case
(Chapter 16). The statement of the majority in the case Nicaragua brought against the
United States in the ICJ yields a good outline for discussion of the salient issues that
follow:48

The Court’s jurisdiction, as it has frequently recalled, is based on the consent of States,
expressed in a variety of ways including declarations made under Article 36, paragraph 2,
of the Statute. It is the declaration made by the United States under that Article which
defines the categories of dispute for which the United States consents to the Court’s
jurisdiction. If therefore that declaration, because of a reservation contained in it,
excludes from the disputes for which it accepts the Court’s jurisdiction certain disputes
arising under multilateral treaties, the Court must take that fact into account. (Emphasis
added)

In this case, one should note that while all judges agreed that consent formed the basis of
jurisdiction, the judges divided the issues into three separable sets of questions:

Did the court have jurisdiction under Article 36 (paragraphs 2 and 5) of the Statute?
(Vote, 11–5 yes)
Did the court have jurisdiction to interpret the 1956 Treaty of Friendship, Commerce
and Navigation between the United States and Nicaragua? (Vote, 14–2 yes)
Did the court have jurisdiction to “entertain” the case? (Vote, 15–1 yes)

Article 36(2) stipulates that states may declare that they recognize the jurisdiction of the
ICJ as “compulsory” in relation to any other state accepting the same obligation with respect
to the subject matter detailed in the article. Commentaries often refer to Article 36(2) as
the “optional clause.”49 The language reflects a compromise. Note that the article does not
require that states submit all disputes to compulsory jurisdiction. States joining the UN
automatically became members of the court with the option of accepting compulsory
jurisdiction through a declaration (in essence, through expressing formal consent). The
obligation to submit certain disputes to the ICJ would then be in effect only with respect to
other states that had also formally consented (Chapter 4). If one state party to a dispute has
made a declaration under the optional clause and the other has not, the ICJ cannot hear the
dispute unless the other party expressly consents to using the court. The process has one
other interesting twist. In submitting their declarations, states can further specify the
circumstances (and thus further limit the possibilities) under which they would submit
disputes to the ICJ.50 As noted in the excerpt from the Nicaragua case earlier in text, the
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court must first establish the element of consent and then consider the extent of that consent.
States have used a number of methods to limit the authority of the ICJ. Many include

either time limits or the idea of “reciprocity.” In this context, reciprocity refers to the
simple calculation that not all states making declarations under the optional clause will have
accepted the court’s jurisdiction on identical terms. Specifying reciprocity is an attempt to
“level the playing field” in terms of applicable rules. In a dispute, a state declaring
reciprocity as the basis for its declaration then would have the opportunity to take
advantage of a declaration made by the other party to the dispute if that declaration
mandated a narrower basis for accepting the ICJ as the method of resolution. In the case of
Certain Norwegian Loans (France v. Norway), in its consideration of preliminary objections,
the court51

considered the second ground of this Objection and noted that the jurisdiction of the
Court in the present case depended upon the Declarations made by the Parties on
condition of reciprocity; and that since two unilateral declarations were involved such
jurisdiction was conferred upon the Court only to the extent to which the Declarations
coincided in conferring it. Consequently, the common will of the Parties, which was the
basis of the Court’s jurisdiction, existed within the narrower limits indicated by the
French reservation. (Emphasis added)

This finding effectively precluded the ICJ from hearing the case because of the restrictions
in the French declaration.52

The U.S. declaration53 contained the famous Connally Amendment, according to which
the United States excluded from its acceptance of the compulsory jurisdiction of the court
“disputes with regard to matters which are essentially within the domestic jurisdiction of
the United States of America as determined by the United States of America” (emphasis
added). The italicized phrase represents the amendment.54 The declaration also exempted
the United States from any dispute where other tribunals may have jurisdiction (at the time
of submission or in the future) and any dispute arising under a multilateral treaty unless all
parties to the treaty affected by the decision are parties to the case or if the United States
“specially agrees” to jurisdiction. The declaration also reserved to the United States the
right to terminate the declaration with six months’ written notice.

In April 1984, the United States announced that it rejected the authority of the ICJ over
Central American questions for the next two years. The American action followed a
number of well-known precedents, including denial of jurisdiction by the United Kingdom
in a commercial disagreement with Saudi Arabia, by India in its dispute with Portugal over
rights of passage in several of the latter’s enclaves in India, by Australia in a fishing dispute
with Japan, and by Canada in an effort to bar claims for marine pollution by Canada.
Subsequently, the United States formally withdrew from the proceedings instituted by
Nicaragua.55 The ICJ then ruled that the U.S. decision was invalid, citing the requirement
to first give the court six months’ notice. The United States then refiled its intent (October
1985) to withdraw from the compulsory jurisdiction of the court.56
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The following case demonstrates the approach of the ICJ to issues of jurisdiction. More
than that, in its discussion the court addresses many issues of treaty interpretation and
obligation covered earlier in the text. Due to the extensive nature of the submissions by the
Democratic Republic of the Congo (DRC), the summary of the reasoning in this case does
not address all of the contentions put forward to justify ICJ jurisdiction.

ARMED ACTIVITIES ON THE TERRITORY OF THE CONGO (NEW
APPLICATION: 2002)

Democratic Republic of the Congo v. Rwanda
Jurisdiction of the Court and Admissibility of the
Application International Court of Justice Judgment
of February 3, 2006

Facts

On May 28, 2002,57 the government of the Democratic Republic of the Congo
(hereinafter, “the DRC”) filed an application with the court instituting proceedings
against the Republic of Rwanda (hereinafter, “Rwanda”). The application alleged
“massive, serious and flagrant violations of human rights and of international
humanitarian law.” In the application, the DRC stated, “[the] flagrant and serious
violations [of human rights and of international humanitarian law]” in breach of the
“International Bill of Rights, other relevant international instruments and mandatory
resolutions of the United Nations Security Council.” (See Chapter 15 on the Bill of
Rights.) The DRC complained these resulted “from acts of armed aggression
perpetrated by Rwanda on the territory of the Democratic Republic of the Congo in
flagrant breach of the sovereignty and territorial integrity of [the latter], as guaranteed
by the Charters of the United Nations and the Organization of African Unity.”

To validate the jurisdiction of the court, the DRC, referring to Article 36(1) of the
statute, invoked Article 22 of the International Convention on the Elimination of All
Forms of Racial Discrimination; Article 29(1) of the Convention on the Elimination
of All Forms of Discrimination Against Women; Article IX of the Convention on the
Prevention and Punishment of the Crime of Genocide; Article 75 of the Constitution
of the World Health Organization; Article XIV(2) of the Constitution of the United
Nations Educational, Scientific, and Cultural Organization; Article 9 of the
Convention on the Privileges and Immunities of the Specialized Agencies of
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November 21, 1947; Article 30(1) of the Convention Against Torture and Other
Cruel, Inhuman, or Degrading Treatment or Punishment; and Article 14(1) of the
Montreal Convention for the Suppression of Unlawful Acts Against the Safety of Civil
Aviation. The DRC further contended in its application that Article 66 of the Vienna
Convention on the Law of Treaties of May 23, 1969, established the jurisdiction of
the court to settle disputes arising from the violation of peremptory norms (jus
cogens) in the area of human rights, as those norms were reflected in a number of
international instruments.

Judges

Since the court did not have a sitting judge of the nationality of the parties, each of
them availed itself of the right (Article 31) to choose a judge ad hoc to sit in the case.
The DRC chose Mr. Jean-Pierre Mavungu, and Rwanda chose Mr. Christopher John
Robert Dugard.

Procedure

At a meeting held on September 4, 2002, by the president of the court with the agents
of the parties, Rwanda proposed that the procedure provided for in Article 79,
paragraphs 2 and 3, of the Rules of Court be followed, and that the questions of
jurisdiction and admissibility in the case therefore be determined separately before any
proceedings on the merits. Rwanda requested the court to declare that (1) it lacks
jurisdiction over the claims brought against the Republic of Rwanda “by the
authorities within the international legal order” (emphasis added); and (2) in the
alternative, that the claims brought against the Republic of Rwanda by the
Democratic Republic of the Congo are inadmissible. The DRC countered that the
Vienna Convention on the Law of Treaties applies here. No evidence exists that
Rwanda took the appropriate international action to withdraw the reservations.
Hence, the passage of the domestic law by Rwanda did not as a matter of international
law effect a withdrawal of its reservation to the Genocide Treaty. Moreover, the ICJ
noted as a matter of the law of treaties that when Rwanda acceded to the Genocide
Convention and made the reservation, the DRC made no objection to it.

Issues

Has Rwanda given its formal consent to the proceeding brought by the DRC?
Is the application of the DRC admissible?
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Decision

By a vote of 15–2, the ICJ found that it had no jurisdiction to entertain the
application filed by the DRC on May 28, 2002.

Reasoning

In accordance with the decision taken in its Order of September 18, 2002, the court
addressed only the questions of whether it was competent to hear the dispute and
whether the DRC’s application was admissible. The DRC had alleged 11 separate
bases of jurisdiction. The court examined and rejected each one. The court’s reasoning
with respect to the Genocide Convention illustrates most of the principal points raised
in the discussion of the other contentions.

The court noted that Rwanda “has expressly and repeatedly objected to its
jurisdiction at every stage of the proceedings.” Thus, its attitude cannot be regarded as
“an unequivocal indication” of a desire to accept the jurisdiction of the court in a
“voluntary and indisputable” manner. Rwanda’s participation in the proceedings
cannot be taken as acquiescence because the purpose of the participation was to
contest any claim to jurisdiction.

Both Rwanda and the DRC are parties to the Genocide Convention. Rwanda’s
accession to the convention contained a reservation that exempted it from Article IX.
Article IX stipulates the ICJ as the forum for dispute resolution. The issue turned on
whether a Rwandan domestic law passed in 1995 that mandated the withdrawal of all
reservations to international treaties had effect. The court noted that there is a clear
distinction to be drawn “between a decision to withdraw a reservation to a treaty taken
within a State’s domestic legal order and the implementation of that decision by the
competent national authorities within the international legal order” (emphasis added).
No evidence exists that Rwanda took the appropriate international action to withdraw
the reservations. Moreover, the ICJ noted as a matter of the law of nations that when
Rwanda acceded to the Genocide Convention and made the reservations, the DRC
made no objections.

The DRC also contended that the obligations under the Genocide Treaty
constituted jus cogens. The court recognized that the “rights and obligations enshrined
by the Convention are rights and obligations erga omnes. Nonetheless, the universal
character of a norm and the rule of consent to jurisdiction are two different things.
The mere fact that an obligation erga omnes or a peremptory norm is at issue in a
dispute does not thereby establish the court’s jurisdiction.”

Ad Hoc Chambers of the Court The use of an ad hoc chamber of three or five judges by
the ICJ is authorized by Articles 26–29 of the court’s statute. This option was not utilized
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until the case of the Delimitation of the Maritime Boundary in the Gulf of Maine Area (see
Chapter 12).58 This use of a chamber followed an earlier agreement to that effect (1979) by
the litigants.59 The chamber procedure was used again in Frontier Dispute (Burkina Faso v.
Mali),60 in Elettronica Sicula S.p.A. (ELSI) (U.S. v. Italy),61 and in Land, Island and
Maritime Frontier Dispute (El Salvador v. Honduras).62 A judgment given by a chamber is
to be considered as a judgment by the court. The chambers may sit elsewhere than at The
Hague with the consent of the parties. The Revised Rules adopted by the ICJ (Article 17)
provide that either party may file a request for the formation of a chamber at any time until
the closure of written proceedings. Both parties then would be consulted to determine their
views regarding the composition of the chamber. If the other party then agreed, a chamber
would be formed. The major advantage accruing from the use of a chamber is that it
enables the court to handle a much greater caseload than would otherwise be possible. Also,
if a chamber were to sit physically close to the litigants, the procedure might well be much
less expensive than if everyone had to journey to The Hague. Finally, Article 17 of the rules
permits input by the parties concerning the composition of the chamber perhaps making it
an attractive option as opposed to a hearing by the full complement of judges.

Nonappearance Before the ICJ The decision of the United States to withdraw from the
Nicaragua case focused attention on the problem of nonappearance and nonresponse when
the court has found it has jurisdiction.63 In the very first case before the ICJ, Albania
declined to participate. Only a short time before the Nicaragua case, Iran had refused to
acknowledge the ICJ in the Diplomatic and Consular Staff in Tehran case. Because of the
experience of the PCIJ, the Statute of the ICJ (Article 53) anticipated the problem.
Whenever one of the parties does not appear before the court, or fails to defend its case, the
other party may call upon the court to decide in favor of its claim. Before doing so, the ICJ
must satisfy itself not only that it has jurisdiction in accordance with Articles 36 and 37 but
also that the claim is well founded in fact and law.

The Avena Case The Avena case raises a number of interesting issues concerning the
relationship between the ICJ and national judicial practice. The Vienna Convention on
Consular Relations (Chapter 14), to which the United States, Mexico, and 164 other states
are parties, requires the authorities of each party to inform the consulate of the other party
when one of the other party’s nationals is arrested. The convention also requires the
authorities to inform the person concerned without delay of his or her right to
communicate with the consulate. Authorities must forward without delay any
communication the arrested person addresses to the consulate. The consular authorities
have the right to visit and correspond with that person and to arrange for appropriate legal
representation.

These requirements seemingly were not widely known or followed by U.S. law
enforcement and judicial agencies and officers. In a number of homicide cases resulting in
the death penalty, defense attorneys had failed to raise the issue during the original trials. If
they raised it later on appeal or in a habeas corpus proceeding after conviction, courts
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denied its relevance. They found either that, having not raised the issue at trial, it was now
too late (the “procedural default rule”) or that the Consular Convention does not create rights
for individuals who seek to enforce its provisions in U.S. courts.64

Before the Avena case, Paraguay and Germany had filed applications in the ICJ
contesting U.S. practice.65 In the Paraguay case, in its preliminary hearings, the ICJ called
on the U.S. government to take measures to ensure that the Paraguayan national Angel
Francisco Breard would not be executed before a final decision by the ICJ. The U.S.
secretary of state did request the governor of Virginia to suspend Breard’s impending
execution while Breard sought immediate relief in U.S. courts. The U.S. Supreme Court
denied his petitions for habeas corpus and for certiorari, relying on the procedural default
rule.66 The governor of Virginia rejected the secretary of state’s request for a further stay.
Virginia executed Breard before the ICJ could decide the merits of the case.

The ICJ decided the German case (LaGrand) on its merits, finding that the United
States had violated the Consular Convention and was therefore obligated to review and
reconsider the convictions and sentences by taking account of the rights set forth in that
convention.67 More interestingly, the ICJ also held that use of the procedural default rule
to preclude review and reconsideration in these cases would violate the Consular
Convention.68 The United States had argued that the Vienna Convention must be
implemented subject to the laws of each state party. In the case of the United States, this
meant operation of the convention was subject to the doctrine of procedural default. The
ICJ found that domestic laws could not limit the rights of the accused under the
convention. Domestic laws could only specify the means through which individuals could
exercise those rights. The United States had also argued that the Vienna Convention did
not grant rights to individuals, only to states. The ICJ rejected this argument on the
grounds that the U.S. interpretation contradicted the plain meaning of the convention
(Chapter 4).

The LaGrand case marks one other important decision. Despite provisional orders by the
ICJ, Arizona executed the two LaGrand brothers in 1999. The ICJ continued its
consideration of the case including Germany’s contention that provisional measures
ordered by the court were legally binding (Article 41). The binding nature of provisional
measures had been a subject of great dispute in international law. The English text of the
Statute of the ICJ implies that such measures are not binding, while the French text implies that
they are (see Chapter 4). Faced with a contradiction between two equally authentic texts of
the statute, the ICJ considered which interpretation better served the objects and purposes
of the statute. Choosing the French text, the court found that provisional measures are
binding.69 This marked the first time in the history of the ICJ that it had ruled as such.

The Avena case raises many of the same issues, but also gave the ICJ a rare opportunity
to assess an ongoing situation. We discussed some of the implications in Chapter 15
(Medellin v. Dretke) of U.S. action after the Avena decision. Looking at the nature of the
charges in LaGrand and Avena should give a good idea of why states, and particularly powerful
states, may avoid arenas where they cannot exercise at least some control over the outcome. As we
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noted in Chapter 16 and elsewhere, the United States is particularly proud of its criminal
justice system and has never thought that “international standards” might improve the
process. Keep that in mind as you read the following case.

CASE CONCERNING AVENA AND OTHER MEXICAN NATIONALS

Mexico v. United States of America International
Court of Justice Judgment of March 31, 2004

Facts

On January 9, 2003, the United Mexican States (Mexico) instituted proceedings
against the United States of America for “violations of the Vienna Convention on
Consular Relations” of April 24, 1963 (Vienna Convention), allegedly committed by
the United States. In its application, Mexico based the jurisdiction of the ICJ on
Article 36(1) of the Statute of the Court and on Article I of the Optional Protocol
Concerning the Compulsory Settlement of Disputes, which accompanies the Vienna
Convention (Optional Protocol).

Mexico alleged that the United States of America, in arresting, detaining, trying,
convicting, and sentencing the 52 Mexican nationals on death row (described in
Mexico’s Memorial), violated its international legal obligations to Mexico. The United
States had deprived Mexico of the exercise of its right to diplomatic protection of its
nationals by failing to inform, without delay, the 52 Mexican nationals after their
arrest of their right to consular notification and access under Article 36(1)(b) of the
Vienna Convention on Consular Relations. By depriving Mexico of its right to
provide consular protection, the 52 nationals were denied their right to receive such
protection as Mexico would provide under Article 36(1) (a) and (c) of the convention.

Judges

Since the court did not include a judge of Mexican nationality, Mexico chose Mr.
Bernardo Sepúlveda to sit as judge ad hoc in the case. Mr. Thomas Burgenthal of the
United States sat on the court as an elected judge.

Jurisdiction
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The United States advanced the following objections to jurisdiction:

Mexico’s submissions invite the ICJ to rule on the operation of the U.S. criminal
justice system. Inquiry into the conduct of criminal proceedings in U.S. courts is
a matter belonging to the merits.
Mexico has failed to exhaust local remedies.
Certain of those individuals included in the petition have American nationality.
The ICJ lacks jurisdiction to determine whether consular notification is a human
right.
Mexico’s request for remedies goes beyond the court’s jurisdiction.
Mexico had knowledge of a breach but failed to act in expeditious fashion.
Mexico has invoked standards that it does not follow in its own practice.

In sum, the United States contended that the ICJ lacked jurisdiction to decide many
of Mexico’s claims, because its submissions in the memorial asked the court to decide
questions that do not arise out of the interpretation or application of the Vienna
Convention and that the United States had never agreed to submit to the court.

Decision on Jurisdiction

The ICJ dismissed the U.S. objections to jurisdiction (no recorded vote) and moved
to consider the merits.

Issues

Has the United States violated its obligations under Article 36(1)(b) of the
Vienna Convention on Consular Relations?
Does the United States have adequate and appropriate procedures for
undertaking the review and reconsideration of sentences mandated by the
LaGrand case?

Decision

Voted 14–1 to uphold Mexico’s allegations.

Reasoning

The court, although recognizing the efforts by the United States to raise awareness of
consular assistance rights, noted with regret that “the United States program, whatever
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its components, has proven ineffective to prevent the regular and continuing violation
by its competent authorities of consular notification and assistance rights guaranteed
by Article 36.” The court also noted, “While it is a matter of concern that, even in the
wake of the LaGrand Judgment, there remain a substantial number of cases of failure to
carry out the obligation to furnish consular information to Mexican nationals” (emphasis
added).

With regard to the “review and reconsideration” (clemency) procedure, the court
pointed out that the issue in the present case is whether the clemency process as
practiced within the criminal justice systems of different states in the United States
can qualify as an appropriate means for undertaking the effective “review and
reconsideration of the conviction and sentence by taking account of the violation of
the rights set forth in the Convention,” as the court prescribed in the LaGrand
judgment. The court noted that the clemency process, as currently practiced within
the United States criminal justice system, does not appear to meet the prescribed
standards and that it therefore is not sufficient in itself to serve as an appropriate
means of “review and reconsideration” as envisaged by the ICJ in the LaGrand
decision.

The court also emphasized a point of importance. The findings of the court in the
present judgment cannot be interpreted to imply that the conclusions apply only to
Mexican nationals. They apply equally to other foreign nationals finding themselves in
similar situations in the United States.

The following case illustrates another aspect of the changing nature of the international
legal landscape. To understand the genesis of this case, consider the precedent set by the
attempted prosecution of Augusto Pinochet Ugarte (Chapter 16). Consider the
implications here of claims to universal jurisdiction over certain crimes. Note in particular
the sensitivity of the ICJ to the question of the appropriate role of courts with respect to the
possibility that they might “legislate” by their ruling. Consider in this respect the earlier
discussion about the jurisdiction of the ICJ and what issues it chose to seize for decision.
On the other hand, when thinking about issues of enforcement and compliance, consider the
difficulties encountered by Mr. Yerodia Ndombasi after issuance of the warrant.

ARREST WARRANT OF APRIL 11, 2000

Democratic Republic of the Congo v. Belgium
International Court of Justice Judgment of February
14, 2002
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Facts

In April 2000, an investigating judge of the Brussels tribunal de première instance
(“court of original jurisdiction”) issued an international arrest warrant in absentia
against Mr. Abdulaye Yerodia Ndombasi, charging him, as perpetrator or co-
perpetrator, with offences constituting grave breaches of the Geneva Conventions of
1949 and of the Additional Protocols thereto, and with crimes against humanity. The
arrest warrant circulated internationally through Interpol. At the time when the arrest
warrant was issued, Mr. Yerodia served as the minister for foreign affairs of the Congo,
thus covered by sovereign immunity. The crimes with which Mr. Yerodia was charged
were punishable in Belgium under the Law of 16 June 1993 “concerning the
Punishment of Grave Breaches of the International Geneva Conventions of 12 August
1949 and of Protocols I and II of 8 June 1977 Additional Thereto,” as amended by
the Law of 19 February 1999 “concerning the Punishment of Serious Violations of
International Humanitarian Law” (Belgian law).

In its application to the ICJ, the DRC contended that Belgium had violated the
“principle that a State may not exercise its authority on the territory of another State,”
the “principle of sovereign equality among all Members of the United Nations, as laid
down in Article 2, paragraph 1, of the Charter of the United Nations,” as well as “the
diplomatic immunity of the Minister for Foreign Affairs of a sovereign State, as
recognized by the jurisprudence of the Court and following from Article 41,
paragraph 2, of the Vienna Convention of 18 April 1961 on Diplomatic Relations.”

Judges

The ICJ did not include a judge of the nationality of either of the parties. Each party
proceeded to exercise the right conferred by Article 31(3) of the Statute to choose a
judge ad hoc to sit in the case. The Congo chose Mr. Sayeman Bula-Bula, and
Belgium chose Ms. Christine Van den Wyngaert.

Jurisdiction

Belgium contested the DRC application on the following bases:

Mr. Yerodia Ndombasi is no longer either a minister for foreign affairs of the
DRC or a minister occupying any other position in the DRC government.
The case as it now stands is materially different to that set out in the DRC’s
application instituting proceedings, and the court accordingly lacks jurisdiction
in the case and/or the application is inadmissible.
Given new circumstances, the case has assumed the character of an action of
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diplomatic protection but one in which the individual being protected has failed
to exhaust local remedies.

Decision on Jurisdiction

The abstract issues of law raised by this case go to the heart of the debate about
individual responsibility for the commission of international crimes. The court noted,
“Against this background, a judgment of the Court on the merits in this case would—
no matter in what direction that judgment was to go—inevitably influence the course
of this debate. Two related questions are thus relevant. First, would it be appropriate,
in circumstances in which there is no longer a concrete dimension to the dispute
before it, for the Court to render, in the context of bilateral adjudicatory proceedings,
what would in effect be an advisory opinion on matters on which the wider
international community has an interest? Second, in the absence of a subsisting
concrete dispute or an appropriate request for an advisory opinion, would it in any
event be appropriate for the court to address such matters given that this would place
the court in a quasi-legislative role as opposed to an adjudicatory or declaratory role?”
By a vote of 15–1, the court found it had jurisdiction.

Issues

Does Belgium have the right to issue an arrest warrant for the crimes alleged?

Decision

Belgium has no authority to do so (vote, 13–3).

Reasoning

The ICJ found that, in the case of the issue of the warrant, the international
circulation from June 2000 by the Belgian authorities effectively infringed Mr.
Yerodia’s immunity as the DRC’s incumbent minister for foreign affairs. The
international circulation of the warrant affected the ability of the DRC to conduct its
foreign affairs. Because Mr. Yerodia in his capacity as minister of foreign affairs
needed to undertake travel in the performance of his duties, the international
circulation of the warrant—even in the absence of “further steps” by Belgium—could
have resulted, in particular, in his arrest while abroad. The court observes in this
respect that Belgium itself cites information to the effect that Mr. Yerodia, on
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applying for a visa to go to two countries, (apparently) learned that he ran the risk of
being arrested as a result of the arrest warrant issued against him by Belgium.
Concerning the warrant, the court found, “The violations of international law
underlying the issue and international circulation of the arrest warrant of 11 April
2000 preclude any State, including Belgium, from executing it.”

International Politics and International Law In looking forward to Chapter 18, one ICJ
case seems relevant to many themes in that chapter, as well as to many other areas discussed
earlier. In its discussion of the Nuclear Weapons case, the ICJ noted:

The fact that this question also has political aspects, as, in the nature of things, is the case
with so many questions which arise in international life, does not suffice to deprive it of
its character as a “legal question” and to “deprive the Court of a competence expressly
conferred on it by its Statute.”70

Earlier, in the Interpretation of the Agreement of 25 March 1951 between the WHO and
Egypt, the ICJ said, “Indeed, in situations in which political considerations are prominent
it may be particularly necessary for an international organization to obtain an advisory
opinion from the Court as to the legal principles applicable with respect to the matter
under debate.”71

These observations are gauged to place the court in the context of the international
political process. Within its defined areas of competence, the ICJ has played an important
role in defining international standards of conduct. As we have noted, “losers” are often not
happy. While we have noted some of the reactions of the United States when ICJ decisions
have found its conduct in violation of international standards, we should also point out that
the United States does not stand alone here.
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1. The Court shall have the power to indicate, if it considers that circumstances so require, any provisional
measures which ought to be taken to preserve the respective rights of either party. (La Cour a le pouvoir
d’indiquer, si elle estime que les circonstances l’exigent, quelles mesures conservatoires du droit de chacun doivent
etre prises à titre provisoire.)

The French text says directly in terms of its translation into English, “The Court has the power.”
70Advisory Opinion, “Legality of the Threat or Use of Nuclear Weapons,” ICJ Reports (1995), 234.
71Advisory Opinion, “Interpretation of the Agreement of 25 March 1951 Between the WHO and Egypt,” ICJ Reports
(1980), 87, para. 33.
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International Law and Protection of the
Environment

 
 
 

n 1969, Thor Heyerdahl of Kon-Tiki fame undertook another perilous expedition.
Heyerdahl had noted a design similarity between boats on Lake Titicaca (Peru and

Bolivia) and those depicted on tomb walls in Egypt. Theorizing that ancient Egyptians
might have had some contact with the Americas, Heyerdahl attempted to sail from North
Africa to South America in a papyrus reed boat.1 During the voyage of Ra I, the crew
encountered areas of the ocean littered by lumps of tar large enough to pose a significant
hazard to a small reed boat. The lumps had resulted from the then current practice of
supertankers washing out their empty tanks in the open sea. The practice had seemed
harmless because few believed that, given the breadth and depth of the oceans, such minor
and sporadic episodes would cause permanent harm. This incident formed part of a global
“wake-up call” that directed attention to the conservation of the global environment as an
important issue.

Late in 2015 two other events occurred that highlight some important issues that impact
efforts to conserve the environment. Although neither involved transboundary issues, they
illustrate important factors to keep in mind when dealing with the evolution and
enforcement of any domestic or international regulatory regime. In November 2015, two
dams, owned by the Brazilian mining company Samarco, collapsed, sending a tsunami of
mud and mining waste cascading out of the mine. The dam failures killed 17 people. The
wave of toxic mine waste flooded and polluted hundreds of square miles of river valleys in
two Brazilian states, severely polluting drinking water and killing wildlife in the Rio Doce
all the way to the Atlantic Ocean. No matter the scope of cleanup efforts, the toxic waste
will take at least decades to dilute to levels anywhere near previous levels.2 In the same
month, the city of Flint, Michigan, faced an unprecedented issue resulting from an
environmental catastrophe produced by toxic water pollution that degraded the water
delivery infrastructure. For two years, the residents had been drinking water that had 900
times the EPA limit for lead particles.3

First, as with other areas such as conservation/regulation of fisheries, a tension exists
between self-interest and perceived costs of any action, and the development of new
regulations or effective enforcement of an existing regime. At the international level, add the
complication of sovereignty and competition for scarce resources such as oil.

Second, while major progress has been made in raising awareness about the necessity for
regulations to protect and conserve vital elements of the environment, almost 50 years later,
a “laundry list” of concerns commands attention because of the breadth, interrelated
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nature, perceived costs, and complexity of the problems. Deforestation and desertification,
biodiversity (extinction of species), global warming, air and ocean pollution, and disposal of
hazardous wastes constitute areas of immediate and growing concern. In particular,
activities often deemed necessary for economic development can produce side effects that
can have significant environmental impact. Third, the Millennium Ecosystem Assessment
Synthesis Report, completed in March 2005, concluded that approximately 60 percent of
the ecosystem services that support life on Earth—such as fresh water, capture fisheries, air
and water regulation, and the regulation of regional climate, natural hazards, and pests—
are being degraded or used unsustainably.4
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THE ENVIRONMENT AND TRADITIONAL
INTERNATIONAL LAW

During the past 50 years, international environmental law has emerged as a distinct and
separable concern from state responsibility. We emphasize “distinct and separable” because
some environmental concerns have long formed part of general international law. For
example, states have always had a duty to control activities that might have adverse effects
within the territories of their neighbors.5 The heightened interest and proliferation of effort
has come from the realization that transboundary problems form only one aspect of
environmental concerns. Atmospheric pollution, global warming, marine pollution, ozone
depletion, disposal of radioactive and other hazardous wastes, and questions of conservation
and management of wildlife and fish stocks are problems that states may have in common,
but no one state, no matter how powerful, can solve these questions by itself. Over the past
40 years, a concern for damage to the environment as a global issue apart from damage to the
environment of a particular state has slowly become part of the international agenda.
Modern concerns embody not only potential transboundary problems but also more
general threats to the atmosphere and global commons. We emphasize this important
distinction because, as with human rights, the structure and assumptions of traditional
international law militate against major innovation.
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REGIMES AND THE LAW

Because of the extraordinarily complex nature of the problems, much of the research in the
area of international environmental protection has concentrated on the idea of regimes.
Scholars still dispute the exact definition of a regime, but for our purposes, the original put
forth by Stephen Krasner will suffice. Krasner defined regimes as “implicit or explicit
principles, norms, rules and decision-making procedures around which actors’ expectations
converge in a given area of international relations.”6 Hence, even though law has an
important function, an emphasis on regimes focuses attention more broadly on the
importance of institutions and nonbinding political arrangements (e.g., “soft law” and the
impact of globalization; see Chapter 2)7 as well as issues of compliance. Regimes may serve
many purposes apart from norm generation and standard setting (hard and soft laws). For
example, other functions include dispute resolution, implementation, monitoring, technical
support, and communication.

From the beginning, many organizations other than states, operating at many different
levels, have played significant roles in developing international environmental policy.
Myriad transnational institutions and organizations established by domestic law exist
alongside the formal intergovernmental organizations established by treaties among states.
These include nongovernmental organizations (NGOs), corporations, “epistemic
communities,”8 and other interest groups. As with human rights, the United Nations and
the United Nations Environmental Programme (UNEP) stand at the center of the effort.
NGOs9 at many different levels are engaged in many different activities, providing essential
support. Apart from the UN system, very few organizations have broad global interests.

Environmental NGOs include professional societies (Caretakers of the Environment
International), foundations (Ford, Rockefeller), federations of national organizations
(Friends of the Earth, International Chamber of Commerce, Climate Action Network),
public interest research groups (PIRGs), and those devoted to specific tasks (Clean Up the
World, Comitè Arctique International) to promote environmental awareness. Some groups
actively lobby for legislation and policy changes, others engage in scientific research, many
focus on a particular environmental project such as protecting wetlands, and still others
find their mission in training or disseminating information. We also find an interesting
array of hybrid organizations such as the International Union for Conservation of Nature
and Natural Resources (IUCN),10 whose membership comprises representatives from both
governments and NGOs.

In analyzing the impact and importance of the Stockholm Conference (1972), two
prominent political scientists concisely summarized many of the issues touched on in the
preceding discussion that still have resonance for contemporary efforts:11

“Environment” as an issue has no simple bounds. To be concerned with assessing the
impact of scientific and technological developments on the environment requires being
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1.
2.

3.

4.

concerned with the full array of issues affecting civilization, from disposal of waste . . . to
the calculation of the real costs of economic growth. . . . Inevitably, as international
institutions develop their concern and capacity for analyzing environmental impact
issues, they will find themselves involved in many questions touching on major political,
economic and social problems. (Emphasis added)

As with human rights, the diversity of efforts has resulted in fragmentation
(specialization) that has often resulted in a lack of coordination, let alone formal
cooperation or collaboration, among organizations working on similar problems. Lack of
coordination also may stem from competition for scarce resources and funds. At the
international level, the growth in the number of specialized organizations means that
individuals and organizations need to spend increasing amounts of energy and resources in
simply keeping abreast of research and other activities in the same area of interest.
Nonetheless, the growth in efforts to deal with environmental questions continues at a
rapid pace.

Even given the problems, over the years four guiding principles have emerged as
common elements in declarations, treaties, and other instruments. At present, a vigorous
debate continues over the extent to which these principles have become “hard law” through
treaty, court decisions, and customary practice as opposed to aspirational goals. The four
principles are as follows:12

Consultation and cooperation on issues that might affect others
Precaution or prudence—avoidance of policies that could adversely affect the
environment
Good neighbors—the extension of precaution to avoidance of policies that may have
adverse joint effects
Intergenerational equity—the duty to preserve the environment for the future.

The first recorded international case, an arbitration between the United States and Canada
over damage done in Washington state by a smelter operating across the border in British
Columbia, illustrates the first three of these principles. In particular, the last sentence of the
award in the Trail Smelter Arbitration13 expresses “strong hope” that future investigations
in conjunction with the issues would be conducted jointly. The panel in the Lac Lanoux
Arbitration (Spain v. France), concerning the French diversion of waters from Lac Lanoux
for “public utility,” emphasized that consultations and negotiations in good faith are
necessary, not as a formality, but as a genuine attempt to conclude an agreement to prevent
conflict.14

Scientific Knowledge and the Limits of Law as Regulatory Technique

Curiously, although we must rely upon expanding scientific knowledge about the planet as
the basis for effective action, the structure and nature of modern scientific inquiry coupled
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with the structure of traditional international law pose a set of parallel problems. That the
structure of traditional international law may present obstacles may seem obvious; that of
modern science less so, to the point of being counterintuitive.

The simple fact that states, and therefore evidence of state consent, are still the essential
element in developing legal obligations means that regimes develop only as states recognize
that protecting their individual interests requires a cooperative effort. As we know,
recognition of necessity—that is, of a common problem—does not necessarily lead to
effective cooperative action. Illustrations of this propensity run from Rousseau’s parable of
the stag hunt to the more modern “tragedy of the commons.”15 Discussions of the logic
surrounding the politics of collective good and bargaining detail the incentives and pitfalls.
At the center of the controversy stands an indisputable fact—many of the activities that
form the basis for industrial society, and the idea of progress and economic development
that produces a better standard of living for all, may also generate effects that have
deleterious impacts on the environment. Because many of the issues here do have direct
economic consequences, the incentives to maximize or preserve short-run benefits because of the
perceived cost of long-run gains have real, not theoretical, impacts on government calculations.
Hence, that law is a technique to preserve cooperative agreements but not necessarily the
technique best suited to develop them. Moreover, even though progress seems rapid over
the past 50 years—as measured in numbers of multilateral conventions (and the starting
point)—questions of scope, effectiveness, and compliance remain at the heart of the effort.

Along these same lines, while the ideology associated with globalization presents a
problem, so does that associated with ideas about local development. Accepting the logic of
the market economy without considering the impact on resources can produce the “tragedy
of the commons.” The tension between market principles, resource conservation, and the
desire for economic development is not necessarily insurmountable, but in devising
strategies to reconcile the three, we face the rather daunting obstacle of overcoming “default
assumptions” (see Chapter 1) deeply held by decision makers. This applies to the “market
economy” (globalization) rationales as well as the “entitlement” perspectives of the Group
of 77.

The development of environmental law absolutely depends upon science—the need to
understand the “laws of nature.” Biology, chemistry, physics, and the other “hard sciences”
form the heart of effective steps to regulate those activities that produce deleterious effects.
Few other areas of the law absolutely depend upon scientific knowledge. Most areas of law
attempt to regulate variable and often unpredictable human relationships. In contrast,
environmental law uses science to predict and regulate the consequences of human behavior on
natural phenomena.16 This means that we have an ongoing fundamental question
concerning the reliability of what we think we know and do not know about environmental
processes. Here the controversy over global warming serves as a prime example. One study
called into question the long-held belief that simply planting trees would significantly
reduce the effects of the greenhouse gas CO2 (carbon dioxide) closely associated with
hypotheses about global warming. These researchers found that trees (and other plants) give
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off significant amounts of methane, another greenhouse gas.17 If this proves true, the
questions of controlling the processes associated with global warming have become
infinitely more complex and difficult.

Yet, in this respect, the nature of modern scientific inquiry—coupled with concerns for
the extent and accuracy of current findings—can serve as an inhibiting factor. This
observation points up an interesting problem and dilemma. Certainly, effective action
requires accurate and reliable scientific knowledge, but how scientists conceptualize
problems has an impact on the nature of the information generated. Modern science owes
much of its success to patterns of investigation that “encourage the disaggregation of
problems into their component parts and reward efforts to tackle individual issues
piecemeal.”18 Extrapolating this approach to the sociopolitical world, the nature of the
scientific enterprise explains in part the piecemeal nature of environmental regulation. We
still have much to learn about the complex interplay between the natural and the social
world. As one study noted:19

Truly effective international environmental institutions would improve the quality of the
global environment. Much of this activity, however, is relatively new, and . . . on none
of the issues . . . do we yet have good data about changes in environmental quality as a
result of international institutional action. So we must focus on observable political
effects of institutions rather than directly on environmental impact.

Although written 20 years ago, this observation still applies to current problems.

The Limits of Litigation

Interestingly, the limitations of the responsibility/liability framework of environmental
problems as a method for dealing with new areas of concern somewhat parallels the issues
raised by the nature of modern scientific inquiry. As discussed in Chapter 11, the idea that
legal responsibility for injury should be imposed upon the party that caused the damage has
an old and honorable history. With regard to environmental issues, simply this means
“polluters should pay.” The principal difficulty arises because establishing a law of
environmental protection in this manner requires that we proceed on a case-by-case (i.e.,
piecemeal) basis.

Apart from the often lengthy time and considerable cost involved in adjudication (and the
questions of evidence, scope of competence, etc.), the major long-term environmental
issues do not necessarily present themselves as a discrete set of problems, each with a
definite technical and/or legal solution. Lawyers tend to think in terms of paradigm cases,
like oil spills, where the problems of proof are relatively easy. As we noted earlier, many
environmental problems such as global warming do not occur as discrete, bounded events.
Consider the problem of proof in the case of injury to fisheries at some distance from the
coast caused by land- or ocean-based sources that discharge relatively small quantities of
pollutants but do so relatively often. Even in the case of discrete, bounded events, proof
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may be hard to adduce. Focusing on liability makes us think in terms of oil spills, when the
major potential long-term threats may flow from the interconnected effect of many
different everyday activities—such as the use of pesticides such as DDT (for mosquitoes) or
chlordane (for termites) or the generation of electric power through the burning of fossil
fuels, or the impact of “fracking” to produce natural gas.

Beyond the episodic character of the liability framework and the time needed for
litigation lies the consideration that the results of any particular litigation using the liability
framework provide only a standard for levels not permitted. Seldom does litigation in
liability cases serve the dual function of imposing responsibility for past acts and allocating
the costs of future ones. Closely associated is the question of what action in redress would
be appropriate for violators. Does the idea that “polluters should pay” go far enough? How
do we assess the extent of the compensation? Is repair and restoration a sufficient standard,
or should the idea of punishment and punitive damages be incorporated as a matter of
course? Consider the large-scale destruction caused by the actions of Iraqi armed forces as
they retreated from Kuwait. They set fire to over 700 oil wells, causing almost
unimaginable damage:20

Day vanished into night, black rain fell from the sky, and a vast network of lakes was
born. . .lakes of oil as deep as six feet. . . . Saddam also poured 10 million barrels of oil
into the sea. Thousands of birds perished, and the people of the Persian Gulf became
familiar with new diseases.

Consider this as well with respect the coastal damage cause by the BP oil spill in the Gulf of
Mexico (2010),21 that by the Samarco dam case, or the long-term health effects caused by
the Flint situation.
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REGIMES AND ORGANIZATIONS

The International Whaling Commission (IWRC)

As one of the first international organizations set up with a conservation mission (1946),
the International Whaling Regulatory Commission (IWRC)22 had the formal mission to
provide “for the proper conservation of whale stocks and thus make possible the orderly
development of the whaling industry.”23 The IWRC is currently composed of 66 states
parties,24 and membership is open to any state that wishes to ratify the convention. The
IWRC has a small secretariat (in Cambridge, England). The politics surrounding the
history of the IWRC illustrates the dilemmas associated with developing “hard law”
standards for many perceived environmental threats. The dual nature of the mission—
conservation and orderly development of the industry—has often produced open rifts
between member states committed to commercial whaling and those opposed.

While commercial whaling has been banned since 1986, Japan has continued the
practice under a loophole that permits killing whales for scientific purposes.25 Norway has a
long-standing protest against the zero-catch policy and has refused to abide by it since
1992.26 Iceland, a new member, has started a “scientific whaling” program.27 Statements
by African and Caribbean delegates to the annual conference of the IWRC (June 2005)
show the interconnection they perceive between the necessities of economic development
and the economic opportunities they see in commercial whaling.28

The key to the convention is the Schedule, a document that mandates protection of
certain species, designates certain areas as whale sanctuaries, sets limits on the numbers and
size of catches, prescribes open and closed seasons and areas for whaling, and controls
aboriginal subsistence whaling.29 The convention specifies that any amendments to the
Schedule “shall be based on scientific findings” (Article V.2.b). Hence, the findings of the
Scientific Committee are key to redefining the Schedule. In 1975, the IWRC adopted a
new management schedule designed to bring all stocks to the levels that would sustain the
greatest long-term harvests. It did so by setting catch limits for individual stocks below their
sustainable yields. Problems arose due to lack of confidence in the scientific analyses, largely
because of the difficulty in obtaining the complex data required. The decision to declare a
moratorium on commercial whaling beginning in 1986 followed.

The IWRC Scientific Committee then undertook a mission to develop a Revised
Management Program (RMP). Based on the report of the Scientific Committee, the IWRC
set up a Revised Management Scheme (RMS) Working Group in 1994. The record from
the 2005 annual conference proves instructive. The official website notes:30

In the Commission, different views remained regarding the elements that should be
included in an RMS “package” and on whether adoption of an RMS should be linked in
any way to the lifting of the commercial whaling moratorium. Japan put forward a
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1.

proposed Schedule amendment for an RMS that inter alia would have lifted the
moratorium. The proposal did not attract the required three-quarter majority to be
adopted (23 votes in favour, 29 against and 5 abstentions).

However, in 2010 Australia brought suit against Japan in the ICJ, questioning the
“scientific nature” of its JARPA II program in the Antarctic.31 The IWRC does not
mandate compulsory arbitration proceedings, but all parties accepted the compulsory
jurisdiction of the Court (Article 36.2).32 The principal issue focused on Article VIII of the
convention:

Notwithstanding anything contained in the Convention, any Contracting Government
may grant to any of its nationals a special permit authorizing that national to kill, take,
and treat whales for the purposes of scientific research . . .

The Court accepted that the design program had elements that could “broadly be
characterized as ‘scientific research’ ” but held that the implementation did not. The
objectives outlined did not justify the scale of lethal taking; therefore the program violated
the moratorium on commercial whaling.33

In evaluating the history of the IWRC, consider that no state has acted totally in “bad
faith.” The Caribbean states may make statements (to gain negotiating leverage), but they
still work through the IWRC. The protesters—Japan, Norway, and Iceland—have
problems with the prohibition on commercial whaling. Japan agreed to submit to the ICJ.
Each state has had to justify their policies in terms of the convention. Most certainly, this
requirement has had a positive effect.

The Stockholm Conference and Declaration

The emergence of the environment as a major concern for transnational consideration came
with the 1972 Stockholm Conference. The conference produced the Declaration of the
United Nations Conference on the Human Environment (Twenty-Six Principles)34 and
provided the impetus for the creation of the UNEP by the UN General Assembly.35 In this
sense, the Stockholm Declaration occupies the same “founding” position in contemporary
environmental law as the Universal Declaration of Human Rights (Chapter 15) has in the
evolution and development of human rights law. From the standpoint of the evolution of
future legal norms, while the declaration itself contains no standards, it mentions several
specific forms of potential damage states have a duty to address (e.g., ocean dumping, toxic
discharges, and nuclear weapons) and states three general legal principles as guides for
future development:

All human beings have a “fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of dignity and
well-being.” Individuals bear a “solemn responsibility to protect and improve the
environment for present and future generations. In this respect, policies promoting or
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2.

3.

perpetuating apartheid, racial segregation, discrimination, colonial and other forms of
oppression and foreign domination stand condemned and must be eliminated.”
(Principle 1)
“States shall cooperate to develop further the international law regarding liability and
compensation for the victims of pollution and other environmental damage caused by
activities within the jurisdiction or control of such States to areas beyond their
jurisdiction.” (Principles 21–22)
States have a duty to cooperate through international agreements to “prevent,
eliminate or reduce and effectively control adverse environmental effects resulting
from activities conducted in all sphere in such a way that due account is taken of the
sovereignty and interests of all States.” (Principle 24)

Two of the general principles (Principles 21–22 and 24) merely reflect the traditional
structure of international law and the liability framework with the environment as an
explicit focus. The third (Principle 1) marks an interesting departure from traditional law
in that it embodies the idea of an individual right to a clean and healthy environment as
well as that of intergenerational equity reflected in an individual duty to “protect and
improve” the environment for future generations.

Many of the other principles note particular problems such as the depletion of
nonrenewable resources, rapid population growth, and the need for education, scientific
research, and wildlife preservation, but these have significance only as a laundry list of
potential future agenda items. Based on Indira Gandhi’s impassioned presentation, the
declaration also addressed the question of the relationship between environmental
protection and the drive for economic development in lesser developed countries (LDCs).
This issue continues as a major concern because of the expense associated with more
modern “clean” technologies. Maintaining a balance between development and the need
for environmental protection once again illustrates the tensions between state sovereignty
(potent individual interests) and the need for broad international cooperation. LDCs would
choose smoking factories if they meant a better standard of living over no factories at all—if
all that no factories meant was a clean “environment” with no improvement in the basic
economic living conditions of their citizens.

The United Nations Environmental Programme

Established by the UN General Assembly in 1972, the UNEP stands at the center of
environmental law and policymaking. As a subsidiary organ of the United Nations, UNEP
has a governing council composed of 58 states, elected in staggered terms for four years.
The rapid growth of the UNEP in terms of issue areas and regional reach illustrates both
progress and problems. In the past 35 years, UNEP has become a remarkably complex
operation. Besides the headquarters in Nairobi (which also houses the regional office for
Africa), the organization has six regional offices (Africa, Asia-Pacific, West Asia, Latin
America–Caribbean, Europe, and North America), eight divisions, and a multitude of
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linkages with NGOs and private organizations.36 UNEP has been the catalyst for
development of more than 40 formal international agreements—some global, some
regional—and for promoting discussions that have produced a number of “ministerial
declarations” and other soft-law pronouncements suggesting guidelines and principles for
developing future standards in many issue areas.

UNEP stands at the center of UN efforts on environmental matters. It has a principal
role in identifying new problems and monitoring progress, coordination, and promotion.
Yet this status should not draw attention from the fact that other UN agencies (e.g., the
Food and Agricultural Organization [FAO] and the World Health Organization [WHO]),
some even before UNEP was established, have been very much concerned with
environmental issues. Indeed, as testament to our earlier observation concerning
fragmentation of effort, UNEP has only the power of persuasion in promoting and
coordinating environmental programs and initiatives. As with human rights programs,
finance is a continuing concern. The costs of maintaining the governing council and the
secretariat come from the UN regular budget.37 Funds for other activities come solely from
voluntary contributions. While the base of donors has increased significantly over time,
contributions have seldom been sufficient to fund all programs fully.

THE UN SYSTEM AND THE ENVIRONMENT: SELECTED
INTERNET SITES

CSD www.un.org/esa/dsd/csd/csd_aboucsd.shtml

FAO www.fao.org

IAEA www.iaea.org/

IBRD (World Bank)

    Inspection Panel www.worldbank.org/html/ins-panel

    CGIAR www.cgiar.org/

IMO www.imo.org

ITTO www.lincmedia.co.jp/itto

UNCC www.un.org/wcm/content/site/climatechange/gateway

UNCCD www.unccd.ch

UNCLOS www.un.org/Depts/los

UNDP www.beta.undp.org/undp/en/home.html

UNECE www.unece.org/env
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UNEP www.unep.org

    Basel Secretariat www.basel.int/

    CBD Secretariat www.biodiv.org

    CITES Secretariat www.cites.org/eng/disc/sec/index.php

    CMS Secretariat www.cms.int/secretariat/index.htm

    Ozone Secretariat www.ozone.unep.org/new_site/en/index.php

    Regional Seas www.unep.org/regionalseas/

UNESCO: World Heritage www.whc.unesco.org/en/list

UNFCCC www.unfccc.de

UNITAR www.unitar.org

UNOLA (Treaties) www.un.org/Depts/Treaty

WHO

    Ecosystem www.who.int/topics/ecosystems/en/

    Environmental health www.who.int/topics/environmental_health/en/

    Pollution www.who.int/topics/environmental_pollution/en

WIPO www.wipo.int

WMO www.wmo.ch

WTO: Trade and
Environment

www.wto.org/english/tratop_e/envir_e/envir_e.htm
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THE EARTH SUMMIT (RIO CONFERENCE)

The UN Conference on Environment and Development, better known as the Earth
Summit, held at Rio de Janeiro in 1992, marked a second significant milestone. Attended
by 172 governments and 2,400 representatives from NGOs, the conference generated two
soft-law statements of general principles (the Rio Declaration, forest conservation) and a
program for future action (Agenda 21). As planning for the meeting took place, two
conventions were prepared for final action at the conference—the UN Framework
Convention on Climate Change (UNFCCC)38 and the Convention on Biodiversity
(CBD).39

The Rio Declaration40 dealt with the problems associated with development and
environmental quality and protection. The themes that states have a duty to consult,
cooperate, and take effective domestic action run throughout the document. Between
Stockholm and Rio, several treaties had incorporated these principles. For example, Article
5 of the Long-Range Transboundary Air Pollution Convention (1979)41 says that
consultation shall be held upon request if an activity may have an effect in other states.
Other treaties have stronger requirements, such as environmental impact assessments (e.g.,
Article 204 of UNCLOS III; the Antarctic Environmental Protocol, 199142). The debate
continues over the status of these principles as new customary rules of international law.

While the document reemphasized the principles of Stockholm (cooperation, consensus,
and intergenerational equity), Principle 3 speaks of a “right” to development, and Principle
4 defines environmental protection as an “integral part of the development process.” Perhaps
the most interesting statement comes in Principle 7, which departs from the traditional
equality assumption to talk about differential responsibility in terms of environmental and
developmental issues:

The developed countries acknowledge the responsibility that they bear in the
international pursuit to sustainable development in view of the pressures their societies
place on the global environment and of the technologies and financial resources they
command.

Because it is characterized as soft law, the declaration does not bind states to specific legal
obligations. Yet, as we have noted in these discussions, the importance and impact flowing
from public expectations can turn political statements into future commitment. For
example, Article 3(1) of the UNFCCC reflects the principle of differential responsibility
(differential duties) in providing that the states parties should deal with the questions of
climate change on the basis of “equity” and “in accordance with their common but
differentiated responsibilities and respective capabilities.” Article 3(2) emphasizes the
“special needs and circumstances of developing countries.”43 Article 20(4) of the
Biodiversity Convention states this differential clearly:
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The extent to which developing country Parties will effectively implement their
commitments under this Convention will depend on the effective implementation by
developed country Parties of their commitments under this Convention related to
financial resources and transfer of technology and will take fully into account the fact
that economic and social development and eradication of poverty are the first and
overriding priorities of the developing country Parties.

Agenda 21 Often mentioned as the blueprint for developing future management plans for
all sectors of the environment, this document has 40 chapters and runs to more than 800
pages.44 Like the Rio Declaration, Agenda 21 does not generate binding obligations. Its
importance lies in the restatement and elaboration of many general principals and
perspectives regarding specific areas of concern. Again, as with certain areas of human rights
law, understanding the delays involved with disputes over definitions, states made the
decision that it was important to move ahead with general statements of goals with an
understanding that the details would still require much negotiation. In international
politics, the devil is always in the details, but this should not diminish the giant step
involved in the production of Agenda 21.

Regarding Agenda 21, future steps in developing solutions to the extensive list of
problems identified (let alone the prospect that new ones may emerge) may occur very
slowly, for many reasons. While statements noting the need for cooperation and
consultation run throughout the document, most of these goals depend on the actions of
independent states in establishing appropriate domestic goals and mechanisms for their
achievement. As a general comment, the document glosses over some continuing areas of
deep division, such as the terms of technology transfer, trade barriers, adequacy and
availability of development assistance, financial support for international programs in
general, and questions of timetables for plans of action to achieve the goals.

The definition (and goals) of “sustainable development” continues as a problem.
Sustainable development implies the necessity to reconcile the competing demands of
global social equity, environmental protection, and economic efficiency.45 Adding
sustainable development as a requirement takes environmental planning far outside the
normal frames of reference. Doing so also raises substantive issues about appropriate goals
and measures of progress. Moreover, as a new and somewhat ambiguous goal, factoring in
global equity concerns in future planning presents two additional challenges. First, because
many goals demand action through domestic planning, those involved must proceed in
ways not part of their prior experience. Second, domestic planning will always be responsive
to local evaluations of where global equity concerns rank in terms of domestic priorities.

The Commission on Sustainable Development

As part of the machinery established to implement the goals of the Earth Summit, the
General Assembly created the Commission on Sustainable Development (CSD, under the
Economic and Social Council) to monitor progress toward achievement of the Rio
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Declaration and Agenda 21 objectives. The CSD meets every two years, at each meeting
focusing on a specific set of thematic issues.46 The Earth Summit mandated that every five
years, an international conference should convene to examine and evaluate the progress
toward the standards contained in Agenda 21. The World Summit on Sustainable
Development (WSSD) in Johannesburg in the late summer of 2002 marked the second
follow-up meeting. The 2002 Conference saw a shift in priorities from the UN perspective.
The 1997 Conference had identified the global threats as defined by the developed nations
—climate change and loss of biodiversity, for example—as the top priorities. The 2002
Conference reflected Indira Gandhi’s challenge of 30 years before—the idea that
improvement at the “micro” level formed an essential component of sustainable
development as important as the concerns at the “macro” level. Safe drinking water,
sanitation, and basic health care moved ahead of global warming and extinction of species
as priorities.47 The WSSD produced another plan of implementation.48 Yet progress over
the years after Rio seems modest. A considerable gap has seemed to exist between the
pledges made with such idealism at Rio and performance in terms of implementation since.
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TREATIES

Treaties have formed one of the main instruments for environmental regulation. Reports
vary as to the number of global and regional agreements now in force. A recent estimate
gave the number as more than 500. The greatest majority of these address regional issues;
one environmental website identifies 225 treaties that have entered into force since 1972.49

Many of these set up their own governance and monitoring structures. Rather than an
extended and detailed tour through the various treaties, in this discussion we will address
thematic areas and patterns.

Biodiversity and Land Management

The initiative for the Convention on Biodiversity (CBD)50 dates from 1981. First proposed
by the IUCN, it brought together in legal form a number of policies and proposals that had
been part of many conference agendas as well as action programs of advocacy organizations
at all levels. The primary goal of the CBD is to preserve and protect the variety of life on
Earth. Article 2 offers the following definitions:

“Biological diversity” means the variability among living organisms from all sources
including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological
complexes of which they are part; this includes diversity within species, between species
and of ecosystems.

“Biological resources” includes genetic resources, organisms or parts thereof,
populations, or any other biotic component of ecosystems with actual or potential use or
value for humanity.

Potentially, the treaty applies to the simplest organism as well as the complex ecosystems of
rainforests.

The issues in this area clearly demonstrate the complexity and interdependence of
environmental processes. Preservation of species has obvious links to deforestation51 and
desertification52 because these processes obviously produce loss of habitat. For example,
deforestation, as well as desertification, can result from a number of activities associated
with economic development projects such as conversion of forests and woodlands to
agricultural land for food production; development of cash crops and cattle ranching, both
of which earn hard currency for tropical countries; commercial logging (e.g., teak,
mahogany, and ebony), often in conjunction with development of land for agriculture; and
cutting trees for firewood.

The presence of livestock compacts the substrata, reducing the percolation rate of the soil
and resulting in erosion by wind and water. Grazing and the collection of firewood reduce
or eliminate plants that help to bind the soil. These activities can produce extreme land
degradation because, despite the often lush appearance of the rainforest, the soils of the
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tropics lack depth and coherence. Without amendment and conservation, they cannot
support agriculture or ranching for long. A cycle begins—people then must move on and
clear more forests in order to maintain production. Both the Statement of Forest Principles
and the Convention on Biodiversity cite “sustainable” exploitation as a priority. Article
15(7) of the Biodiversity Convention states that lesser developed countries must develop
conservation plans, while developed states must provide expertise and financial assistance in
the expectation of a “fair and equitable sharing” of any benefits.

Desertification has received a great deal of publicity from the news media, but scientific
knowledge in many areas still remains sparse. Almost 20 years ago, Ridley Nelson pointed
out in an important scientific paper written for the World Bank (“Dryland Management:
The Desertification Problem”) that desertification problems and processes are not clearly
defined. This still remains the case. No consensus exists among researchers as to the specific
causes, extent, or degree of desertification. Desertification occurs in many different areas of
the world with very different ecosystems. It is not just a problem of lesser developed
countries. The “Dust Bowl” saga of the American prairie lands in the 1930s stands as a
reminder of what can happen in the absence of prudent land management plans—as do
areas of Arizona and New Mexico currently. In Canada, portions of the three Prairie
provinces—Alberta, Saskatchewan, and Manitoba—comprise vulnerable drylands. In these
areas, ordinary activity without careful planning can have long-term effect.

Convention on International Trade in Endangered Species

Sponsored by IUCN, the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES)53 emerged as the first post-Stockholm environmental
instrument. As with many other treaties in the environmental area, CITES does not
substitute for national legislation. It has guidelines that provide a framework which each state
party must utilize in developing appropriate domestic legislation. Although we have adopted
Stockholm (1972) as a significant transitional event, the preparatory work for this
convention dates back to 1963—a reminder of the often lengthy process associated with
developing important international norms.

CITES merits note not only because it has evolved as an effective regime but also because
we need to distinguish between what the term framework means with regard to the
obligations it mandates in contrast with what it means with regard to other treaty regimes
such as the Vienna Convention54 (1985) and the Montreal Protocol55 (1987). In the
broader sense, the Vienna Convention provides a “framework” in that it sets general
guidelines with the expectation that future negotiations will deal with standard-setting in
specific areas through protocols or substantive amendments guided by the general
principles in the “framework treaty.” The protocols will contain explicit standards and
targets. Confusion can result because the resulting protocols often have utilized the
framework guideline approach of CITES in mandating the passage of appropriate
legislation at the domestic level. The Montreal Protocol stands as a prime example. To
summarize quickly, CITES is not a framework convention per se in the sense of guiding
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the future development of international law; rather, it sets guidelines for the development of
national law.

To reinforce an earlier point about knowledge and international concern about the
environment, note that when IUCN first proposed that certain species needed protection
from extinction, few states had thought a problem existed. Today, CITES regulates
international trade worth several billion dollars in over 30,000 species (more than 25,000
are plants).56 The trade comprises live animals and plants as well as the products derived
from them, including food products, exotic leather goods, wooden musical instruments,
timber, tourist curios, and medicines (or exotic health treatments). Monitoring includes
factors such as level of exploitation (demand) and loss of habitat. The treaty has three areas
of concern: (1) endangered species or those threatened with extinction; (2) species not
endangered, but needing monitoring to ensure sustainability; and (3) species designated by
at least one country as protected, where the state has asked international cooperation in
controlling the trade. The treaty has two administrative levels: international and domestic.
At the international level, the Conference of the Parties (COP) meets biennially. The COP
has responsibility for amendments to the three categories of protected species and for any
new resolutions affecting the implementation of the treaty. The CITES standing
committee, which meets once or twice a year depending upon demand, takes care of issues
arising between meetings of the COP. The CITES secretariat, administered by UNEP,
takes care of the everyday business associated with communications, dissemination of
information, monitoring, and assistance to field operations. Financing of the core activities
associated with COP, the standing committee, and the secretariat comes from the CITES
trust fund. Replenishment of the trust fund comes from contributions from the parties to
the convention, based on the UN scale of assessment and adjusted to account for the fact
that not all members of the United Nations are parties to the convention.57 Funds for other
activities must be raised from private sources.

At the national level, CITES works by requiring that states parties enact certain controls
with respect to international trade in specimens of selected species. All import, export,
reexport, and introduction from the sea of species covered by the convention must be
authorized through a licensing system. Each party to the convention must designate one or
more management authorities in charge of administering that licensing system as well as at
least one scientific authority to advise them on the effects of trade on the status of the
species.58

Other Relevant International Conventions (Wildlife and Land Management)

Ramsar Convention on Wetlands Signed at Ramsar (Iran) in 1971, the Convention on
Wetlands was the first international treaty aimed at the conservation of natural resources.59

The convention provides guidelines for national action with regard to the preservation,
restoration, and wise use of areas designated as wetlands. Its international administrative
structure consists of: the Conference of Contracting Parties (COCP), which meets every
three years to discuss policy issues and to report on the activities of the previous three years
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through national reports; the standing committee, which meets annually; the secretariat;
and the scientific and technical review committee. The secretariat of the Convention on
Wetlands is housed by IUCN. The treaty secretariat is an independent body serving the
contracting parties to the convention, and the standing committee. Ramsar staff receive the
benefits and services as IUCN staff members and are legally considered IUCN personnel.
The Convention on Wetlands is not part of the United Nations or UNEP system of
environmental treaties.

At the national level, each state party designates an administrative authority as the focal
point for implementation of the convention. The convention suggests that parties should
establish national wetland committees to coordinate all government institutions, as well as
interested NGOs, in dealing with water resources, development planning, protected areas,
biodiversity, education, and development assistance. Ramsar sites facing problems in
maintaining their ecological character can be placed by the country concerned on a special
list, the Montreux Record, and receive technical assistance to help solve the problems.60

Bonn Convention on Migratory Species of Wildlife The Stockholm Conference
produced the initiative for the Bonn Convention on Migratory Species of Wildlife
(CMS).61 In part, CMS mirrors the structure of CITES; it sets guidelines for national
legislation, and its international administrative structure (conference of parties, standing
committee, secretariat) has the same component institutions. In scope, the convention lists
two categories of concern: (1) species threatened with extinction and (2) migratory species
that would benefit from international cooperation. The treaty seeks to have states establish
regulations that would protect and conserve habitats, eliminate obstacles to migration, and
deal with other conditions that pose a threat. As with CITES, UNEP administers the
secretariat. A scientific council, consisting of experts appointed by individual member states
and by the COP, gives advice on technical and scientific matters.62

Unlike CITES, the Bonn Convention serves as a “framework treaty” with respect to both
international and national laws. The convention consists of six agreements and eight
memoranda of understandings (MoUs). Because states parties are not necessarily interested
in all problems of all migratory wildlife, the international structure is quite complex; states
may choose to ratify some agreements and MoUs and not others. States may elect not to
join CMS (i.e., not to sign or ratify the treaty) and yet still participate in one or more of the
MoUs. The United States has not joined CMS but participates in the Marine
Turtle/Indian Ocean MoU. In passing, we should point out the overlap in issue areas with
the IWRC (cetacean agreements).

CMS (Bonn) Convention: Agreements and MoUs63

Populations of European Bats
Cetaceans of the Mediterranean Sea, Black Sea, and Contiguous Atlantic Area
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Small Cetaceans of the Baltic and North Seas
Seals in the Wadden Sea
African–Eurasian Migratory Waterbirds
Albatrosses and Petrels

MEMORANDA OF UNDERSTANDING

Siberian Crane
Slender-Billed Curlew
Marine Turtles of the Atlantic Coast of Africa
Marine Turtles of the Indian Ocean and Southeast Asia
Middle European Population of the Great Bustard
Bukhara Deer
Aquatic Warbler
West African Populations of the African Elephant

Climate, Atmosphere, and Other Transboundary Problems

Acid rain, air quality, ozone depletion, global warming/climate change, and transport,
control, and disposal of hazardous compounds and wastes comprise some of the core
problems in this issue area.64 As many have pointed out, questions of air quality are not
new. We have reliable reports of significant air pollution from ancient smelting operations,
from the burning of coal for heat in the Middle Ages, and later from factories as the
Industrial Revolution took hold.65 In 1908, Glasgow, Scotland, had a winter inversion that
trapped smoke and killed 1,000 people. Sixty years ago, many cities in the United States,
particularly those with large steel industries—like Pittsburgh, Birmingham (Alabama), East
Chicago, and Gary—were infamous for the smoky fog (“smog”) constantly hovering over
them. In October 1948, 20 people were asphyxiated and another 7,000 hospitalized in
Donora, Pennsylvania (population 14,000). Known as the Donora Smog, it was described
as a killer fog that “dropped dogs and cats in their tracks.”66 Tokyo in the 1960s had
oxygen stations strategically placed so that for the equivalent of a quarter, you could get
“fresh air” if needed. A cartoon published in the late 1960s shows two extraterrestrial beings
landing in a flying saucer with one saying to the other: “The rules here are simple: in
developing countries, don’t drink the water; in developed countries, don’t breathe the air.”

The difficulties here, as with other issue areas, stem from the traditional structure of
international law. Each state clearly has responsibility for the airspace (or other activities
that occur within) above its territorial jurisdiction. The contemporary questions come from
responsibility for areas outside the territorial domain of any state. For effective regimes to
develop, a more effective sense of the atmosphere as a shared resource and common
concern must evolve. Time becomes an important issue, both because responsible
regulation necessitates a timetable for phasing out pollutants and converting to alternative
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substances and because of the long-term persistence of the pollutants already in the air.
Some chlorofluorocarbons (CFCs) may take 50 years or more to become totally inert.67

Table 18.1 highlights some important issues and themes.

Framework Convention on Long-Range Transboundary Air Pollution68 Sponsored by
the United Nations Economic Commission for Europe (UNECE),69 the Framework
Convention on Long-Range Transboundary Air Pollution (LRTAP) addresses the problem
of acid rain. The convention now has 51 states parties. This includes the United States and
Canada.70 LRTAP is an international framework convention that to date has eight
protocols addressing specific problems (see Table 18.1). The executive secretary of UNECE
performs the secretariat function. The treaty has modest goals. States agree to limit and
gradually reduce air pollution, particularly pollution that may have transboundary impact.
The regime established does not deal with questions of potential liability from damage
caused by transboundary pollution. While progress here remains slow, each of the protocols
continues to gain acceptance as evidenced by new state ratification.

TABLE 18.1

Treaty Type Settlement Sponsor/Dispute
Subject Matter

Governance

Long-Range
Transboundary
Air Pollution
(LRTAP)
(1979)

Regional framework UNECE negotiation
or other mutually
agreed method

Acid rain Executive Body; EMEP
(Scientific Programme);
Working Group on
Effects; Working Group
on Strategies; Secretariat
(UNECE)

Vienna
Convention for
Protection of
the Ozone
Layer/Montreal
Protocol
(1985/1987)

International
framework

UNEP negotiation Regulates 96
chemicals that
have ozone-
depleting
properties

Conference of Parties;
Technology/Economic
Assistance Panel;
Secretariat; (TEAP)
(Ozone,
UNEP)/Implementation
Committee

Framework
Convention on
Climate
Change/Kyoto
Protocol
(1994/1997)

International
framework

United
Nations/Compliance
Committee,
Conference of
Parties

Reduction of
greenhouse gases

Conference of Parties;
Subsidiary Body for
Scientific and Technical
Advice; Subsidiary Body
for Implementation
Partner Agencies;
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Secretariat (Bonn)

Basel
Convention
(1989)71

Conventional-
multilateral72/requires
domestic legislation

UNEP/Compliance
Committee

Control
transboundary
movements of
hazardous wastes
and their disposal

Conference of Parties;
Compliance
Committee; Secretariat

Stockholm
Convention on
Persistent
Organic
Pollutants
(2001)

International
framework

UNEP/negotiation
or other mutually
agreed method

Twelve priority
toxic organic
compounds73

Conference of Parties;
POP Review;
Committee Secretariat

LRTAP PROTOCOLS

All protocols74 have entered into force.

The 1999 Protocol to Abate Acidification, Eutrophication and Ground-Level
Ozone; 26 parties.
The 1998 Protocol on Persistent Organic Pollutants (POPs); 30 parties.
The 1998 Protocol on Heavy Metals; 30 parties.
The 1994 Protocol on Further Reduction of Sulphur Emissions; 29 parties.
The 1991 Protocol Concerning the Control of Emissions of Volatile Organic
Compounds or Their Transboundary Fluxes; 29 parties.
The 1988 Protocol Concerning the Control of Nitrogen Oxides or Their
Transboundary Fluxes; 34 parties. Entered into force February 14, 1991.
The 1985 Protocol on the Reduction of Sulphur Emissions or Their
Transboundary Fluxes by at Least 30 Percent; 25 parties.
The 1984 Protocol on Long-Term Financing of the Cooperative Programme for
Monitoring and Evaluation of the Long-Range Transmission of Air Pollutants in
Europe (EMEP); 43 parties.

Vienna Convention for the Protection of the Ozone Layer (1985) A widespread concern
with the effects of CFCs on the ozone layer prompted action that produced the
international framework treaty.75 To understand the myriad factors involved in effective
action here, one merely needs to note that Freon—at the time, a widely used gas in
refrigeration and air conditioning units as well as aerosol spray cans—is a CFC. Phasing out
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the use of Freon, developed explicitly for refrigeration purposes, by itself had very real
economic costs in terms of retooling and conversion. In 1987, states negotiated the
Montreal Protocol on Substances that Deplete the Ozone Layer,76 which set explicit goals
for reduction of both CFCs and halons (widely used in fire extinguishers). By 1989,
concern had arisen that the original goals in the protocol were too lenient. The parties then
adopted the Helsinki Declaration on the Protection of the Ozone Layer, which specified a
2000 deadline for the total phaseout of CFCs and the phaseout of halons as soon as
economically feasible.77 Now ratified by 196 states, the Vienna/Montreal regime has been
considered a success story.78

Framework Convention on Climate Change (1994) Aimed at reducing the emissions of
carbon dioxide (CO2) and other greenhouse gases,79 the UNFCC achieved immediate and
almost universal acceptance. The difficulties came with the follow-on Kyoto Protocol.80

Negotiations to provide standards began at the first COP in Berlin in 1995 and resulted in
the adoption of the Kyoto Protocol at the third COP in Kyoto, Japan, in 1997. Many
countries signed the Kyoto Protocol (including the United States), but did not carry
through with ratification and/or acceptance due to the treaty’s lack of specificity in
monitoring and compliance rules. A second round of negotiations finally produced the
Marrakesh Accords, adopted at the seventh COP. The protocol entered into force in
February 2005 after ratification by the Russian Federation.81

The treaty reflects the development debate by placing the main burden of reducing emissions
on the developed countries.82 The UNFCC website notes:

Because economic development is vital for the world’s poorer countries—and because
such progress is difficult to achieve even without the complications added by climate
change—the Convention accepts that the share of greenhouse gas emissions produced by
developing nations will grow in the coming years. It nonetheless seeks to help such
countries limit emissions in ways that will not hinder their economic progress.

The United States has refused to ratify the Kyoto Protocol. In rejecting the protocol,
President George W. Bush questioned the underlying science and noted that the treaty
requirements would harm the U.S. economy and would diminish U.S. sovereignty over its
own economy. President Bush also objected to the exemption for India and China, which
rank in the top five of current CO2 producers.83

The Protocol currently has 192 Parties (191 States and 1 regional economic integration
organization). The first commitment period of the Kyoto Protocol expired in 2012.
Negotiations for a successor instrument resulted in the “Doha Amendment to the Kyoto
Protocol” signed in early December 2012. During this second commitment period (2013–
2020), Parties committed to reduce Greenhouse Gas emissions by at least 18 percent below
1990 levels. As of October 1, 2016, 70 countries have ratified the Doha Amendment.
However, a total of 144 instruments of ratification are required for the entry into force of
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the amendment.84 The United States has not.

The Paris Agreement (2016) The Paris Agreement builds upon the UNFCC. At this
writing it has 77 ratifications and will enter into force on November 4, 2016. The
Agreement commits Parties to undertake a concerted effort to combat climate change. The
goal is to commit to measures that will keep global temperature rise this century below 2
degrees Celsius (3.6°Fahrenheit) above pre-industrial levels, and ideally, to only 1.5 degrees
Celsius (2.7°F).85 The agreement relies on Parties making their “best efforts through
‘nationally determined contributions’ (NDCs) and to strengthen these efforts in the years
ahead.” All Parties have committed to report regularly on their emissions and on their
implementation efforts.86

Nuclear Problems

The resumption of nuclear testing by the Soviet Union and the United States in 1962,
together with the growing problem of how to dispose of dangerous radioactive waste
materials, pointed up the relevance of including Article 25 in the 1958 Convention on the
High Seas. The article provided that each state should take measures to prevent pollution of
the seas from the dumping of radioactive waste, taking into account any standards and
regulations that might be formulated by competent international organizations. The treaty
also called for cooperation by all states with the relevant international agency in taking
measures to prevent pollution of the seas—or the airspace above—resulting from any
activities with radioactive materials or other harmful agents.

The question of nuclear tests was partially settled outside the framework of any
international organization. After 425 announced test blasts, the United States, Great
Britain, and the Soviet Union succeeded in producing the Partial Nuclear Test Ban Treaty
(PTBT, Moscow Treaty) of 1963. The instrument, which came into force on October 10,
1963, represented an agreement among the three powers to “prohibit, to prevent, and not
to carry out any nuclear weapons test explosions or any other nuclear explosion” in the
atmosphere, in outer space, or under water. Underground testing was excluded deliberately
because of Russian insistence that adequate inspection of such tests would open the way to
espionage. The three parties also agreed in the treaty to refrain “from causing, encouraging
or in any way participating in the carrying out of any nuclear weapons test whatever.”

This provision was quite obviously aimed at France and the People’s Republic of China,
both of which continued open-air testing.87 France halted all testing in 1996, but still has
not acceded to the PTBT. China has traditionally been reluctant to participate in the
international regimes restricting nuclear testing. It originally criticized the PTBT as a
“fraud” designed to preserve the superpowers’ nuclear monopoly. However, although
China has not signed the PTBT, it has been in de facto compliance with the treaty since its
last atmospheric nuclear test on October 16, 1980. On March 21, 1986, China stated that
it had not conducted atmospheric testing for years and announced a permanent end to its
aboveground testing. China also did not sign or state its adherence to the Threshold Test
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Ban Treaty (TTBT, which restricts underground test yields to below 150 kilotons), but has
been in de facto compliance with the treaty since its 660-kiloton explosion on May 21,
1992.

The omission of underground testing in the 1963 agreement was rectified in part when
the United States and the Soviet Union concluded a treaty on the Limitation of
Underground Nuclear Weapon Tests, signed in Moscow on July 3, 1974, and entering into
force on the day of exchange of ratifications.88 This treaty, in turn, was followed by the
American–Soviet Treaty on Underground Nuclear Explosions for Peaceful Purposes
(Moscow and Washington, May 28, 1976).89 These last two agreements were
supplemented by an agreement, initially of five years’ duration, on ceilings for underground
nuclear tests.

Testing continued, and by 1989 the United States had recorded 932 test explosions as
against 638 for the Soviet Union. The latter had resumed underground testing on February
28, 1987, after a 19-month moratorium, following repeated unsuccessful calls for the
United States to follow suit. After conducting an underground nuclear test on July 29,
1996 (its 45th test), China began a self-imposed moratorium on testing, effective July 30,
1996. On September 24, 1996, China signed the Comprehensive Test Ban Treaty
(CTBT), even though the treaty draft banned peaceful nuclear explosions (PNEs) while
allowing national technical means (NTM) of verification. China insisted that the PNE ban
be reviewed after 10 years, that NTM not be abused to infringe on Chinese sovereignty,
and that the CTBT be considered only a first step toward more general disarmament.90

The United States has signed but not ratified the CTBT.

Transboundary Problems Until the Soviet nuclear plant accident at Chernobyl caused
widespread atmospheric and river pollution, the only relevant treaty was the 1963 Vienna
Convention on Civil Liability for Nuclear Damage.91 Following the Chernobyl event, the
International Atomic Energy Agency (IAEA), utilizing a conference of experts (1986),
developed a comprehensive Convention on Early Notification of a Nuclear Accident92 and a
Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency. The
Soviet Union has ratified both. Both have entered into force. The IAEA also developed a
1994 Convention on Nuclear Safety (78 states parties).93 A 1997 Convention that would
amend the 1963 Vienna Convention and a separate 1997 Convention on compensation for
nuclear damage have been signed but are not yet in force.94 Beyond these conventions,
customary international law imposes an obligation on all states not to permit activities on
their territories that might cause significant environmental injury to other nations. Finally,
the United Nations Convention on the Law of the Sea, although not drafted with nuclear
accidents in mind, is arguably relevant with regard to the release of contaminated cooling
water into international waters.

The Fukushima nuclear plant, destroyed by a giant tsunami in March 2011, again raised
fears of widespread contamination. In terms of severity of impact, officials raised the level
of risk to a 7, the highest on the International Nuclear Events Scale, ranking it with
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Chernobyl.95 Given the extended lives of many of the radioactive elements released, the
area around the plant may have to remain uninhabited for many decades. Still, despite the
rating, the long-term impact is likely to be much less severe than Chernobyl. The major
difference between Fukushima and Chernobyl flows from the sequence of events. The
Chernobyl accident started with a huge explosion and a major release of radioactive
material high into the atmosphere, with a radioactive cloud that deposited fallout over a
large part of Europe. The releases at Fukushima have been over a longer period and a
smaller area, but the scale of evacuation and other population protection measures
necessitated by the accident has clearly surpassed everything except Chernobyl.96

Under both the existing nuclear conventions and the proposed protocols, TEPCO, as
the “operator” of the Fukushima plant, is liable under international law to parties injured
by the plant’s radioactive releases. This presumes, however, that the injured parties have
access to a court with jurisdiction over the operator. Moreover, the monetary amount of
that liability could far exceed both TEPCO’s assets (if any such assets remain after
payments to Japanese victims) and any insurance or international compensation fund
established for accident victims under the pending protocols to the Vienna Convention.97

Marine Pollution and Dumping Pollution through the dumping of nuclear wastes became
a problem not yet solved. Although all “nuclear nations” had adhered to the International
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter (London, 1972), several countries ignored the prohibitions established through that
instrument. The Soviet Union and later the Russian Federation admittedly dumped, over
decades, nuclear reactors and nuclear wastes from warships and icebreakers into the Arctic
Ocean and the Sea of Japan. As late as October 11, 1993, a Russian military tanker
dumped 237,000 gallons of nuclear wastes into the ocean some 300 miles north of Japan.
Norway and Japan have been particularly worried about long-term destruction of fishing
waters. Despite international protests, the Russian government indicated that such
dumping would continue. Under the 1992 START II Treaty, Russia agreed to dismantle
part of its nuclear submarine fleet. Decommissioning of nuclear submarines at naval
facilities on the Kola Peninsula in the north and at Vladivostok in the Far East has evoked
international concern. However, on October 21, 1993, the Russian government announced
that such disposal of radioactive wastes in oceans would cease, provided other countries
would help to build treatment facilities. In late 1993, Russia had 225 nuclear-powered
submarines, 3 nuclear battleships, and 7 icebreakers, with a total of 407 reactors producing
26,000 cubic meters of liquid and solid reactor wastes each year. The Environmental
Protection Agency (EPA) noted that fuels are being stored in vessels not designed for this
purpose off Murmansk, the largest population center north of the Arctic Circle. Fears of
mishap are growing in that area.98

The United States had dumped radioactive wastes some 19 miles offshore from
Gloucester, Massachusetts, between 1946 and the 1970s. Dumping also occurred in the
Farallon Islands area near San Francisco. There, some 47,500 barrels of wastes were
dumped 30 miles from shore.99
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In November 1993, a total of 42 of the 71 countries represented at the formulation of
the 1972 Convention attended a meeting in London. At the meeting, 37 of those countries
agreed on a permanent prohibition on the dumping of radioactive wastes at sea. The five
states abstaining were Russia, England, France, China, and Belgium. Two previous
opponents of the ban, the United States and Japan, supported it.
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CONCLUSION

The negotiations surrounding the evolution of international environmental law clearly
illustrate the “politics” and hence the problems of legal development because the issues
involved the classic dilemma of immediate satisfaction versus long-term costs. Most
environmental issues require that governments take conscious decisions to address issues
that can have short-term, adverse economic effects on their states in return for promised
long-term benefits for all states. Programs to deal with environmental issues clearly directly
connect the issues of real short-term costs weighed against projected long-term benefits in
tangible ways that many other areas do not. As a result, we have many treaties that do no
more than impose a duty to consult and coordinate—many soft-law incentives and few
hard-law imperatives. Finance and the “sustainable development” question continue as core
problems in need of solutions.
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he questions relating to law and the use of force clearly constitute the most
contentious and frustrating areas of international law. Here the default

assumptions discussed in Chapter 1 inevitably color the discussion because of the obvious
comparison to domestic criminal law and states “breaking the law.” As with other areas, the
issues are much more complex than that simple judgment. Historically, the law on the use
of force has divided into two distinct categories: the jus ad bellum that presumably governed
the resort to war and the jus in bello or the law governing individual conduct within war.
This chapter addresses questions relating to the jus ad bellum, slightly redefined to mean the
right to resort to force. Chapter 20 will cover the basics of the jus in bello and Chapter 21
will examine modern war crime trials.
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A PERSPECTIVE ON THE USE OF FORCE IN THE
CONTEMPORARY WORLD

Two thousand years ago, Cicero simply stated that “in war the laws are silent.”1 Given the
nature of contemporary violence, many might agree that that observation still applies. Yet
the issues come not from silence, but from perceptions that because of its broad prohibition
coupled with the limited nature of the situations it addresses, the current law is not
responsive to many situations in the contemporary world that might require force to
rectify. Evaluating the action of NATO in resorting to air strikes against Yugoslavia (Serbia)
during the Kosovo War (1999), a prominent law professor expressed the frustration felt by
many over what she perceived as the limitations of law in dealing with a modern tragedy:
“How can an effort so broadly supported in its objectives—to stem Belgrade’s expulsion of
ethnic Albanians from Kosovo and block a gross violation of international law—be so
uncertain in its legal basis?”2

The problems stem from the assumptions made by the men drafting the Charter of the
United Nations. Given the horrendous carnage and destruction in both World War I and
World War II, they were determined to put an end to the use of force by states for
aggressive purposes (Article 2.4). In doing so, they adopted a model roughly based on a
criminal law model that prohibited the use of force except in self-defense (Articles 51, 52).
The Charter model has several deficiencies. First, it presumed that armed conflict in the
future would occur only between states. Indeed Article 2.7 provides that “Nothing
contained in the present Charter shall authorize the United Nations to intervene in matters
which are essentially within the domestic jurisdiction of any state.”

Second, it postulates that a clear distinction can be drawn between conditions of war and
conditions of peace—either a state is at war or it is not. In this, it lacks the distinctions that
appear in domestic law that permit assessments of degrees of culpability. The Charter has no
language except the rather vague “threat to the peace, breach of the peace, or act of
aggression” (Article 39) to determine if an international violation is the equivalent of first-
degree murder or justifiable homicide.

In the contemporary world, while the Charter views the world in black and white,
statesmen have to deal with situations that are “shades of gray.” The range of conflicts
where states have felt the need to use force extends from responses to terrorism and
insurrection and transboundary guerrilla raids to “cod wars” over fishing rights (Iceland and
the United Kingdom) and classic invasions (Iraq–Iran, Vietnam–Cambodia, U.S.–Iraq). In
the contemporary literature, consider how many different descriptions of conflicts appear
characterizing various situations in which force has been used. In addition to war, one finds
civil war, internal armed conflict, international armed conflict, humanitarian intervention,
hostilities, police actions, and counterterrorism to name just a few. Many jurists have called
for a modern status mixtus, or intermediacy concept. This describes a condition between
peace and war that, as the introduction notes, has increasingly become part of the modern
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political landscape. Still, the concept has not yet become a formal part of accepted
international law despite its advocacy by several well-known jurists.3

Third, action by the UN requires that all five permanent members of the Security
Council agree on a characterization of a particular situation, persuade at least three of the
other ten nonpermanent members, and then decide upon appropriate measures through a
resolution. Finally, note that the Charter in Article 2.4 does not prohibit war, but the
unilateral use of force. The word “war” occurs only once in the Charter—in the Preamble.4

Because a large number of modern armed conflicts have taken place without an official
declaration of a state of war, the term armed conflict has been used, when deemed to be
desirable, in the discussion to follow. This follows the usage in the relevant post-World
War II documents.

A Note on Lawfare and Warfare

The concept of lawfare has gained a good deal of currency over the last 20 years. Although
the ideas associated with lawfare may have roots as old as Grotius, globalization has
provided the economic and technical capabilities to make it a feasible practice during the
twenty-first century. While the concept dates back further, the term lawfare has been
attributed to Major General Charles Dunlap Jr. who defined the idea as “using—or
misusing—law as a substitute for traditional military means to achieve an operational
objective.”5 This formulation sees law as a weapon that may substitute for conventional
weaponry in certain circumstances. Lawfare includes tactics such as working with others to
find legal means of attacking the sources of funding and recruitment for terrorists,
promoting action aimed at creating new law at both the national and international levels
directed toward intimidating and inhibiting actions that could have a negative effect on
national security, as well as public and private cybersecurity.6 Indeed, in a recent study,
Orde Kittrie argues that in some cases lawfare can be more cost efficient and effective than
using conventional means. Kittrie notes that China has incorporated lawfare into its
strategic doctrine, while Israel, in response to the effective use of lawfare by advocates for a
Palestinian state, has set up a formal office devoted to develop lawfare strategies.7

A Brookings Institution announcement of an expanded lawfare project in 2015 had a
slightly broader conceptualization:8

We mean to devote this blog to that nebulous zone in which actions taken or
contemplated to protect the nation interact with the nation’s laws and legal institutions.
We will, [we are] sure, construe this subject broadly to include subjects as far-flung as
cybersecurity, Guantánamo habeas litigation, targeted killing, biosecurity, universal
jurisdiction, the Alien Tort Statute, the state secrets privilege and countless other related
and not-so-related matters . . .

Benjamin Wittes, a founder of the original Lawfare Blog, argues that, “The name Lawfare
refers both to the use of law as a weapon of conflict and, perhaps more importantly, to the

635



depressing reality that America remains at war with itself over the law governing its warfare
with others.”9

Equally important is the misuse of lawfare. The best examples come from the current
practices of ISIL. Anticipating air strikes, the insurgents place arms and military supplies
into densely populated civilian neighborhoods, and legally protected facilities such as
schools and hospitals creating massive “human shields.”10 Any attacks against these areas
will immediately result in cries of outrage over the violations of international humanitarian
law resulting in negative publicity for the effort to suppress the movement. Lawfare also has
acquired a negative connotation for some. The criticisms are too diverse to summarize here,
but they all point to one fear—international law will become seen solely as a framework for
narrow justifications for the exercise of sovereign power.11
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THE CLASSIC DEFINITION OF WAR

Before the mid-twentieth century, the world of the international lawyer was much simpler.
The resort to war was not illegal. In examining textbooks written before the UN Charter,
one always finds two distinct sections (sometimes two distinct volumes): the law of peace
and the law of war.12 One set of laws governed states during peaceful relations; another set
of laws governed states during war. International law said nothing about the transition from
peace to war. The law did not prohibit war; rather, it viewed the institution as a normal
function of sovereign states.

The rights claimed did not have to have legal or moral merit. Failing to gain its objective
by peaceful means, a state was free to pursue its aims by recourse to force. Doing so
required only a formal declaration of war. A declaration of war set up a “state of war” in
which the formal laws of war applied. Legally, a state of war did not have to mean overt
clashes between armed forces. It only meant that relations between the two states, and
between the two states and third-party states, were now controlled by the laws of war.13

Self-help and self-preservation formed the essential underpinnings of state sovereignty.
Until the twentieth century, states had few economic and other essential connections

that produced transaction links of sufficient importance and magnitude to constitute an
opportunity for coercive exploitation. The ties produced by globalization form a very recent
phenomenon. Apart from persuasion, subsidy, and bribery, forms of armed coercion were
often the only means available. Force short of war (retorsion, retaliation, and reprisal) and
conduct within war (jus in bello) were ostensibly roughly governed by the twin principles of
necessity and proportionality, but the resort to force remained deeply wedded to a rather
open-ended perception of necessity. States could and did use force to gain political
advantage.14

Curiously, while war was not governed by law, presumably the law did regulate the resort
to force short of war (reprisal, retaliation).15 As Brownlie points out, during the nineteenth
century as mass armies, increasing interdependence, and public opinion made war more
expensive and difficult to justify both politically and pragmatically, states increasingly
resorted to more limited uses of force rather than war.16
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PRE-CHARTER ATTEMPTS TO REGULATE THE USE
OF FORCE

Hague Conferences of 1899 and 1907

The arrival of the mass army and the continuing discoveries of more efficient weapons led
in the late nineteenth century to the first serious attempts to limit war as a legally accepted
method of enforcing legal rights and changing the rules of law. The two Hague
Conferences of 1899 and 1907 represented early efforts to mitigate the impact of war.17

Neither of these conferences seriously addressed the idea of limiting the right of states to
resort to war. Rather, they concentrated upon the idea of making war more humane.18 The
conferees had planned another meeting in 1914. Ironically, it was canceled because of war.
The 1907 Hague Conventions still underpin much of the law of international armed
conflict.

The Interwar Period

The Covenant of the League of Nations provided in its preamble an acceptance by the
contracting parties of an obligation not to resort to war. On the other hand, the covenant
did not totally outlaw war. Member states could still go to war under certain conditions
(Article 12; Article 13; Article 15[7]; Article 17). Primarily, the assumption that debate and
time could defuse situations that might otherwise erupt into overt conflict underlay the
procedures and obligations states had under the covenant. Perhaps paralyzed by the fear of
provoking another war, the League failed in its mission to keep peace because member
states lacked the collective political will to take effective action.

Article 16 of the Covenant did provide for the imposition of sanctions against a member
of the League of Nations that had resorted to war in violation of its obligations under the
covenant. The article was applied in only one of the five major instances in which such a
violation did take place. In 1934, in connection with the Chaco War between Bolivia and
Paraguay (1932–1935), many members of the League, all deciding that Paraguay had
violated the covenant, began an arms embargo—originally imposed on both belligerents—
on Paraguay alone. When Japan invaded Manchuria in 1931, the Assembly concluded that
“without any declaration of war, part of the Chinese territory has been forcibly seized and
occupied by the Japanese troops.”19 Nevertheless, the Assembly finally decided Japan had
not resorted to war in violation of the Covenant, and therefore Article 16 did not apply.
When the Soviet Union attacked Finland in late 1939, the Assembly did act under Article
16(4) and expelled the Soviet Union from the organization. Expulsion was not
implemented by any follow-on collective enforcement action.

Only in the case of the Italian invasion of Ethiopia in 1935 did the Assembly conclude
that the invasion represented resort to war in violation of the Covenant and that Article
16(1) was applicable. Collective economic sanctions were therefore authorized against Italy.
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These were not enough, however, and the failure to adopt the obviously effective measures
of an embargo on oil shipments and a closing of the Suez Canal to Italian shipping led to
Italy’s successful defiance of the League and to the Italian conquest of Ethiopia.

Kellogg–Briand Pact (Pact of Paris, 1928)20

Much has been written about the Kellogg–Briand Pact, deriding its idealism and lack of
impact. Still, the agreement does stand at the center of the efforts to “outlaw” aggressive
war. Note the adjective aggressive because none of the interwar proposals prohibited every
kind of war. The General Treaty for the Renunciation of War (Kellogg–Briand Pact, or
Pact of Paris) was signed in Paris on August 27, 1928, by representatives of 15 states and
was ratified or adhered to by 65 nations. The treaty has only two operative clauses. Article 3
dealt with the question of entry into force. It contained no provision for denunciation or
enforcement and did not state a date of termination. It thus is an extremely rare modern
instance of a perpetual agreement. This latter fact alone may be taken as an indication of
the instrument’s optimistic and unrealistic aspects.21

The agreement did not abolish the institution of war as such. Under its terms, resort to
war was still allowed in legally permissible self-defense and as an instrument of collective
action to restrain an aggressor. As with the Covenant, the treaty also did not abolish resort
to war between a party to the treaty and a country not party to the treaty. The pact,
furthermore, did not prohibit the resort to war against a country that had violated the
treaty’s provisions. The Pact of Paris failed to provide a means of enforcing compliance
and, even more important, did not define the measures and methods through which
relations between states might be changed without resorting to force.22

Both Kellogg–Briand and the Covenant continue to raise important questions about
how far and fast the law can evolve. As noted elsewhere, progress depends upon a judicious
blend of pragmatism (art of the possible) with idealism (a desired evolutionary goal).
Clearly, any rule, to be effective, must correspond to the needs of states to be accepted or it
will not impact the practice of states. Charles De Visscher expressed this concept well when
he wrote, “A normative (lawmaking) treaty the content of which is too far in advance of
development in international relations is stillborn, just as a treaty that ceases to be exactly
observed in the practice of governments is no longer valid in its formal expression.”23 Or,
as the eminent lawyer who translated De Visscher’s book observed, “Law cannot be built
upon a heedless sacrifice of reality.”24 Yet progress depends upon a judicious blend of
idealism and pragmatism; otherwise, the lowest common denominator will always define
the norm.

The reason to spend some time in examination here has to do with the debate in
Chapter 21 over the validity of several charges made at the Nuremberg War Crimes Trials
as well as the relevance of the UN Charter framework to events in the contemporary
world.25 Arguably, aggressive war had become a crime, but statesmen and lawyers alike still
postulated an essential connection between the availability of force as a sanction and the

639



preservation of state interests. Despite the trappings of a treaty, the Pact of Paris had little
effect on state practice. Many of the states that had signed it denied validity through their
own practice. Armed conflicts in the ensuing decade were both more numerous and more
serious than they had been between 1919 and 1928.26 As another prominent contemporary
international lawyer has recently noted, “A process of decision making constitutes a
normative system only when those affected believe that in general they have an obligation
to obey its results.”27
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THE UNITED NATIONS28

The experience of World War II and the approaching abolition of the League of Nations
combined to bring out a renewed attempt to circumscribe resort to force by the provisions
incorporated in the Charter of the United Nations. Article 2 of that document contains the
key obligations:

2.3 All Members shall settle their international disputes by peaceful means in such a
manner that international peace and security, and justice, are not endangered.
2.4 All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations. (Emphasis added)

The Charter went beyond the provisions of the Covenant and the Pact of Paris in that the
members of the United Nations renounced not only their right to go to war—except in
instances of individual or collective self-defense (Articles 51 and 52)—but also their right
unilaterally to resort to the threat or the use of force. One should note that the only
reference to war in the Charter occurs in its Preamble (“determined to save succeeding
generations from the scourge of war”). Elsewhere, “threat or use of force” and “threat to the
peace, breach of the peace, or act of aggression” are used in reference to situations in which
the new organization, through the Security Council, could take action under specified
conditions.

The divisive nature of the postwar world affected the organization’s ability to respond as
ideally planned, and the capacity of the organization to deal effectively with the unexpected
nature of the issues. The unanimity required for productive Security Council deliberation
and action quickly fell prey to the imperatives of the Cold War. But, equally important, the
Charter was constructed to deal with a particular kind of challenge. The Charter (as well as
the customary law) rests upon a specific conception of military conflict and its conduct.
Charter operations presupposed that armed conflicts would be between two territorial states
conducted by regular army forces that would be clearly identified through distinctive
uniforms and insignia.29 It took for granted that states would have the capacity to control their
own territories. The UN Charter regime presupposes stable governments operating within
well-defined and accepted territorial borders with an identifiable and integrated population.

Over the past 50 years, incidents that fit this characterization have been the exception
rather than the rule. Nuclear weapons changed the prudential calculus associated with
large-scale conventional war. The political dynamics of self-determination and economic
justice displaced interstate war as a principal concern. Nonstate actors began to play major
roles, sometimes as initiators of low-intensity transborder military activity against states.
Weak states fell prey to internal wars fueled by societal cleavages of various types. The
United Nations, so fundamentally tied to a statist foundation, had to face demands that it
support and promote policies that transcended state claims to absolute primacy—such as
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human rights and, preeminently, self-determination.

Collective Security and the Security Council

In structure, the UN Charter plan sets up a centralized collective security system. Note that
in form, most domestic legal orders are centralized collective security systems. In both,
members have the right to use force in self-defense only in instances of “necessity,” and
then only until the centralized authority provides the requisite protection or assistance. The
difference between the United Nations and the domestic context is obvious. In the
domestic context, designated agents (law enforcement officers of various kinds) perform the
enforcement function for the larger community. In the international context, the members
of the society must themselves undertake the action necessary to redress violations.30

Theoretically, all members of the United Nations take on an open-ended obligation to take
appropriate action against those who transgress Charter norms through unauthorized uses
of force if and when the Security Council has made an appropriate determination. The
heart of the process is the willingness of the Security Council to make a determination that
a threat to the peace, a breach of the peace, or an act of aggression has occurred (Chapter
VII, Article 39). So long as they do not violate Charter norms, the means selected by the
SC may not coincide with strict maintenance of what lawyers see as “black letter” law in
specific circumstances.31 The language of Article 39 and of subsequent provisions in
Chapter VII is vague and permissive.

The inclusion of the Security Council in the Charter follows the pattern of settlements
since Westphalia that have assumed that powerful states have special duties and
responsibilities for the maintenance of the order produced by the settlement. Article 24
confers the responsibility for maintenance of the peace on the Security Council. The
Security Council currently has five permanent members (United States, Russian
Federation, People’s Republic of China, France, and the United Kingdom) and ten
nonpermanent members elected for two-year terms. The permanent members possess a
“veto” power in that a negative vote by any one of the five will result in the defeat of a
resolution or decision.32 From the beginning, writers asserted that the principal chore of
the Security Council centered on maintaining or restoring the peace and that has always
necessitated agreement or acquiescence among the powerful.

Security Council procedures do not in any way generate parallels with judicial
proceedings. The process of decision with regard to cases considered and actions adopted is
both selective and arbitrary. Nothing in the Charter requires the acts that the Security
Council deems as threats to the peace or breaches of the peace to be illegal, nor does the
Charter explicitly require that responses be proportionate to the intensity of the breach or
threat. While the General Assembly has developed a definition of aggression,33 the
circumstances that may constitute a “threat to the peace” or a “breach of the peace” remain
open-ended.34

Defining the Scope of Self-Defense
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As we noted earlier, from the beginning the system did not work as designed. This situation
engendered a number of interesting debates. The first raged over the scope of self-defense.
Given that the machinery of collective security did not work as envisioned, states sought to
define the situations that might give rise to the right of “self-defense” as broadly as possible.
For example, one of the first cases to come to the Security Council involved a claim for self-
determination in the form of a demand to end the colonial rule of the Dutch in Indonesia.
The government of the Netherlands sought unsuccessfully to claim a right of self-defense in
justification of its attempts to suppress the uprising. This pointed to the problem of
defining what exactly constituted an “armed attack.” States could agree on the abstract
principles that governed the exercise of self-defense. The twin principles of necessity and
proportionality presumably govern all uses of force, even in wartime.35 The questions
concerned defining the scope of circumstances, the necessity, that would permit a valid
exercise of the right.

The initial debate actually had two separable themes. One theme focused on the
language of Article 51, which begins with the phrase “If an armed attack occurs” (emphasis
added). The second focused on the ineffectiveness of the Charter regime. As a little exercise
in lawfare, consider the following questions. In the first theme, did the opening phrase
represent the single contingency that absolutely defined self-defense, or did it represent only
a suggestion of one contingency under which states might exercise self-defense?36 If one
accepts the first assertion, then what constitutes an armed attack? Does support for
revolutionary groups constitute an armed attack? Do other forms of so-called indirect
aggression constitute an armed attack? If one accepts the second interpretation, what
additional factors would then define “other” contingencies? Does the right of self-defense
include a right of preemptive action?37 If it includes a right of preemptive action, does that
right extend to a preemptive nuclear strike? The camps were divided—some feared
expansion of the right to the point where the norm provided no restraint and thus sought
to define necessity as narrowly as possible; others argued that given the paralysis (and slow
procedures) of the Security Council, states needed a relatively broad grant to ensure their
security.38

Note that the prior exercise excluded another possibility. The second theme did not
necessarily preclude the first. It focused on the phrase in Article 51 that states, “Nothing in
the present Charter shall impair the inherent right of individual or collective self-defense if
an armed attack occurs against a Member of the United Nations, until the Security Council
has taken the measures necessary to maintain international peace and security.” It held very
simply that if the Charter provisions were ineffective—that is, if the Security Council did
not act—the customary law governing the use of force remained intact. The difficulty with
this argument is its presumption that pre-Charter customary law specified a well-defined set of
normative principles.

Textbooks routinely have relied on the Caroline case39 as defining the elements of self-
defense in the customary law. The incident involved a raid by the British across the Niagara
River to destroy supplies stored there by a rebel group that had conducted raids into
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Canada. The most conspicuous aspect of the case may be the definition of self-defense put
forward by Secretary of State Daniel Webster. Webster demanded that the British
government prove a “necessity of self-defense, instant, overwhelming, leaving no choice of
means, and no moment for deliberation.”40 The principal difficulty with this case stems
from the simple fact that no text or reference up to WWI, including the first two editions
of Oppenheim’s classic, includes a discussion of self-defense, relying instead upon self-
determination. Indeed, between Caroline and the drafting of the Charter, no clear evidence
of any state practice invoking self-defense exists. The Webster definition itself presents a
problem in terms of modern practice in that many actions justified in terms of self-defense
lack the “immediacy” component falling closer to the classic pre-Charter definitions of
reprisal and retaliation.

Relying on self-defense can produce some interesting formulations. For example, in
justifying its invasion of East Pakistan in 1971, India claimed self-defense on the basis of
“refugee aggression” by Pakistan.41 Despite their perception that the United Nations would
provide no relief, the Israelis continued to rely upon an “accumulation of events” rationale
(several separate provocations justify a major retaliation in self-defense) to justify a
contention of self-defense in response to Palestinian attacks, rather than resorting to the
older reprisal or retaliation framework.42 The gap between justification and practice led a
number of scholars to question the continuing relevance of the Charter prohibition on the
use of force narrowly defined.43

The debates here constitute a graphic example of the ongoing tension with respect to law
and order at the international level (Chapter 1). Events such as those associated with 9/11
will always raise calls for immediate retaliatory action, couched in terms of redress and
justice, because it generates a perceived necessity. Apart from appropriate targets, the
questions will often center on the question of whether those actions that states feel are
“necessary” to vindicate their rights will undermine or promote the rule of law. States
acting on the basis of immediacy may set precedents of unilateral self-help that serve
perceived short-term needs without regard to the longer-term implications for a stable
order. Responses to terrorism are not the only area where these questions arise. The long-
standing debate over “humanitarian intervention” to stop potential human rights tragedies
raises similar issues.

Aggression: Another Controversy Over Definitions

An interesting feature of the evolution of law in the twentieth century stems from the
massive amount of effort spent in trying to define aggression. For many, defining aggression
became important. As developed through the 1920s and 1930s, self-defense, the legitimate
use of force, was in response to aggression, or the illegitimate and/or illegal use of force.
Curiously, in the period between the two world wars, a divergence of opinion emerged
among jurists and statesmen over whether it was desirable to advance a legal definition of
aggression. Both the League of Nations and the UN spent much time and effort in trying
to develop a definition of aggression. The efforts of the League, the UN, and other
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interested parties reflect a “legislative” perspective in that those engaged sought to develop
formal definitions and standards to guide future practice. On the other hand, many
statesmen felt that a definition should evolve through state responses on a case-by-case
basis. They believed that the complexity of circumstances dictated that a definition emerge
from actions in actual situations and the resulting judgments of the collective organs of the
international community. This scenario would permit a full appreciation of the facts in any
particular situation that might arise. Those holding this view argued that a rigid definition
might be abused by an unscrupulous state to fit its aggressive design. An opinion widely
held in Britain rejected the attempts to define aggression because it would be “a trap for the
innocent and a signpost for the guilty.”44

Unlike the League, the General Assembly did approve a definition, Resolution 3314
(XXIX), by “consensus” (without vote).45 Keep in mind that General Assembly resolutions
do not create obligatory rules of international law. Of more interest here is the change in
styles of justification over the past 60 years. As a legal term, aggression has fallen out of use.
Recent texts in international law have spent little or no time in examining this debate.46

From “War” to “Armed Conflict”

Post World War II, the legal significance of the term war has all but disappeared. Those
who write about conflicts may still use the term to describe serious conflicts, and statesmen
may use the term to describe a seriousness of effort. At present, the United States has
asserted that it is engaged in a war on terrorism; but this has little international legal
significance. States no longer declare war in the legal sense. The Geneva Conventions and
the two Protocols Additional apply to “armed conflicts” (see Chapter 20).47 The
commentaries on Common Article 2 of the four Geneva Conventions note, “There is no
need for a formal declaration of war, or for recognition of the existence of a state of war, as
preliminaries to the application of the convention. The occurrence of de facto hostilities is
sufficient.” The commentary then notes that the insertion of the phrase “armed conflict”
was deliberate because:48

[a] State which uses arms to commit a hostile act against another State can always
maintain that it is not making war, but merely engaging in a police action, or acting in
legitimate self-defence. The expression “armed conflict” makes such arguments less easy.
Any difference arising between two States and leading to the intervention of members of
the armed forces is an armed conflict within the meaning of Article 2, even if one of the
Parties denies the existence of a state of war. It makes no difference how long the conflict
lasts, or how much slaughter takes place.

This statement still leaves open a number of questions. Sporadic border raids or other
occasional “hostilities” involving the armed forces of two states would appear to fall short of
an armed conflict because, intuitively, an armed conflict would seem to imply a level of
intensity and some duration beyond an occasional raid or clash.49 Other issues arise
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concerning the scope of application of the Geneva Conventions, but we will defer these
until Chapter 20.

For the moment, as with the debate over self-defense, the question revolves around the
standards for determining the threshold of armed attack. The International Court of Justice
(ICJ) explored these questions in the Nicaragua case (see Chapter 17). The United States
had submitted in the preliminary stages of the proceedings that El Salvador, Costa Rica,
and Honduras had suffered armed attacks from Nicaragua of a nature to permit action in
collective self-defense. The court first noted that states must refrain from many “less grave
forms of the use of force.” Citing the Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation Among States in Accordance with the
Charter of the United Nations,50 the Court specifically listed reprisals involving the use of
force; any forcible action that might deprive persons of the right to self-determination,
freedom, and independence; organizing or encouraging any kind of transborder raid or
terrorist act; and any act that might aid in the violent overthrow of or cause civil strife in
another country.51

The ICJ then observed that while prima facie they are not permissible, these activities do
not necessarily constitute “armed attack” unless they pose significant problems. Hence, the
Court noted that sending armed bands across a border in significant numbers would
constitute an armed attack. Merely providing assistance in the forms of weapons, logistics,
or finance would not. Thus, in defining armed attack, the ICJ used a test that might be
labeled intensity in context. Given the evidence at its disposal, the court found that
Nicaragua had assisted in supplying arms to the opposition in El Salvador, but that “[e]ven
at a time when the arms flow was at its peak . . . that would not constitute such armed
attack.”52 Lacking a situation that rose to a level constituting armed attack, the ICJ found
the U.S. claim of collective self-defense to have no merit.
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TERRORISM AND SELF-DEFENSE

The framers of the Charter clearly did not foresee the rise of nonstate actors capable of
carrying out activities that would pose major threats to international peace and security.53

States have an inherent right to use force to defend themselves. Yet no generally accepted
definition of terrorism exists in terms of international criminal law.54 Note that the
discussion to this point has proceeded on the basis of some important underlying
assumptions—an armed attack involves a significant ongoing set of actions by a state or states
that could seriously affect the security and stability of another state (or set of states). The
events of September 11, 2001, raised an interesting set of contingencies characterized by
the simple question of trying to assimilate the sporadic actions of terrorist groups to the
idea of armed attack in order to justify a legal response in terms of self-defense.

The reader must keep in mind that the fundamental structure of international law still
depends upon the state as principal actor even when discussing human rights and
international criminal law. First and foremost, the events of 9/11 and those earlier directed
against U.S. targets (the U.S.S. Cole, and the Kenyan and Tanzanian embassies) represent
armed attacks by nonstate actors. The difficulty in dealing with all of these attacks lies first
in finding an appropriate characterization of the act in terms of international law and,
second, in determining what that characterization might mean in light of permissible
responses with respect to international law. Third, it has to deal with the question of
appropriate targets for response.

A complementary question involves the attribution of responsibility to states that might
provide “terrorists” a safe haven from which to operate. To frame the question simply: The
events of 9/11 certainly involve individual criminal acts, but to what extent do they
generate state responsibility (Chapter 11) under international law? State responsibility
requires an act of sufficient significance imputable to the state. Under international law, can
a nonstate actor carry out an “armed attack” within the meaning of the current law? If the
group responsible does not meet the test of being either a state or an agent of a state, the
acts have the quality of ordinary criminal acts.55 Equally, if the states most closely identified
with the nonstate group lack the capacity to control the group’s activities, then the question
again becomes one of appropriate response. A Security Council finding that the attack was
a “breach of the peace” or “act of aggression” under its authority in Article 39 would still
leave open the question of the appropriate target(s) of any action to redress the situation.
One can agree that victim states ought to have a right of response, but against whom and
under what rationale remain the focus of intense debate.

Terrorism and Preemptive Self-Defense

Much of the renewed debate centers on the claim that states have a right to anticipatory
action in self-defense. Indeed, the Caroline involved just such an action. Although a point
of discussion early in the self-defense debate post World War II, the possibility of nuclear
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war tended to promote a consensus around a narrower set of parameters that excluded
anticipatory action. Note that anticipatory self-defense as a rationale is open to potential
abuse and self-serving claims in ways that narrower interpretations are not.

On the other hand, the change in circumstances even before 9/11 had regenerated the
debate over the permissibility of anticipatory action. This time, the debate had a new
wrinkle. The questions revolved around the possibility of preemptive action in self-defense.
The difference between anticipatory and preemptive rests upon the nature of the
contingencies addressed. Anticipatory self-defense depends upon a “palpable and imminent
threat” in the sense of Webster’s definition in the exchange over the Caroline. Preemptive
self-defense moves the nature of the contingency back from imminent and threatening to
“an incipient development that is not yet operational . . . but permitted to mature could
then be neutralized only at a higher and possibly unacceptable cost.”56

The United States has claimed the right to engage in preemptive action in self-defense
for some time. President Bill Clinton and British Prime Minister Tony Blair used it
implicitly in their justification of the continued action to keep Iraqi military capabilities at
relatively low levels.57 President Clinton disclosed that his administration had plans to
attack North Korean nuclear facilities if they resumed activity.58 President George W. Bush
echoed these themes in more explicit terms in asserting, “We must take the battle to the
enemy, disrupt his plans and confront the worst threats before they emerge.”59

In the cases that follow, this obligation means the connection between the original events
and the targets must be explicit. To the extent that states have found the norms governing
self-defense irrelevant or constraining, is there an alternative set of standards that will find
the extensive consent and support among the members of the community of nations to be
considered law? Some tentative answers may be gleaned from a brief examination of some
cases: the U.S. response to the embassy bombings in Kenya and Tanzania, and the U.S. and
allied invasion of Afghanistan. Because of its special context, the action against Iraq will be
considered as part of the discussion of the events (and expectations) flowing from the
aftermath of the Iraqi invasion of Kuwait.

Kenya and Tanzania

In August 1998, bombs destroyed U.S. embassies in Kenya and Tanzania. Two weeks later,
the United States launched military strikes against targets in Afghanistan and the Sudan,
justifying the strikes as “retribution” and “a measure of self-defense against the imminent
threat of terrorism.”60 Russia condemned the strikes as “aggression,” but agreed one day
later to issue a statement condemning terrorism.61 The government of the Sudan protested
the missile strike on Sudan as did the Taliban Islamic movement, along with Iran, Iraq,
Libya, Pakistan, Russia, Yemen, Palestinian officials, and certain Islamic militant groups.
The secretariat of the League of Arab States condemned the attack on Sudan as a violation
of international law but was silent as to the attack on Afghanistan. Saudi Arabia expressed
qualified support. Australia, France, Germany, Japan, Spain, and the United Kingdom
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1.

2.

expressed varying degrees of support for the U.S. action.62 Instead of a resolution
condemning the United States, the General Assembly expressed “its grave concern at
persistent violations of human rights and breaches of international humanitarian law in
Afghanistan, as exemplified by reports of mass killings and atrocities committed by
combatants against civilians and prisoners of war.”63 The criticism from small states and
Muslim fundamentalists must be analyzed in light of subsequent General Assembly action
in approving the resolution critical of Afghanistan.

Afghanistan

The Security Council had previously passed Resolution 1267 on October 15, 1999.64

Resolution 1267 demanded that the Taliban cease its activities in support of international
terrorism. It also demanded the extradition of Osama bin Laden to the appropriate
authorities to bring him to trial for the bombings of two U.S. embassies in Africa in August
1998. To enforce these demands, the Council imposed a flight ban on any aircraft “owned,
leased or operated by or on behalf of the Taliban,” and put a freeze on all financial
resources controlled by the organization. The Resolution also announced the establishment
of a Sanctions Monitoring Committee. In Resolution 1333 (2000), it further refined and
strengthened the sanctions imposed in Resolution 1267.65

Promptly after the events of 9/11, the Security Council passed Resolution 1368
unanimously.66 The resolution

Unequivocally condemns in the strongest terms the horrifying terrorist attacks which
took place on 11 September 2001 in New York, Washington, DC, and Pennsylvania
and regards such acts, like any act of international terrorism, as a threat to
international peace and security. . . .
Expresses its readiness to take all necessary steps to respond to the terrorist attacks of 11
September 2001, and to combat all forms of terrorism, in accordance with its
responsibilities under the Charter of the United Nations.

The Security Council subsequently passed Resolution 1373 on September 28, 2001. In
light of the previous discussion, and subsequent action by the United States citing this
resolution as justification, the language and comprehensive nature of the resolution become
important. The resolution required member states to take a number of actions that would
suppress and repress “any form of support, active or passive, to entities or persons involved
in terrorist acts, including by suppressing recruitment of members of terrorist groups and
eliminating the supply of weapons to terrorists” (para 2.a). In particular the resolution
concentrated on measures directed at crippling the resource base of suspected terrorist
groups.

Invasion of Afghanistan
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On October 7, 2001, the United States, Australia, and the United Kingdom initiated
military action against Afghanistan.67 This action generated a heated debate, more among
lawyers than among states.68 Many doubted that the two resolutions authorized unilateral
action in retaliation. Much of the commentary revolved around technical questions of
interpretation—can one interpret the language of the two Security Council resolutions to
justify the unilateral use of force in self-defense? Kofi Annan, the secretary-general of the
United Nations, affirmed that the states that launched the strikes did so within the
parameters of the two resolutions.69 Resolution 1378 (November 14, 2001)70 did not
mention the invasion, but did support “international efforts to root out terrorism.”
Pakistan, despite its links with the Taliban, characterized the invasion as “an action against
terrorists . . . and their sanctuaries and their supporters.”71 The editorial pages of major
European papers clearly supported the invasion.72 Japan, Turkey, Egypt, Jordan, Nigeria,
and South Africa supported the strikes. Russia offered use of bases within its territory.73

China, while relatively noncommittal, did not overtly oppose. Iran, Sudan, Indonesia, and
Malaysia were openly in opposition. Saudi Arabia refused permission to use bases in their
territory as a staging area. The balance of state opinion seemed to accept the evidence of
connection between the Taliban government and the activities of Al-Qaeda (state
responsibility) sufficient to support the coalition’s justification for the invasion.74

UN Forces

Article 42 of the UN Charter authorizes a UN military command. It has never been
implemented. Nonetheless, multinational forces operating under the aegis of UN approval
have taken several different forms. In two cases, the invasion of South Korea by North
Korea in 1950 and the invasion of Kuwait by Iraq in 1991, the United Nations has
authorized the use of force to redress the situation; but the most interesting development
here involves the evolution of innovative and alternative means to promote or preserve
peace in specific situations. The United Nations has posted military observer groups to
supervise truces, cease-fires, and borders. To note a current debate over the role of the
United Nations, should the United Nations authorize “peacekeepers” or “peacemakers”?

The question of the legal basis for the United Nations to use armed forces posed
immense and practical problems for the future work of the organization in keeping the
peace. The authority of the United Nations to create armed forces comes from Articles
1(1), 39, 41, and 42. Should the Security Council consider that measures provided for in
Article 41 would be inadequate or have proved to be inadequate, it may authorize such
action by air, sea, or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other
operations by air, sea, or land forces of members of the United Nations.

Note that the Security Council, not the General Assembly, is the agency mentioned in
Article 42. In December 1946, the Security Council authorized the first “peacekeeping”
experience of the United Nations to investigate the post-World War II boundary disputes
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between Greece, Bulgaria, Albania, and Yugoslavia. The Council created a Commission of
Investigation. However, in September 1947, the Council shifted the disputes to the
General Assembly. A month later the Assembly established in fact the first nonmilitary
peacekeeping unit, a Special Committee (UNSCOB) that lasted from 1947 to 1954.75 The
General Assembly acted later to establish the first of the UN Emergency Forces (UNEF I)
during the Suez crisis (1956), and the West Irian Security Force, but outside those
particular occasions, the organization of peacekeeping activities by the United Nations has
remained in the hands of the Security Council.

United Nations Command: South Korea

The Korean conflict marked the first direct test of the collective security system. The
situation began in June 1950 with the movement of troops trained in North Korea across
the 38th parallel into territory occupied by the Republic of Korea.76 Both Korean entities
claimed the right to govern the entire peninsula. In the absence of the USSR, the Security
Council determined that the attack constituted a breach of the peace, fixed responsibility
on North Korea for an armed attack, and called for an immediate cessation of hostilities,
followed by withdrawal of North Korean troops to behind the 38th parallel.77

While the decision in form appeared as a collective response, the United States
engineered the decision.78 Fifteen other states contributed nominal amounts of troops and
other logistical support, but the United States bore the brunt of the cost of field operations
in terms of material and manpower.79 When the Soviet Union returned to block further
action by the Security Council, the United States moved, through the Uniting for Peace
Resolution,80 to empower the General Assembly to carry on supervision of the war effort.
An expansion of the original mandate to restore the status quo ante led to intervention by
the People’s Republic of China (PRC) and a two-year stalemate before a negotiated
armistice. The General Assembly found that “by giving direct aid and assistance to those
who were already committing aggression in Korea,” the Chinese had “engaged in
aggression.”81

If the United States had not taken the lead and pushed, one can speculate that the
organization would have ignored the conflict and that other major states, occupied with
their own troubles at home (major domestic economic reconstruction), would have
acquiesced in whatever result ensued because Korea did truly stand on the extreme
periphery of their interest.82 The action in Korea still highlighted what the United States
and its supporters perceived to be an important principle, though tainted somewhat by
ideological overtones, the lack of a truly collective character in prosecution of the war, and
the failure to exercise prudential restraint at critical moments. Despite these shortcomings,
even given the ideological divide and the Chinese intervention, the action was justified in
upholding a basic principle of the new regime.

The Iraqi Invasion of Kuwait (1991)
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On August 2, 1991, Iraq invaded Kuwait.83 This occurred after a year long crisis in which
Iraq had put pressure on Kuwait in a bid to gain aid, economic concessions, and debt
relief.84 At first Iraq claimed that the government of Kuwait had been overthrown in a
coup d’état and that the new government had asked for aid.85 Saddam Hussein then
attempted to justify the annexation of Kuwait through radical Islamic rhetoric by claiming
that the annexation had constituted a religious duty because the al-Sabah family (Kuwait’s
ruling family) had presided over an artificial state set up by the British. Hussein contended
that the invasion was a jihad that had liberated Kuwait from dominance by Western
infidels.86

On August 6, the Security Council—by a 13–0 vote—put in place a trade and financial
boycott of Iraq and of occupied Kuwait (Resolution 661).87 The European Union, Japan,
and the greatest majority of countries in the region had quickly denounced the invasion.88

By a unanimous vote, on August 10, the Council (in Resolution 662) declared the seizure
and occupation “null and void under international law.”89 The United States almost
immediately acted to position troops in the Gulf. Both the United Kingdom and France
sent troops, while Germany and Japan pledged financial support. When Iraq failed to
withdraw, the Council passed Resolution 665 on August 25 that authorized states to use
military means to enforce a blockade.90

Twenty-three states eventually sent ships in support of the action. With Iraq standing
firm in its refusal to withdraw, on November 29, 1990, the UN Security Council
(Resolution 678) voted to authorize the United States and its allies to expel Iraq from
Kuwait by force if Iraq refused to withdraw by January 15, 1991.91 Further attempts to
resolve the situation through negotiation produced no results. The United States, France,
the United Kingdom, and Saudi Arabia initiated air strikes against Iraq on January 16,
1991.92 When this action and continued negotiation again failed to secure an Iraqi
withdrawal, the coalition mounted a concerted ground attack on February 24. That attack
resulted in the total expulsion of the Iraqi Army from Kuwait by February 28.93 On April
7, 1991, the coalition proclaimed the northern “no-fly zone” over Iraq (north of 36 degrees
latitude) to protect the Kurds. In August 1992, the coalition announced a similar southern
no-fly zone to protect Iraq’s Shi’a majority. On April 11, Iraq consented to UN Resolution
687 (passed on April 3). Under its terms, Iraq agreed to destroy or remove all long-range
ballistic missiles and all nuclear, biological, and chemical weapons (WMD).94

We need to note the nature of the dissent here. While the greatest majority of Arab states
supported the action, few lesser developed states did so. In the Americas, only Argentina
provided active support. Even in what seems the paradigm case, many states were reluctant
to authorize the use of force when other sanctions failed to provide redress. While the
European Union openly condemned Iraq’s invasion as a violation of law, and many
members contributed military forces or financial support, others seemed less willing to
move beyond economic sanctions.95
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UN PEACEKEEPING

As violent as the post-World War II era has been, the remarkable fact is that invasion in the
classic sense has occurred so few times. When an invasion has occurred, international
reaction has on the whole condemned the initiator, and sanctions have been forthcoming.96

Considering the exceptions—Tanzania–Uganda, Iran–Iraq, and Vietnam–Cambodia
(Kampuchea)—the rule may well be that pariah states should expect no protection from the
good citizens of the community. Of equal relevance is that, whether from prudence or
other motives, states have exhibited a strong reluctance to authorize or initiate armed coercion
as a sanction except as an absolute last resort.97

Peacekeeping and Peace Enforcement

The UN Charter does not contain the word peacekeeping, nor does it contain any language
that suggests the procedures that have evolved other than of committing states to peaceful
means of settling disputes. Peacekeeping has taken many different forms. These have
reflected the very diverse situations that have occurred. Actions have ranged from unarmed
observation teams sent to monitor cease-fire agreements in the India–Pakistan conflict
(UNMOGIP) and the first Arab–Israeli War (UNTSO), to the commitment of 20,000
troops sent to keep the newly independent Congo from being partitioned (ONUC) after
receiving its independence from Belgium.

Suez 1956: UNEF I

The first armed peacekeeping mission (UNEF I) was deployed in October 1956 to
maintain a cease-fire between Britain, France, and Israel on one side and Egypt on the
other. Reacting to a declaration by Egyptian President Gamal Adel Nasser that Egypt had
nationalized the Suez Canal, Britain and France sent expeditionary forces to occupy the
canal zone. Israel took the opportunity to join the action by invading the Sinai Peninsula.
Of the three principals, only Israel justified its actions as self-defense. The British and
French rationales drew more straightforwardly on the traditional doctrine of self-help (vital
national interests, and protection of lives and/or property of nationals). The evidence
indicated virtually no positive support from third parties for the justifications advanced by
the principals. The overwhelming majority of states clearly and strenuously rejected all of
the justifications for the action.

The general idea behind the peacekeeping force was to position lightly armed UN forces
between the opposing hostile forces in order to permit negotiations or other activities such
as troop withdrawals to take place.98 The force (UNEF I) was established by the General
Assembly using the language of the Uniting for Peace Resolution rather than by the
Security Council. The innovative organizational response to Suez stands as an inventive
mechanism put in place to skirt the recent memories and perceived lessons of Korea. In

653



justifying the troop deployment, delegates took great pains to emphasize that the operation
did not constitute an enforcement action and had no military objectives in the usual
sense.99 The principles developed during the first effort continue to govern peacekeeping
operations.

The Congo

The success of UNEF I led to the establishment of a second force ONUC (Organisation
des Nations Unies au Congo) to deal with the chaos in the former Belgian Congo after it
gained independence in 1960. The combination of many competing factions, lack of
resources, and no stable central government placed the peacekeepers in an untenable
situation in that those involved saw them as another competing faction rather than
neutrals. In the midst of it all, Secretary-General Dag Hammarskjold was killed in a plane
crash during an inspection tour. The operation ended in 1964 to extremely mixed
evaluations.

Post Congo to the Present

After the problems encountered by ONUC, peacekeeping was not a major concern until
the turmoil that occurred with the end of the Cold War. Between deployment in Cyprus
(UNFICYP) and 1986, the UN authorized only five operations, three of which dealt with
the continuing Arab–Israeli conflict (UNEF II, UNDOF Golan Heights, UNIFIL
Lebanon). In the next seven years, 1987–1994, the Security Council quadrupled the
number of resolutions it issued, tripled the peacekeeping operations it authorized, and
multiplied by seven the number of economic sanctions it imposed per year.100 The annual
budget for peacekeeping increased from $250 million to $3.5 billion.101 Doyle and
Sambanis argue that:

[T]he rules as to what constitutes intervention and what constitutes international
protection of basic human rights shifted as well. The traditional borders between
sovereign consent and intervention were blurred . . . A newly functioning United
Nations . . . was seen to be a legitimate agent to decide when sovereignty was and was
not violated.102

Other regional organizations, the Organization of American States (OAS) and the
Organization of African Unity (OAU, now the African Union or AU), have adopted
“operational” rules of sovereignty that define basic responsibilities of governments.
Presumably these set up benchmarks to determine when intervention may be
permissible.103

Three basic principles have underpinned UN peacekeeping operations from UNEF
(1956) to the present: consent of the parties, impartiality, and nonuse of force except in
self-defense or necessity to fulfill the mandate.104 For peacekeepers, any use of force should
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be considered a measure of last resort. If force becomes necessary, then it should be limited
to the minimum level needed to accomplish the desired end while maintaining the overall
goals of the mission and mandate.105 These principles have sometimes undermined the
effectiveness of peacekeeping operations, as in Sierra Leone where the requirement of
impartiality produced a situation that mandated an unworkable partnership from the
beginning. Operations have also suffered from imprecise and vague mandates, deficiencies
in planning, funding, ill-trained troops, and availability of timely intelligence.

A considerable gap between premise and promise exists. First, peacekeeping is very
expensive. The budget for fiscal year 2012–2013 was $7.2 billion dollars.106 Conflicts of
interest among the five permanent members of the Security Council, issues and costs of
funding, the prevalence of internal wars, the shadow of the failure in Somalia,
uncooperative governments, unprofessional troops as peacekeepers, and inadequate
operational mandates have hampered collective efforts.

The peacekeeping–peacemaking relationship has been a critical one for policy makers in
setting up the mandates that control what actions a UN force may take. So have issues of
timing. For example, leading UN member states resisted deploying a peacekeeping force
into the Congo in 1999 until a peace agreement was in place between warring factions (and
neighboring states). During the interim, many civilians died and a comprehensive peace
agreement proved elusive. When it finally came, it did not hold for very long. Peacekeepers
might have promoted such a peace agreement earlier, and perhaps one that was more
successfully implemented. On the other hand, peacekeeping forces could actually hamper
conflict resolution efforts by removing incentives for continuing negotiation. If this occurs,
then keeping the peace will require continued deployment with all its political and financial
implications. This has been the standard critique of UN peacekeeping forces in Cyprus
(UNFICYP, since 1964) and on the Golan Heights (UNDOF, since 1974).

Peacekeeping forces, when deployed, have often found themselves in situations where
parties have not yet given up on armed force or the commissions of atrocities as a means of
accomplishing objectives.107 Doyle and Sambanis summarize the reasons for failure of the
mission in Rwanda:

Unfortunately, it [UNAMIR—UN mission in Rwanda] was dispatched without a
concept of operations that bore a resemblance to the situation on the ground. A woefully
underresourced peacebuilding mission premised on the comprehensive consent of the
parties was sent to implement a peace that could not have been more flimsy, if it was not
illusory from the moment it was signed.108

Simply, a mission cannot keep peace, if there is no peace to be kept, or if it lacks
appropriate resources, or if it has instructions that do not mandate action appropriate to the
“ground truth” of the situation. In this case, the peacekeeping effort in Rwanda suffered
from all three. At the beginning, so did the effort in Darfur.
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THE UNITED STATES, THE UNITED NATIONS, AND
IRAQ (2003)

After the first Gulf War,109 the community of nations struggled with the questions dealing
with the ongoing resistance of Iraqi authorities to the application of Security Council
Resolution 683. Even before 9/11, the United States had pushed hard on questions
concerning Iraqi compliance. As we have noted, debate over proper use of force had been a
continuing point of contention. Bosnia, Somalia, Rwanda, and Kosovo, each representing a
different set of contextual issues, generated sharp debates over the efficacy of, and the costs
associated with, the use of military force. Opinions differed widely over the efficacy of the
use of armed force as a method of obtaining or maintaining peace. Over a dozen years, the
UN framework aimed at “containment” seemed to work, if only at a minimal level. The
events of 9/11 changed the U.S. perspective. The Security Council approved a series of
resolutions termed oil for food to permit Iraq to meet its domestic economic needs.

On September 12, 2002, the day after the attacks on the World Trade Center in New
York City, President George W. Bush detailed U.S. complaints before the General
Assembly. He specifically noted repeated Iraqi resistance to the full implementation of the
16 Security Council resolutions directed toward Iraq since the first Gulf War. In particular,
President Bush charged that Iraq continued to shelter terrorist organizations, buy weapons,
and develop WMD.110 Over the next two months, the United States continued to press the
argument that continued Iraqi resistance to full compliance with Council mandates posed a
potential threat to international peace and security. In October 2002, the U.S. Congress
passed the Joint Resolution to Authorize the Use of United States Armed Forces Against
Iraq, which gave President Bush the power to use military force with or without Security
Council approval.111

Intense diplomatic activity at the United Nations produced Security Council Resolution
1441,112 which passed unanimously early in November 2002. In Resolution 1441, the
Council required that inspections, which had been suspended, begin again within 45 days.
It repeatedly noted that any “material breach” found by the inspectors should not
automatically lead to war. The use of force would require an explicit authorization.

After the inspections began, the United States and United Kingdom again voiced doubts
about Iraqi compliance. On February 5, 2003, U.S. Secretary of State Colin Powell
presented a case for military intervention in Iraq to the UN Security Council. On the other
side, in mid-February 2003, French Foreign Minister Dominique de Villepin stated, “Such
intervention could have incalculable consequences for the stability of this scarred and fragile
region. It would compound the sense of injustice, increase tensions and risk paving the way
to other conflicts.”113 Even if Iraq did have an ongoing chemical and nuclear weapons
program, Villepin went on to say that he believed the presence of UN weapons inspectors
had produced positive results. Villepin also suggested that France would veto any resolution
allowing military intervention offered by the United States or Britain, even if a majority of

656



the UN Security Council members voted for it. The PRC was aligned with France.
Opinion seemed heavily against the use of force.114

On March 17, 2003, President George W. Bush delivered an ultimatum to Saddam
Hussein. Two days later, the president announced the beginning of military operations (“a
coalition of the willing” that comprised 48 states, including the United Kingdom, Italy,
Poland, and Spain) aimed at unseating the Iraqi government.115 The debate over the
legality of the action continues.116 Unlike the first Gulf War (the Iran operation in 1991),
UN Secretary-General Kofi Annan characterized the invasion of Iraq as “illegal.”117 A
number of states—including Spain, the Ukraine, and Bulgaria—later withdrew their
troops, citing changes in policy and increasing opposition at home.
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POSTCOLONIAL, IMPERIAL CONTINUATION,
AND/OR BORDER WARS

The UN Charter regime presupposes stable governments operating within well-defined and
accepted territorial borders with an identifiable and integrated population. None of these
conditions have obtained over the past 70 years. It is in these issue areas that the failure of
the United Nations to evolve as a center of authoritative procedures for resolving disputes
by peaceful means has most importance. Is it reasonable to expect that a design for a stable
world that never existed should totally govern the rather chaotic one that does? Based on
the preceding discussion, between Cold War strictures and anticolonial imperatives, no
forum apart from state-to-state negotiation has existed for resolution of outstanding or
newly generated issues. Arguments defending the status quo often asserted that the newly
formed states had no respect for “the law,” but asserting disrespect in this context implies
that the law has some relevance to the issue. The availability of authoritative and legitimate
procedures for settlement has to be an important factor.

In this environment, the UN approach of fostering negotiation seems appropriate. In
surveying the cases, the decisions (or “no calls”) reflect an important attitude—the
unwillingness to impose any one version of the status quo as defined by past practice. In many
cases of border conflicts, the question of who decided the original border—or disputes over
historical claims to areas left unresolved for other reasons—has no clear resolution on the
basis of preexisting understandings.

Similarly, with wars of continuation, wars of postcolonial succession, and postcolonial
wars, the lack of a widely accepted, preexisting, stable status quo as a benchmark against
which to make judgments constitutes the best explanation of state reactions to these cases.
To reiterate an earlier point: “[I]t would have made no sense for the international
community to insist that the parties keep the peace when there was no peace to keep.”118

To reiterate a previous point, law is a conservative technique that depends upon a broad
underlying agreement of the values to be conserved for its effectiveness. If the participants
in Cyprus, Kashmir, and the Arab–Israeli conflict all see themselves as victims of a
continuing wrong at one another’s hands that produces an unacceptable future risk with no
effective redress available through third-party intervention, the value of restraint on other
than short-term prudential calculation has little payoff. The violence here did not breach a
long-standing, peaceful status quo. Rather, the wars mark short-term phases where violent
contexts become relatively more violent. Accordingly, the costs of coercively restraining the
parties would be enormous, requiring major commitments of military and political
resources. Third-party states have threatened sanctions in some cases, but their efforts have
focused largely on creating the conditions that might eventually produce an acceptable
status quo.

658



THE RESPONSIBILITY TO PROTECT AND
HUMANITARIAN INTERVENTION

The International Commission on Intervention and State Sovereignty used this concept as
the central theme of its 2001 report, The Responsibility to Protect. The report built on “the
idea that sovereign states have a responsibility to protect their own citizens from avoidable
catastrophe––from mass murder and rape, from starvation—but that when they are
unwilling or unable to do so, that responsibility must be borne by the broader community
of states.”119 The idea became an important part of the 2004 debate on United Nations
reform. Given the lack of international response to the successive humanitarian disasters in
Somalia, Bosnia-Herzegovina, Rwanda, Kosovo, and Darfur (Sudan), the High-Level Panel
on Threats, Challenges and Change stated in its report that it found a growing acceptance
of a new interpretation of sovereign rights: that sovereign governments have the primary
responsibility to protect their own citizens from such catastrophes, and when they are
unable or unwilling to do so, that responsibility should be taken up by the wider
international community.120

In 2005, the UN General Assembly adopted the principle of the responsibility to protect
—or RtoP, its UN abbreviation—in a unanimous resolution advocated by
nongovernmental organizations.121 The Security Council made its first express reference to
the concept in Resolution 1674 (2006) on the protection of civilians in armed conflict.122

In accepting RtoP, the Security Council helped bridge the gap between so-called legitimate
(ethically justifiable) and legal (legally authorized) intervention. Note that the Kosovo
Commission, a group of independent experts had first advanced these two principles in
1999 while investigating the North Atlantic Treaty Organization’s (NATO) intervention in
Kosovo.123 It deemed NATO’s actions “illegal but legitimate,” in the sense that the
Western countries had performed a legitimate rescue of oppressed Kosovars likely to suffer
ethnic cleansing under Slobodan Miloševiš’s leadership. Interestingly, this initiative draws
from a long tradition in political thought based upon Thomas Hobbes’s account of why
individuals seek to form a government as a way to escape the conditions of the state of
nature. It involves re-conceptualizing sovereignty from an emphasis on the right to control
to the idea of sovereignty as entailing responsibilities.

The responsibility to protect principle means that matters pertaining to the life of the
citizens and subjects of a state are no longer considered solely subject to the discretion of
the domestic ruler. Violation of minimum standards of treatment would become issues of
concern to the broader international community (e.g., third states, multilateral institutions,
and nonstate actors). This development is part of a growing trend in international law,
fueled by concerns for human rights, to redefine the parameters of sovereignty in terms of
placing limits on the right of governing elites to do what they please with regard to their
subjects/citizens; and, on the other side, defining a minimum standard of performance
from governments in terms of protecting basic rights. Presumably the trigger for invoking
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the doctrine would be situations that comprise genocide, crimes against humanity, or
widespread war crimes.

At this writing (July 2016), since January 2006, Security Council resolutions have
referenced RtoP 27 times. Still at this point RtoP does not have the status of a legal
principle. The criteria have not been codified in any treaty, nor does sufficient and
consistent state practice exist to support a claim that the criteria have evolved into rules of
customary law, nor can one make a case that they form general principles of law. At present
they prescribe “norms of conduct” best described as expectations about how governments
ought to conduct themselves. The power of RtoP depends upon its ability to exert
“compliance pull” and consequently political pressure.

Prior to its elaboration in the 2001 UN Report, variants of this rationale, sovereignty as
responsibility, were used to justify certain military interventions in failed states (e.g.,
Somalia) where the government lacked the capacity to protect; in situations where the
government was unwilling to act (e.g., Kosovo); and where the government deliberately
undertook policies that put citizens/subjects at risk (e.g., Bosnia). Advocates argued that
interventions based upon this principle would not run counter to the principles of
sovereignty and territorial integrity of the host state because the rationale upon which the
obligation of nonintervention is based does not apply when the domestic sovereign violates
the rights of its own population.124 Tesón argues:

Force used in defense of fundamental human rights is not therefore a use of force
inconsistent with the purposes of the United Nations. State sovereignty makes sense only
as a shield for persons to organize themselves freely in political communities. A condition
for respecting state sovereignty is therefore that sovereign governments (minimally)
respect human rights. Delinquent governments forfeit the protection afforded by Article
4 (2).125

Needless to say this has produced a heated debate between the defenders of the hard-shell,
traditional idea of sovereign rights and prerogatives, and those who wish to move toward
the idea that, as a definition of their position, sovereign authorities have certain duties to
ensure certain fundamental rights that international law mandates for their
subjects/citizens. India, China, Russia, and many small states resist any rationale that would
permit outside intervention under any circumstances. The legacy of colonialism has not
disappeared. Lesser developed states, despite the record of breakdowns and abuses, see the
idea as just the latest excuse to justify intervention by the strong against the weak.

Yet the doctrine of humanitarian intervention126 is an obvious corollary of RtoP,
although the debate over this “right” predates the RtoP assertions by at least 70 years. In
retrospect, scholars have made more of this rationale than states have.127 In 1986, Bowett
noted, “we have no true example of a clear reliance on this right of intervention by any
State since 1945.” On the other hand, we do have at least one example—Vietnam’s
invasion of Cambodia (Kampuchea), which unseated one of the most criminal
governments of the twentieth century (the Khmer Rouge). At the time the action received
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widespread condemnation.
The view from 2016, which includes almost two decades of inconsistent Security

Council decisions, seems a little different. Somalia and Rwanda marked the beginnings of a
new willingness to act under Chapter VII even though no armed attack had occurred. Both
Kosovo and Haiti mark significant precedents in terms of departures from previous
practice. The precedent of having to deal with the turmoil created by failed states would
lead eventually to peacekeeping forces for Sierra Leone and the Democratic Republic of the
Congo. The hostilities stemmed solely from civil strife generated by domestic divisions that
posed no manifest threat to the vital interests of other states. In Haiti, the Security Council
clearly went beyond the traditional Charter interpretation. In 1994, with Resolution 940,
the Security Council found that the situation in Haiti threatened peace in the region—even
though no armed threat existed—and authorized a detachment of primarily American
troops to use armed force to restore democracy.128 The authorization of military
intervention to restore democracy in a place where a government held effective control
represented the zenith of the Council’s expansion of the heretofore conservative definitions
of what situations legitimately fell under Chapter VII.129 The implication of the Security
Council finding is that a particular form of government and the manner in which it came
to power could constitute a threat to international peace.

Kosovo

As the first large-scale military action in NATO’s history, Kosovo raises questions of a
different sort, both substantively and procedurally.130 Procedurally, the operation was
undertaken by a powerful and responsible multilateral organization with only the tacit
acceptance of the Security Council. Operationally, it has raised many issues of
appropriateness.131 The issues center on those often cited as providing the rationale for the
invasions of Uganda, the Central African Empire, and Cambodia (Kampuchea). The
problem here is simple—in none of these cases does the diplomatic record indicate that the
states involved used arguments based upon humanitarian concerns as a primary
justification. In her commentary on Kosovo, Wedgwood argues the following:132

The lack of any single source of rules or ultimate arbiter of disputes in international
affairs means that state practice remains key to the shaping of legal norms. When action is
deemed morally urgent by a majority of states—even an action involving the use of force
—it is likely to shape a legal justification to match. (Emphasis added)

She might have added that when the action is undertaken by, is supported by, or receives
acquiescence from the largest and most powerful, the incident becomes a compelling
example for future reference.

How much of a precedent these cases set remains an open question. That the Russians
and Chinese were isolated in the Security Council when they tried to condemn NATO
suggests that there were reserves of outrage toward Belgrade that might have been tapped by
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convening the General Assembly. India and some smaller states also opposed. Of more
consequence are the costs, both in human and material terms, and the complexity and
nature of the problems created by this course of action. These two calculations may
preclude future ventures except in the direst of circumstances. Yet one must also consider
the expectations created. What does this mean in light of the perceived future
responsibilities of regional or multilateral organizations with regard to stepping in to
prevent wholesale slaughter?133 That is, will the commitment to human rights that
humanitarian intervention supposedly entails mean equality of rights worldwide? Clearly,
to date, the willingness of states and organizations to engage in meaningful fashion suggests
that the human rights of some people are more worth protecting than those of others.
Military intervention on behalf of the victims of human rights abuses has not occurred in,
among others, Sudan, Afghanistan, or Ethiopia. It was wretchedly inadequate and delayed in
Bosnia and Rwanda. The Security Council did nothing to stop the slaughter in either
country before media coverage generated a wellspring of outrage that embarrassed
governments who had steadfastly avowed their commitment to human rights. Nevertheless,
showing its then new reticence at becoming involved in such complicated conflicts, the
Security Council shied away from authorizing intervention. At this point, the answer is far
from self-evident. Note that existing law does not necessarily provide a solution to every
dilemma faced by a state—a theme that runs throughout this chapter.

As you should understand, at this point the position raises a number of issues with
respect to implementation. Who would decide and on what criteria? Would it be limited to
a collective decision by the Security Council, or could other regional bodies take actions?
Would a unilateral initiative ever be permissible? Scholars and others have attempted to
produce a set of guidelines to flesh out circumstances under which “responsibility to
protect” would apply, and to develop corresponding criteria to guide response.134

Nonetheless, at this juncture, the uncertainty surrounding the consequences of
noncompliance and the conditions under which intervention might be justifiable still raise
broad questions of principle as well as practical problems of implementation. The rather
amorphous formulations and uses in justification shed doubt on the notion that
responsibility to protect has evolved into a hard norm of international law. It perhaps
remains in the realm of “soft law,” as a desirable option in some circumstances.
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THE LAWS OF WAR (JUS IN BELLO):
INTERNATIONAL HUMANITARIAN LAW

International lawyers have always been concerned as much with the conduct of states
during war as with their relations in time of peace. Indeed, authors of the classics in law
gave priority in space and attention to the conduct of hostile relations among nations, a
practice justified by the “normality” of such relations, compared with the relative
abnormality of peace among the states of Europe. In contemporary form, the jus in bello
has transformed into international humanitarian law (IHL). The International Committee
of the Red Cross (ICRC) provides a concise summary:1

International humanitarian law is a set of rules which seek, for humanitarian reasons, to
limit the effects of armed conflict. It protects persons who are not or are no longer
participating in the hostilities and restricts the means and methods of warfare.
International humanitarian law is also known as the law of war or the law of armed
conflict.

The devastation caused by the Thirty Years’ War (1618–1648) impressed upon both
governments and military leaders that a regularization of the conduct of hostilities was
highly desirable in order to avoid needless suffering and unnecessary loss of property.2

Grotius wrote his famous De jure belli ac pacis (“On the law of war and peace”) as a
response to many of the atrocities committed during these hostilities. A relatively elaborate
set of customary rules concerning the behavior of states during war evolved between the
end of the Thirty Years’ War and the middle of the nineteenth century. Toward the end of
the Thirty Years’ War, isolated instances of humane practice in the conduct of hostilities
acquired in the course of time the status of usages and came to be regarded as customs, as
binding legal obligations to be observed by states at war with one another. The laws of war
apply to armed conflicts, whether or not they are called wars: Article 2, common to all four
Geneva Conventions of 1949, applies “to all cases of declared war or of any other armed
conflict that may arise between two or more of the High Contracting Parties, even if the
state of war is not recognized by one of them.”

International humanitarian law covers three areas: (1) the protection of those who do not
take part, or who are no longer taking part, in fighting; and (2) restrictions on the means of
warfare (in particular, weapons); and (3) permissible tactics. Lauterpacht pointed out that
three principles have determined the growth of the “laws of war”: the principle that a
belligerent is justified in applying any amount and any kind of force considered necessary
to achieve the goal of a conflict—the defeat of the enemy; the principle that because of
humanitarian considerations, any violence not necessary for the achievement of that goal
should be prohibited; and the principle that a certain amount of chivalry, the spirit of
fairness, should prevail in the conduct of hostilities—that certain practices smacking of
fraud and deceit should be avoided.3 The laws of war took the initial form of rules of
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customary law. Modern development, however, has taken place through the application of
conventional law through the conclusion of a number of multilateral treaties.4
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DEVELOPMENT OF THE CONTEMPORARY LAW OF
WAR

In Chapter 2, we noted that much of the early writing on international law focused on war.
The middle of the nineteenth century witnessed the birth of modern attempts to develop a
jus in bello. The Declaration of Paris (1856) abolished privateering and formulated
regulations for blockades and contraband goods. The true beginning of present-day rules
applicable to land warfare came in 1863, when Dr. Francis Lieber’s Instructions for the
Government of Armies of the United States in the Field was issued to the Union Army during
the American Civil War on April 24, 1863, as General Orders No. 100.5 The thoroughness
of Lieber’s work impressed military men elsewhere. The Instructions became the model for
numerous national manuals (Italy, 1896 and 1900; Russia, 1904; and France, 1901 and
1912).6

Two private attempts at codification merit brief mention. In 1880, the Institute of
International Law prepared the so-called Oxford Manual (Manuel de Lois de la Guerre sur
Terre).7 In 1894, the German writer Geffcken prepared a private code, anticipating several
important aspects of the 1899 and 1907 Hague Conventions. The Oxford Manual was such
an excellent effort, considering the type of warfare then current, that it is still cited with
approval by European writers. As important as those early attempts were, the conventions
and regulations produced at the two Hague Peace Conferences in 1899 and 1907 had a
more lasting effect on contemporary law.

The Hague Conferences

In 1899, the First Peace Conference at The Hague resulted in the signing of the
Convention with Respect to the Laws and Customs of War on Land, derived from the
Instructions.

The Second Peace Conference, which met in 1907 in The Hague, revised the earlier
convention, and the new version is known as Convention IV (Convention Respecting the
Laws and Customs of War on Land, The Hague, October 18, 1907).8 The drafters of the
document realized full well that many aspects of the conduct of hostilities had not been
covered fully or had been omitted from the document altogether. Hence, the preamble of
the convention included toward its end the significant statement “It has not, however, been
found possible at present to concert Regulations covering all the circumstances that arise in
practice.” It should be noted that both Hague conventions were considered declaratory of
the existing rules of customary international law. Annexed to the Fourth Convention of
1907 (Convention Respecting the Laws and Customs of War on Land) were regulations
detailing the conduct of hostilities. Those regulations remain of key importance even today.
Both world wars showed the inadequacy of many of the 1907 rules as well as the great gaps
in the body of law presumably governing war on land.
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World War I and World War II

Few anticipated the nature of World War I. The last major conflict between two European
adversaries, the Franco-Prussian War, had occurred in 1870–1871. Military planners and
statesmen had believed that technology would make war short, thus limiting casualties on
the battlefield and the impact on noncombatants. World War I proved both assumptions
tragically wrong. The advent of the submarine, the machine gun, and longer-range, more
powerful cannons, coupled with the evolution of the airplane, produced circumstances that
the delegates to the 1907 Hague Conference did not foresee.9 The devastation and human
carnage did spark additional attempts to write new rules. States made repeated attempts to
revise the rules (in Madrid, Monaco, and Liège, various years), but the effort only produced
the ban on chemical and bacteriological weapons and the 1929 Geneva Prisoner of War
Convention.10

The aftermath of World War II produced a concerted effort to update the rules. The
United Nations and the ICRC spearheaded the drive to develop international humanitarian
law. The Geneva Diplomatic Conference of 1949 drafted four conventions: Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field (Geneva I);
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea (Geneva II); Treatment of Prisoners of War (Geneva III); and Protection of
Civilian Persons in Time of War (Geneva IV).11 The ICRC organized two sessions of a
Conference of Government Experts (1971 and 1972) in Geneva to draft additional
concrete rules applicable to armed conflicts (primarily in the form of additional protocols
to the 1949 Geneva Conventions), followed by the Diplomatic Conference on
Reaffirmation and Development of International Humanitarian Law Applicable in Armed
Conflicts (1974–1977). On June 8, 1977, the conference adopted by consensus two
conventions: Additional Protocol to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts (LOAIC, PA-I);
and Additional Protocol to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Conflicts (PA-II). Both treaties amplified
many of the rules developed in the 1949 Geneva Conventions and also added some new
regulations. Both entered into force on December 7, 1978.12
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LAW OF NONINTERNATIONAL WARS (LONIAC)

At the 1974–1977 Diplomatic Conference, the West German delegate stated that 80
percent of the victims of armed conflicts after World War II were the victims of
noninternational conflicts, and the Soviet delegate asserted that the figure should be raised
to 90 percent.13 Moreover, until December 1978, when PA-II of 1977 came into force, the
only conventional (treaty-based) international law rule applicable to internal war was
common Article 3 of the four Geneva Conventions of 1949, which in Farer’s felicitous
phrase, was not more than a statement of “affectionate generalities.”14 Nevertheless, Article
3 was the first example of a worldwide rule of international law requiring a state to treat its
own citizens, rebels though they might be, in accordance with the minimum standards laid
down by the “family of nations.”

PA-II of 1977 itself is a rather interesting document. It reaffirms common Article 3 of
the 1949 Conventions (Preamble), disavows the legitimacy of any form of discrimination
in its application (Article 2(1)), and supplies a list of fundamental guarantees for those not
taking a direct part or who have ceased to take part in hostilities, including a categorical
prohibition of taking hostages and committing acts of “terrorism” (Article 4). It provides
additional minimum safeguards for those whose liberty has been restricted (Article 5); offers
detailed guidelines for the prosecution and punishment of criminal offenses related to the
armed conflict, including a prohibition of punishment except after trial before an
independent and impartial court (Article 6); outlines procedures to be applied concerning
the wounded, the sick, and the shipwrecked (Articles 7–12); and supplies minimum
protection directives for the civilian population, relative to the latter’s being bombed or
shelled. Its survival requirements prohibit attacks on installations containing “dangerous
forces,” for example, dams, dikes, and nuclear electric-generating stations—even if such
should be genuine military objectives—if such attacks would cause severe civilian losses
(Articles 13–18).15

Because almost all countries participating in the formulation of PA-II were opposed to
incorporating any sort of enforcement mechanism in the instrument, the determination of
its applicability still rests, in essence, with the governments and other agencies (including
rebel movements) involved in any given noninternational armed conflict. But the fact that
such an admittedly “weak” treaty dealing with such an explosive and emotionally upsetting
topic as internal wars could come into being and achieve ratification by enough countries to
enter into force gives hope for the future of the international regulation of internal wars.
This is especially true in view of the evidence marshaled by Forsythe; namely, in a very
considerable proportion of the post-World War II civil wars, either or both parties involved
accepted the obligations imposed by the common Article 3 of the Geneva Conventions of
1949.16 The same cannot be said in contemporary conflicts.
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WHAT IS A WAR CRIME?17

Generally, a war crime is any act for which soldiers or other individuals may be punished by
the enemy on capture of the offender. The category includes acts committed in violation of
international law and the laws of the combatant’s own country as well as acts in violation of
the laws of war undertaken by order and in the interest of the combatant’s state of
nationality. Current ideas about the nature of war crimes clearly depart from traditional
legal attitudes toward the subject. For many years, offenses against the laws of war
constituted crimes against the municipal law of belligerents.18 The defenses of act-of-state
and superior orders conditioned prosecution for war crimes. The asserted municipal
character of penal offenses against the laws of war was based also on the orthodox belief that
individuals were not subjects of international law. Again, none of the pre-1914 conventions
dealing with war crimes designated sanctions to be applied to states or to individuals for
violations of the rules governing warfare. Article 3 of the Fourth Hague Convention (1907)
forms an exception. It called for payment of compensation by the belligerent state found
guilty of violating the treaty.

The contemporary law rests on five principles:

the distinction between civilians and combatants;
the prohibition of attacks against those hors de combat (wounded or sick);
the prohibition on infliction of unnecessary suffering;
the principle of proportionality;
the principle of necessity.

Some writers would add a sixth, that of humanity, but that seems implied by the
contemporary designation of the relevant treaties and norms generally considered to govern
the jus in bello. The first three principles address who and what are protected in that they
may not be intentionally targeted. Proportionality in application requires that, in achieving
a military objective, no more force than “necessary” should be utilized. Necessity as a
principle defines circumstances that would justify violations of the first three principles. A
breach of a rule relating to any of these principles would constitute a war crime.

We must distinguish between ordinary crimes and war crimes. Ordinary crimes, rape,
larceny, murder, happen in peacetime. They also occur in the extraordinary circumstances
of noninternational conflict as well, but they may occur independently of the events that
define the conflict. Ordinary crimes that take place during a noninternational conflict are
not necessarily war crimes. Just because a conflict meets the rather vague tests that define an
IAC does not mean that all criminal violations can be connected to the conflict.

A war crime is a serious (grave) breach of IHL. For a war crime to occur, there must first
be a situation defined as an international or noninternational conflict. To quote the Trial
Chamber in the Delacić et al. case (ICTY, 1998), “There must be an obvious link between
the criminal act and the armed conflict.”19 The nexus between a war crime and an IAC (or
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a NIAC) must be direct because war crimes entail individual criminal liability. Just because
a crime occurs within an IAC does not mean it necessarily has a connection to the IAC.
Some crimes in war, such as rape, may be committed for purely private ends unrelated to
the publicly stated goals of the conflict. In Kunarac et al. the Appeals Chamber of the ICTY
maintained that:

What ultimately distinguishes a war crime from a purely domestic offence is that a war
crime is shaped by or dependent upon the environment—the armed conflict—in which
it is committed. It need not have been planned or supported by some form of policy.
The armed conflict need not have been causal of the crime . . . if it can be established, as
in the present case, that the perpetrator acted in furtherance of or under the guise of the
armed conflict . . .20

The Importance of Distinction

On the battlefield, everyone has a legal status: lawful combatant, civilian, exempt member of
the armed forces, or unlawful combatant—that is, one taking part in the hostilities who
does not meet the standards to be classified as a “lawful” combatant. The attribution of
status on the battlefield does not represent a trivial legal nitpicking exercise. Status
determines who can lawfully kill and be killed. Particularly important, it determines whether
one faces a domestic trial for murder or enjoys prisoner of war (POW) status that precludes
trial for lawfully killing. No categories that define any intermediate status exist.21 If
captured by the enemy, a lawful combatant has a right to the “privileged” status of
becoming a POW; unlawful combatants do not have the same right. The question of the
exact implications of this status will be explored later in this chapter.

Historically, pillage and booty formed part of the rewards for serving as a soldier.
Civilians were fair game. Over time the general thrust of the humanitarian impetus has
been to define a civilian status quite apart from that of the combatant. The principle of
distinction holds that civilians should never form the target of a direct attack. Civilians
consist of two basic groups: (1) the population that has no direct participation in hostilities
even though some of their activities, such as supplying food to the troops through farming,
may contribute to the sustainability of the war effort; and (2) those persons providing
indirect support by working in defense industries. From the obverse perspective, civilians
are those individuals who are not members of the armed forces party to the conflict.
Civilian immunity is based on a very simple principle: They may not be directly targeted
because they pose no immediate threat to the adversary.

If, however, civilians are in or around a legitimate military target, civilians implicitly assume
the risk of death or injury as collateral damage from an attack. In an international armed
conflict (IAC), if persons participate directly in hostilities without being integrated into
“membership” in an organized armed group, they lose their protected status during the
time of direct participation. In sum, while persons so engaging would forfeit their
immunity from direct attack while participating in combat, they do so only for the length of
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time their participation lasts. Unlike ordinary lawful combatants, once their involvement
ends, civilians who have directly participated in hostilities are again immune from attack,
but still can be tried and punished for their actions as a belligerent.22 Still, defining direct
participation has taken some time and energy. At base it refers to taking specific hostile acts
aimed at the adversary. The ICRC Commentary on PA-I defines direct participation as
“acts of war which by the nature or purpose are likely to cause actual harm to the personnel
and equipment of the enemy armed forces.”23 Over time, this brief description proved
somewhat inadequate to deal with the realities of contemporary warfare.

A report (2009) commissioned by the ICRC attempted to provide additional guidance,
adding three criteria to clarify the meaning of “direct participation.”24 An act must satisfy
all three to qualify. First, the act must adversely affect the military operations of a party to
the conflict, or inflict death, injury, or destruction on individuals and/or property excluded
from direct attack. Second, a direct causal link must exist between the act and the harm.
This extends participation to include war-sustaining activities that contribute in direct ways
to the defeat of an opposing force. For example, working as a clerk in an armory does not
qualify, but driving a truck to deliver ammunition to troops engaged in fighting does.
Nonetheless, the clerk, although a civilian, assumes some risk by working in a place considered as
a legitimate military target. Third, the act must specifically be designed to cause harm to the
enemy, meaning that it must result from specific intent. An act of self-defense to protect
oneself from harm from a belligerent attack does not constitute “direct participation”
although it may cause damage to the belligerent action.25

Defining a Lawful Combatant

The first two headings raise the question of the definition of a lawful combatant. First
developed in Article 1 of the Fourth Hague Convention of 1907, the definition has not
varied a great deal since:

  The laws, rights and duties of war apply not only to armies, but also to militia and
volunteer corps fulfilling the following conditions:

To be commanded by a person responsible for his subordinates
To have a fixed distinctive emblem recognizable at a distance
To carry arms openly
To conduct their operations in accordance with the laws and customs of war.

Note that citizenship does not form part of the definition. Being a lawful combatant only
requires that an individual must be a member of an organized armed force.

Note also that medical and religious personnel have a separate status. They are not
considered combatants, and thus are not considered legitimate targets at any time. Their
status as members of a military organization, however, differs from that of civilian
noncombatants in that their presence at a legitimate military objective makes no difference
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in terms of special precautionary measures. If captured, medical and military personnel
become retainees rather than POWs. They cannot be compelled to work at tasks other than
those associated with their medical or pastoral training. They may be assigned to provide
medical care or religious counseling and care to POWs.26 As military noncombatants, they
cannot engage in hostilities except in self-defense and/or defense of the wounded. Solis
notes that no authority exists for medics and chaplains to declare an exemption. If they do
so, they become “unlawful” combatants, losing their immunity and “privilege,” and
become lawful targets.27

All other personnel defined as members have the right to participate directly in
hostilities. This includes cooks, musicians, and other support personnel because by
definition, as members of an organized armed force they are considered combatants because
they are entitled to fight regardless of their assignments within the unit.28 The status ends
only when demobilized or rendered hors de combat (out of action—captured, sick,
wounded, or shipwrecked).

The importance of combatant status lies not only in the permissive license to kill other
combatants, but also in the liability attached because “Combatants may be attacked at any
time until they surrender or are otherwise hors de combat, and not only when actually
threatening the enemy.”29 The dark side of combatant status stems from the fact that
combatants become continuing lawful targets no matter where they may be at any given
time. During a state of war, a combatant is always at risk, that is, always a legitimate target,
even if on leave in a locality totally unrelated to the areas where combat is actively
occurring. Finally, POW status applies only to international armed conflicts (IACs). The
law applicable in noninternational armed conflicts (LONIAC) does not foresee a combatant’s
privilege, that is, the right to participate in hostilities and have impunity for lawful acts of
hostility.

Under the laws of warfare, lawful combatants should be permitted certain “privileges” if
captured.30 A lawful combatant possessing this privilege must be given “prisoner of war”
(POW) status upon capture and immunity from criminal prosecution under the domestic
law of his captor for his hostile acts that do not violate the laws and customs of war.31

The Geneva Conventions provide different schemes of protection depending upon the
status of a particular individual under the conventions. Special rights in judicial
proceedings are expressly provided for those having the status of POWs under the Third
Convention and, in certain circumstances, for “protected persons” under the Fourth
Convention. Protected or privileged combatants can be tried only for specific violations of
the laws of war; that is, they cannot be tried for hostile acts that fall within the law. Unlike
privileged combatants, captured unlawful combatants can be tried and punished under
municipal law for their unprivileged belligerency, even if their hostile acts complied with
the laws of war. The status of “unprivileged” combatants and the means for determining
that status have become controversial topics in the wake of the U.S. operations in
Afghanistan and Iraq. We examine this issue briefly in the context of the contemporary law
relating to POWs.
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Civilians Who Accompany the Armed Forces to Perform Special Tasks

In terms of ordinary crimes, the Military Extraterritorial Jurisdiction Act (MEJA) applies to
certain felonies committed by civilians employed by or accompanying the Armed Forces
abroad.32 In terms of protection, if captured, Article 4A of GC-III states: “Prisoners of war,
in the sense of the present Convention, are persons belonging to one of the following
categories, who have fallen into the power of the enemy.” Article 4A(4) states that this
includes

Persons who accompany the armed forces without actually being members thereof, such
as civilian members of military aircraft crews, war correspondents, supply contractors,
members of labour units or of services responsible for the welfare of the armed forces,
provided that they have received authorization from the armed forces which they
accompany, who shall provide them for that purpose with an identity card similar to the
annexed model.

This would apply to the members of Private Military Companies (PMCs) and Private
Security Companies (PSCs) provided they are employed by the military forces of a country.
International humanitarian law does not prescribe specific steps that must be taken by
states in order for people to be registered in their armed forces under Article 4A(1) of GC-
III (1949) or under Article 43 of PA-I (1977). The requirements of form of registration fall
solely under internal (domestic) law. Incorporation therefore depends on the internal legal
regime of the state in question. However, it is clear that some form of official incorporation
is necessary, especially since Article 43.3 of PA-I imposes a specific obligation on states that
incorporate their own police forces or other paramilitary forces into their armed forces to
inform the opposing side.

The phenomenon of private contractors carrying out duties for the armed forces is not
new. What has changed recently, however, is the level of outsourcing now taking place, and
the nature of the activities contracted out to private firms. In September 2007, the number
of contractors in Iraq reached a one-to-one ratio with U.S. troops.33 PMCs now perform
many tasks previously carried out by the military itself. Peter Singer divides PMCs into
three “business sectors”: (1) military provider firms supplying “direct, tactical military
assistance” that can include serving in front-line combat; (2) military consulting firms that
provide strategic advice and training; and (3) military support firms that provide logistics,
maintenance, and intelligence services to armed forces.34

Still, some of the activities carried out by private companies may, under certain
circumstances, be considered as direct participation in the hostilities. This raises a number
of questions regarding the fundamental distinction between civilians and combatants that
lies at the core of international humanitarian law. While food services, repair work, or
warehouse administration cannot be analyzed as direct participation in the hostilities, one
may argue that private contractors involved in transportation of weapons and other military
commodities, intelligence, strategic planning, or procurement of arms may lose the
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protection afforded to civilians under international humanitarian law. With regard to
intelligence activities, the United States Naval Handbook treats collecting information or
working for the enemy’s intelligence network “as direct participation in hostilities.”35

All things considered, present regulations may make it impossible for opposing forces to
determine with some accuracy which PMC/PSC employees have combatant status and
which PMC/PSC employees are civilians and possibly even protected persons whose
shooting or injury could constitute a grave breach of the Geneva Conventions. One must
bear in mind that in Iraq, more than 100 different private military companies have
operated under contract. The members of many of these may wear uniforms and look very
much like Article 4A(2) forces but may in fact be civilians.

Dilemmas of Determining Status

On Sunday, September 16, 2007, a Blackwater convoy on contract for the State
Department came to a halt at an intersection in Baghdad called Nisour Square. Operatives
emerged from the four vehicles and started opening fire on a perceived threat, killing 17
Iraqi civilians. After 15 months of investigation, the Justice Department charged six
Blackwater operatives with voluntary manslaughter, stating the use of force was not only
unjustified but unprovoked. An FBI investigation found that, of the 17 Iraqis killed by the
guards, at least 14 were shot without cause.36 The heightened focus on contracting quickly
revealed that the model for employing contractors might have been a ticking bomb.
Analysis made it apparent that contractors operated in a haze of legal gray zones—no clear
lines of responsibility and accountability existed. On October 2, 2007, the Democratic staff
of the House Oversight and Government Reform Committee released a report stating that
Blackwater USA guards had used deadly force weekly in Iraq and inflicted “significant
casualties and property damage.” The report found that the guards fired their weapons an
average of 1.4 times a week. Though Blackwater was authorized to use force only
defensively (i.e., in self-defense), the report stated that “the vast majority of Blackwater
weapons discharges are pre-emptive, with Blackwater forces firing first at a vehicle or suspicious
individual prior to receiving any fire”37 (emphasis added).

On October 22, 2014, a Federal District Court jury convicted Nicholas Slatten of first-
degree murder, and three other guards on three counts of voluntary manslaughter and
using a machine gun to commit a violent crime. Slatten received a life sentence while the
other three were sentenced to 30 years.38 The important fact often overlooked was that these
six operatives worked under a contract from the Department of State, not the Department of
Defense. Their contract status with the Department of State did not qualify them as
“associated with the armed forces.” While this made no difference in terms of their status
with respect to domestic law as such, if captured by enemy forces they would not have
POW status under the LOIAC. The question not generally addressed but most pertinent to
this discussion is, what rights would the Blackwater personnel have had if they had fallen
into enemy hands?
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Protected Persons and Unlawful/Unprivileged Combatants

The terms “combatant,” “prisoner of war,” and “civilian” are generally used and defined in
the treaties of international humanitarian law. The terms “unlawful combatant,” and
“unprivileged combatant/belligerent” do not appear in them, but have, however, been
frequently used at least since the beginning of the last century in legal literature, military
manuals, and case law. The connotations given to these terms and their consequences for
the applicable protection regime are not always very clear.39 For clarification, the term
“unlawful/unprivileged combatant/belligerent” encompasses all persons taking a direct part
in hostilities in an international armed conflict (IAC) without being entitled to do so and
who therefore cannot be classified as prisoners of war upon falling into the power of the
enemy. A soldier deserving POW status legitimately acts on behalf of a state. An unlawful
combatant, unlike a POW, would be liable for all activities, including “killing the enemy.”
The important question is, what does this status mean in terms of treatment after capture?
What rights of due process does an unprivileged belligerent have? The ICRC answer is that
so-called unprivileged belligerents still have the status of “protected persons” as defined in
Article 45 (3) of PA-I which states that

Any person who has taken part in hostilities, who is not entitled to prisoner-of-war status and
who does not benefit from more favourable treatment in accordance with the Fourth
Convention shall have the right at all times to the protection of Article 75 of this
Protocol. (Emphasis added)

Article 4 of Geneva Convention IV (GC-IV, Relative to the Protection of Civilian Persons in
Time of War of 12 August 1949) defines protected persons as “those who at a given
moment and in any manner whatsoever, find themselves, in case of a conflict or
occupation, in the hands of persons a Party to the conflict or Occupying Power of which
they are not nationals.” The Blackwater guards if captured would fall under these
provisions. Article 4 also defines exceptions: “Nationals of a State which is not bound by
the Convention are not protected by it. Nationals of a neutral State who find themselves in
the territory of a belligerent State, and nationals of a co-belligerent State, shall not be
regarded as protected persons while the State of which they are nationals has normal
diplomatic representation in the State in whose hands they are.”

Although the United States has not ratified PA-I,40 other human rights treaties
specifying rights guaranteed to prisoners, however they may be characterized, have gained
the status of being part of the customary law and practice applicable to armed conflicts.
Article 75.1 of PA-I states:

In so far as they are affected by a situation referred to in Article 1 of this Protocol,
persons who are in the power of a Party to the conflict and who do not benefit from
more favourable treatment under the Conventions or under this Protocol shall be treated
humanely in all circumstances and shall enjoy, as a minimum, the protection provided by
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this Article without any adverse distinction based upon race, colour, sex, language,
religion or belief, political or other opinion, national or social origin, wealth, birth or
other status, or on any other similar criteria. Each Party shall respect the person, honour,
convictions and religious practices of all such persons. (Emphasis added)

Thus, the fact that a person has unlawfully participated in hostilities does not place them
beyond the law in the sense of excluding them from the application of the requirements of
GC-IV and PA-I. Remember that every individual on the battlefield has a legal status.
Indeed Article 5 of GC-IV, which permits for some exceptions—under very strict
conditions—from the protections of GC-IV, uses the term “protected persons” with regard
to individuals detained as spies or saboteurs as well as persons definitely suspected of, or
engaged in, activities hostile to the security of the State or occupying power. Despite this
argument, the uncertain status of those characterized as illegitimate participants “is
evidenced by the variety of terms used to describe them such as unlawful combatants,
unprivileged belligerents, enemy combatants, terrorists or insurgents.”41

The United States and Unlawful Combatants

After 9/11, the United States has held a number of suspected terrorists without charges and
without access to attorneys or courts. Secretary of Defense Donald Rumsfeld stated that the
United States would treat the detainees humanely as a matter of policy, but denied any legal
obligation to do so.42 While the initial disposition of those taken as unlawful (enemy)
combatants in Afghanistan involved an interpretation of the relevant international law at
odds with that discussed earlier, the subsequent litigation over their status has revolved
around issues of American constitutional law. The litigation focused first on the territorial
reach of the Constitution—did it apply to leased territory (Guantanamo)? Second, with
that issue settled affirmatively, the questions then revolved around the extent that federal
courts might exercise jurisdiction over the issues raised. This involved questions of
separation of powers—did the president have sole authority, without judicial review, to
define the status and method of trial for detainees taken in the various operations against
the Taliban?

U.S. Supreme Court decisions in Rasul v. Bush43 and Hamdan v. Rumsfeld44 in June
2004 decided a number of these issues. Hamdan had challenged the constitutional basis of
the military commissions. The court held that President Bush had exceeded his authority in
unilaterally establishing the military commissions, that the commissions violated the
Geneva Convention, and that the commissions violated U.S. military law.45 The Congress
almost immediately passed the Military Commissions Act of 2006.46

In June 2007, a U.S. military judge dismissed all charges on the basis that Hamdan’s
status was that of an “enemy combatant,” not that of an “unlawful enemy combatant”; thus
the commission lacked jurisdiction to try them.47 After an appeal to the Supreme Court, in
December, a review panel found that Hamdan did not have POW status.48 This permitted
the trial before a military commission to go forward. The verdict in early August resulted in
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Hamdan’s conviction for providing material support for terrorism. He received a sentence
of five and a half years with credit for time served.49 In 2012, an Appeals Court
(Washington, D.C.) voided Hamdan’s conviction stating that the offenses for which he was
indicted were not crimes at the time of his detention. (Hamdan v. United States, U.S. Ct. of
App., D.C. Cir., No. 11–257 (October 16, 2012).

THE GUANTANAMO SCORECARD (2002–2016)50

Detained 779

Died 9

Remaining 80

Still held though cleared for release 26

Convicted by Military Commissions           8 (6 plea deals)

Convicted by Federal Court 1

“Forever” prisoners 22

There are 22 “forever prisoners”, who are expected to remain confined even if Obama
succeeds in his goal of closing the Guantanamo detention center. Thirty-two men
remain in some stage of the long-stalled military tribunal process. Twenty-two of
those have been referred for prosecution but not yet charged.

In March 2009, the Obama administration announced a new definitional standard for
the government’s authority to detain terrorist suspects which does not use the phrase
“enemy combatant” to refer to persons who may be properly detained. The new standard is
similar in scope to the “enemy combatant” standard used by the Bush administration to
detain terrorist suspects. The standard would permit the detention of members of the
Taliban, Al-Qaeda, and associated forces, along with persons who provide “substantial
support” to such groups, regardless of whether such persons were captured away from the
battlefield in Afghanistan. Courts that have considered the executive’s authority to detain
under the AUMF51 and law of war have reached differing conclusions as to the scope of
this detention authority. In January 2010, a DC circuit panel held that support for or
membership in an AUMF-targeted organization may constitute a sufficient ground to
justify military detention.52
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PRISONERS OF WAR53

Prisoners taken in war have always posed a special problem. In antiquity, they were either
killed or sold into slavery. After the coming of Christianity and until the sixteenth century,
enslavement continued. St. Thomas Aquinas, for example, justified it by treating the
reduction of prisoners to slaves as punishment for cowardice in combat and as a judgment
of God under the concept of the ordeal by battle, in which only the just side would win
and then was entitled to enslave its surviving opponents. Noble prisoners, on the other
hand, normally were released on payment of a ransom, the amount depending on their
rank and resources. Still later, special cartel arrangements for the treatment and return of
prisoners were concluded, either at the outbreak of hostilities or soon thereafter. The end of
the Thirty Years’ War saw also the end of enslavement, and gradually humane
considerations began to govern the treatment of captive enemies. An American–Russian
Treaty of Friendship, concluded in 1785, is now generally regarded as containing the first
stipulations of the decent treatment of POWs; it prohibited confinement in convict prisons
(Article 24) and the employment of irons, and it required facilities for exercise.

Hague Conferences of 1899 and 1907

By the nineteenth century, the customary rules of law dictated the treatment of POWs at a
standard comparable to that of the captor’s own troops. There were no conventional rules
on the subject until the Hague Conferences of 1899 and 1907. The 1907 Hague
Regulations (Articles 4–20) provided in detail for the humane treatment of prisoners.
Unfortunately, the actual practices of belligerents during World War I illustrated the
inadequacy of the rules and the many gaps that needed to be filled. In July 1929, the
representatives of 47 states met in Geneva at the invitation of the Swiss government in
order to improve the earlier conventional law. The conference succeeded in drawing up two
instruments—the Convention for the Amelioration of the Condition of the Wounded and
Sick in Armies in the Field and the Convention Relative to the Treatment of Prisoners of
War. Following widespread ratification, both conventions were in effect when World War
II began.54

The 1949 Geneva Conventions

Abuses during World War II led to the Geneva Conference of 1949 that produced the new
Convention Relative to the Treatment of Prisoners of War. This convention incorporated
many new provisions based on the experiences of the last war. States ratified this new
instrument quickly. It entered into effect on October 21, 1950. Owing to the extreme
length of the 1949 Convention (143 articles) and the details incorporated in its provisions,
an exhaustive analysis of the instrument would exceed the proper limits of a general text.55
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Comments on the 1949 Geneva Convention

As discussed in Chapter 19, under Article 2 of the convention, the instrument applies not
only to all cases of declared war but also to all other armed conflicts that may arise between
two or more of the contracting parties, even if the existence of a state of war is not
recognized by one of them. The convention also applies to all cases of partial or total
occupation of the territory of a contracting party, even if the occupation has not met with
any armed resistance. Again, the convention applies in a war with a state that is not a party
to the agreement, provided the latter accepts and applies the instrument’s provisions.
POWs are to be regarded as in the custody of the capturing state and not of particular armies
or military units. They are entitled to humane treatment. They are entitled to the same
maintenance as are troops of the same rank of the captor state. They are to be confined
only to the extent that their detention is guaranteed and must not be punished except for
acts committed by them after their capture.56

Under Article 17 of the convention, a POW, when questioned, “is bound to give only
his surname, first names and rank, date of birth, and army regimental, personal or serial
number, or failing this, equivalent information.” Article 17(4) provides, “No physical or
mental torture, nor any other form of coercion, may be inflicted on prisoners of war to
secure from them information of any kind whatsoever.”

Insofar as the use of POWs as human shields is concerned, the 1949 Convention
provides in Article 19(1), “Prisoners of war shall be evacuated, as soon as possible after their
capture, to camps situated in an area far enough from the combat zone for them to be out
of danger.” In particular, Article 23(1) asserts, “No prisoner of war may at any time be sent
to, or detained in, areas where he may be exposed to the fire of the combat zone, nor may
his presence be used to render certain points or areas immune from military operations”
(emphasis added).

An unsuccessful attempt to escape may result only in disciplinary punishment; on the
other hand, force may be used against prisoners to prevent an escape, and it is considered
lawful to shoot at, and kill, an escaping prisoner. If, on the other hand, an escaping prisoner
commits criminal offenses not directly connected with his escape, he may be punished for
those acts.

Allegations of mistreatment of Iraqi POWs by British and American troops surfaced in
May 2003.57 In late July, the U.S. Army filed charges against four members of the military
police accused of hitting Iraqi prisoners and breaking their bones at Camp Bucca in
southern Iraq. Eight marines, including the commanding officer, were charged in the death
of Nagam Sadoon Hatab at Camp Whitehorse. An investigation into alleged abuses at the
Abu Ghraib prison outside Baghdad began in January 2004. A full-scale scandal flared in
April 2004, when damning photographs of American personnel abusing prisoners were
published. Seventeen soldiers, including officers, were removed from duty. The army
charged ten with “maltreatment, aggravated assault, battery, and dereliction of duty.” Four
were convicted by court-martial. Six others reached plea deals, and all except one received
prison sentences. All received dishonorable discharges. The army demoted the commanding
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officer at the prison from brigadier general to colonel.58

Termination of Captivity

Other questions arise regarding length of detention. As noted earlier, the conventions
visualize a situation of traditional war of state against state, not an open-ended conflict.
Article 118 states:

Prisoners of war shall be released and repatriated without delay after the cessation of
active hostilities. In the absence of stipulations to the above effect in any agreement
concluded between the Parties to the conflict with a view to the cessation of hostilities,
or failing any such agreement, each of the Detaining Powers shall itself establish and
execute without delay a plan of repatriation in conformity with the principle laid down
in the foregoing paragraph.

Given the indeterminate nature of many conflicts, this raises some interesting questions
with respect to the Guantanamo detainees as well as those Afghans and Iraqis who may
have POW status. In the past, problems have occurred with repatriation because detainees
did not wish to return or because of other continuing political differences between the
former belligerents.59 The 1929 Geneva Convention had stipulated merely that the
repatriation of healthy prisoners should be effected as soon as possible after the conclusion
of peace. The importance of the 1949 rule regarding the immediate release when hostilities
have ended stemmed from problems encountered at the end of World War II. The experts
at Geneva in 1949 had assumed that every POW would want to go home as soon as
possible. This somewhat erroneous impression should not have prevailed in view of certain
events that occurred at the end of World War II. Then, the Western Allies captured
thousands of Russian citizens who had joined General Andrei Vlasov’s anti-Communist
army on the side of Germany and had fled westward as the Soviet armies advanced into
Germany. Despite pleas not to be repatriated because of their well-founded fears of being
tried for treason, these Russians were forcibly repatriated by the Western forces. Many,
including General Vlasov, were executed as traitors.

The Korean conflict posed a different problem. Thousands of North Koreans as well as
Chinese “volunteers” refused to be returned to their countries for ideological reasons.
Concurrence in this request by the UN Command created a dilemma that proved to be a
key reason for the delay until 1956 of U.S. ratification of the four Geneva Conventions of
1949. By then, those prisoners who were unwilling to return to North Korea or China had
been screened and dispersed after release; by early 1954, slightly over 14,000 Chinese
soldiers had already been transferred to Taiwan.60

After the Vietnam conflict, all U.S. POWs were repatriated within weeks after the
conclusion of the Paris Peace Agreements of January 27, 1973. The exchange of captured
personnel between the two Vietnams, on the other hand, was not completed until March 8,
1974. In the India–Pakistan conflict of 1971, repatriation was delayed for several years
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until a series of complicated solutions had been worked out in the India–Pakistan
Agreement on Repatriation of Prisoners of War (August 28, 1973) and an instrument on
Repatriation of Prisoners of War and Civilian Internees (April 9, 1974).61 Treatment of
POWs in these conflicts led to a reiteration and an expansion of the 1949 Geneva
Convention provisions governing these individuals in the new PA-I of 1977 (Articles 44–
45, 72–75). The major additions to the already existing regulations consisted of a much
more carefully detailed description of the role and rights of an outside protecting power and
a more detailed list of prohibited acts against POWs.

Necessity and Proportionality

Discussing military necessity and proportionality in the abstract is difficult because
application of both rely on a metric best described as “reasonableness in context.”
Moreover, they must be discussed together because by definition, military necessity involves
proportionality. The U.S. Law of War Manual (2015, LOWM) defines military necessity as
“the principle that justifies the use of all measures needed to defeat the enemy as quickly
and efficiently as possible that are not prohibited by the law of war . . . Military action
justifies certain incidental harms that inevitably result from the actions it justifies. The
extent to which military necessity justifies such harms is addressed by the principle of
proportionality” (emphasis added).62 The standard relies on a comparative judgment:
Would any rational military commander facing the same set of circumstances have made
the same decision given the information available at the moment?63 Explicitly, the LOWM
states that “Military necessity does not justify actions that are prohibited by the law of
war.”64

Proportionality presumably governs the means in cases where commanders have made a
decision that an action is justified. In the fog of war, judgments of proportionality often
involve difficult and subjective comparisons. Legitimate targets and objectives must have
military value, but attacks may incidentally involve noncombatants or damage civilian
property. The LOWM states that “Proportionality generally weighs the justification for
acting against the expected harms to determine whether the latter are disproportionate in
comparison to the former.”65

Just as a comment in passing, the difficulty of this statement of the standard is twofold.
First, proportionality as a standard involves two distinct dimensions—one of values
destroyed, one of value in terms of tangible loss. The LOWM standard conflates the two.
The second difficulty is a simple observation. Proportionality as a concept represents an
empty set of scales on which one places the factors to be considered. The danger is that if
the costs of an objective in terms of values and other costs seem excessive, one merely needs
to inflate the value of the objective sought. Note in this respect that the LOWM states that
the “costs” of an objective need not be evaluated in terms of the immediate costs, but in
terms of its contribution to the overall objective of winning the war quickly.66
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LIMITING THE MEANS OF WAR

The following list, although not complete, includes many of the major acts falling under
the concept of violations of the laws of war, whether committed by lawful combatants or
others: Using poisoned or otherwise forbidden arms or munitions, maltreating corpses,
firing on localities that are undefended and without military significance, abusing or firing
on a flag of truce, wearing civilian clothes to conceal identity during combat, improperly
using legally protected buildings (e.g., hospitals, schools) for military purposes, acts of
terrorism, and ill-treating prisoners of war or the sick and wounded are examples of
forbidden actions.

A quick look at the list should convey an underlying principle—the right of belligerents
to adopt means of injuring the enemy is not unlimited. The difficulty comes from the
rather vague language of the articles in question. For example, do these cover starvation as a
deliberate tactic? Does this practice, common in several modern wars, represent a violation
because it may disregard another fundamental distinction between combatants and
noncombatants?67 In this regard, consider that the idea that needless suffering should be
avoided extends to weapons. Article 36 of Geneva PA-I represents an innovative addition to
the law of war:68

In the study, development, acquisition or adoption of a new weapon, means or method
of warfare, a High Contracting Party is under an obligation to determine whether its
employment would, in some or all circumstances, be prohibited by this Protocol or by
any other rule of international law applicable to the High Contracting Party.

Prohibited Weapons

PA-I, Article 35(2), forbids the employment of arms, projectiles, and other material
calculated to cause unnecessary suffering.69 The prohibition again is somewhat vague. It
essentially leaves each state free to decide whether to utilize a certain weapon because in its
judgment the weapon possesses or lacks the prohibited effect. State practice has sanctioned
the use of explosives in artillery shells, mines, and hand grenades. On the other hand, such
weapons as lances with barbed heads, irregularly shaped bullets, shells filled with glass, and
the application of some substance to bullets, intended to inflame a wound, have been
accepted as forbidden. During World War I, both sides accused the other of using dum-
dum bullets70—bullets designed to expand or fragment upon impact—but at most, only
individual instances were substantiated.

The drafters of the 1977 Protocols had decided at the time that the prohibition of
certain specific weapons should be left to a future meeting, to be called by the United
Nations and to be restricted to that particular subject. The General Assembly thereupon
convened the UN Conference on Prohibitions or Restrictions of Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have
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Indiscriminate Effects. On October 10, 1980, the conference adopted the Convention on
Prohibitions or Restrictions of Use of Certain Conventional Weapons Which May Be
Deemed to Be Excessively Injurious or to Have Indiscriminate Effects (Geneva 1980
Convention), the Protocol on Non-Detectable Fragments (1980 PA-1), the Protocol on
Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices (1980
PA-2), and the Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons
(1980 PA-3).71 The 1980 Geneva Convention and its protocols apply in the situations
referred to in Article 2 common to the four Geneva Conventions of 1949, including any
situation described in paragraph 4 of Article 1 of PA-1 (wars against colonial domination,
alien occupation, and racist regimes).

The 1980 PA-2 relates to the use on land of mines, booby traps, and other devices—
including mines laid to interdict beaches, waterways, or river crossings—but does not apply
to the use of anti-ship mines at sea or in inland waterways. The protocol prohibits, in
essence, the use of the instruments listed against the civilian population as such or against
individual civilians, even by way of reprisals, and the indiscriminate use of devices that
could be expected to cause loss of life or injury to civilians that is excessive in relation to the
concrete and direct military advantage anticipated. The use of the weapons listed is also
forbidden in any area primarily inhabited by civilians where no combat between ground
forces is taking place, unless the device is planted on or next to a military objective.

Interest in banning land mines as a weapon culminated in the Ottawa Treaty of 1997
(currently 150 states parties).72 A continuing major problem with land mines is that 60–
100 million uncleared antipersonnel mines still lie scattered in scores of countries. The
countries with the highest concentrations are Afghanistan (10–15 million), Angola (9
million), Cambodia (4–7 million), Iraqi Kurdistan (4 million), the former Yugoslavia
(almost 3 million), and Mozambique (2 million).73

Incendiary Weapons

In accordance with the Declaration of St. Petersburg of December 11, 1868, 17 states had
agreed to prohibit, for themselves and such other states as would adhere to the declaration,
the use of any projectile weighing less than 14 ounces (400 grams) that is charged with
some inflammable substance or is explosive in nature. By contrast, the use of weapons
employing fire (tracer ammunition, flamethrowers, napalm bombs, or sprayers) is not
prohibited by any rule or treaty. Napalm, used extensively in World War II, the Korean
War, the Vietnamese conflict, and the first Gulf War, has frequently been characterized as
an illegal weapon and singled out for regulation. Hence the 1980 PA-2, dealing with
incendiary weapons, proved to be the most controversial of the protocols. During negotiations,
some of the nonaligned countries (Mexico, Syria, and others) insisted that restrictions
against aerial bombardment with napalm or other firebombs should be included. The
United States, the Soviet Union, and the other major military powers refused to consider
an absolute ban on incendiary weapons but did reach a compromise. The 1980 PA-3
prohibits the use of incendiary weapons against civilian populations and the use of air-
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delivered incendiary weapons against a military objective located in a concentration of
civilians (Article 2(2)).

Poison Gas and Related Weapons

The First Hague Conference (1899) adopted a declaration, signed by 16 states, that
prohibited the parties from using shells to distribute asphyxiating gases. This prohibition
was, obviously, fully in accord with outlawing the use of poison and with the humane
endeavor to avoid causing unnecessary suffering. The U.S. delegation refused to sign this
prohibition as inconsistent with already accepted methods of warfare.

When Germany used poison gas—chlorine, then mustard gas—in World War I (1917),
the Allies retaliated in kind, justifying their action as a reprisal. Both sides stopped gas
warfare upon discovering that they could not control the drift of clouds of poison gas. The
peace treaties ending the conflict reiterated the prohibition on asphyxiating gases. On June
17, 1925, the Geneva Gas Protocol prohibiting the use in war of asphyxiating, poisonous,
or other gases, as well as of bacteriological methods of warfare, was signed by the U.S.
delegate as well as the representatives of 28 states (in force April 3, 1929).74 The U.S.
Senate, however, did not give its consent to ratification until December 16, 1974. Because
138 countries are now bound by the protocol, most writers today agree that the Geneva
instrument is binding on all states through the development of a general rule of customary
international law springing from the provisions of the protocol. The United States was not
bound prior to Senate ratification because, since 1925, the U.S. government had
consistently objected to the rules involved. Interestingly, the Geneva Protocol does not
prohibit the production, acquisition, stockpiling, or use for nonwar purposes of the
forbidden substances of warfare—only their use in conflict.

Post World War I, despite the Geneva Protocol, there have been many alleged uses of
chemical weapons: Italy in Ethiopia (1935–1936), Japan in China (1939–1944), United
States in Vietnam (Agent Orange, 1962–1968), Egypt in Yemen (1967), USSR in
Afghanistan (1980–1984), Ethiopia against Eritrean rebel forces (1980), Iraq against Iran
(1984–1985), and Iraq against the Kurds (Halabja, 1988). Chemical and bacteriological
weapons were not used to any extent during World War II, even though both sides were
prepared for such an eventuality. The major reason for abstaining from use of such
weapons probably may be found in an inability to protect military and civilians alike
against the retaliatory use of similar weapons by an enemy and the practical logistical
difficulties of using them effectively. On April 2, 1990, Iraqi President Saddam Hussein
declared that his country possessed nerve gas weapons and would use them against Israel if
attacked—apparently a reference to a possible second Israeli attack on Iraq’s nuclear reactor
complex.75

In November 1969, U.S. President Richard Nixon renounced a first use of lethal
chemical weapons and extended that renunciation to the first use of incapacitating
chemicals. He also renounced any use of any method of biological warfare (restricting
research in related subject matter to purely defensive measures) and ordered the disposal of
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existing stocks of bacteriological weapons. The president also urged the Senate to approve
ratification of the 1928 Geneva Protocol. In February 1970, the president extended the ban
on the production and use of biological weapons to cover military toxins—that is, poisons
biologically produced but used as chemical warfare agents. Subsequently, in December
1974, the U.S. Senate gave its consent to the ratification of the 1925 Protocol. The
instrument entered into force for the United States on February 10, 1975.

After more than 20 years of negotiation, the 39-nation UN Conference on Disarmament
at Geneva completed a new comprehensive treaty banning the production, possession, and
use of chemical weapons in November 1992: the UN Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and on Their
Destruction.76 The long instrument (192 pages; two-thirds of the text relates to
verification) currently has 185 states parties (including the United States).77 Almost all
countries in the world have joined the Chemical Weapons Convention (CWC). As of June
2011, a total of 188 states are party to the CWC. Of the states remaining outside the
regime, two—Burma and Israel—have signed but not yet ratified the treaty; five—Angola,
North Korea, Egypt, Somalia, and Syria—have not signed.78

Following the development of numerous drafts, the UN General Assembly adopted—on
February 20, 1972—the Convention on the Prohibition of the Development, Production
and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their
Destruction. The convention was signed by 61 governments on April 10, 1972. It entered
into force on March 26, 1975 and currently has 173 states parties.79 The virtually
unanimous support for the 1972 Convention resulted from two factors: the splitting off of
biological weapons from the general category of chemical weapons and the realization by
the major powers that no defensible rationale existed for the use of biological weapons.

Nuclear Weapons

Most controversial—although not a problem before World War II—has been the use of
nuclear weapons, whether delivered by land, sea, or air forces. As yet, there is no specific
conventional rule outlawing or limiting the use of atomic or nuclear weapons.80

Responsible authorities, notably the late Sir Hersch Lauterpacht, believe that the use of any
such weapons ought to be prohibited if it could be demonstrated that the aftereffects of
their use would place them in the sphere of “biological” warfare, while at the same time not
objecting to their use against strictly military objectives.81 Lauterpacht expressed deep
concern over the abandonment—insofar as bombing was concerned—of the traditional
distinction between combatants and noncombatants, writing that to admit the
impossibility of preserving that distinction was “to admit that in modern conditions there is
no longer room for one of the most fundamental aspects of the traditional law of war.”82

He then went on to state that even with the use of atomic weapons, the distinction would
invariably be obliterated.

There can be little doubt that the destruction of existing nuclear weapons, together with
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the creation of a working system of inspection to make certain that no more such weapons
were being manufactured on the sly, would represent a great advance. Unfortunately, all
attempts to reach such an agreement have failed thus far. In 1963, the United States, the
United Kingdom, and the Soviet Union signed the Partial Test Ban Treaty (PTBT)
banning nuclear tests in the atmosphere, outer space, and under water, but not
underground. Underground testing was continued by the United States, the Soviet Union,
France, Great Britain, and China. Testing in the Pacific areas was ended by the Western
countries (except for France) some 30 years ago. However, after years of negotiations, the
Nuclear Non-Proliferation Treaty was signed by more than 60 states on July 1, 1968, at
parallel ceremonies in Washington, London, and Moscow.83 By 2009, a total of 191 states
had ratified the treaty.

The agreement specified that the sponsoring powers would not give nuclear weapons—
or control over them—to other states, nor would they help others make such weapons.
Parties to the treaty not possessing nuclear weapons waived their right (for 25 years) to
acquire or manufacture such weapons for their own defense. One of the key articles (Article
3) recognized the International Atomic Energy Agency as the authority exercising overall
control over safeguards in all peaceful nuclear activities in any state party to the treaty.
Inspections were to be carried out by the agency. The nuclear powers also pledged to
provide immediate assistance to any nonnuclear state facing nuclear aggression or threats of
such aggression.

In 1991, states parties to the PTBT held an amendment conference that year to discuss a
proposal to convert the treaty into an instrument banning all nuclear weapon tests. With
strong support from the UN General Assembly, negotiations for a comprehensive test-ban
treaty began in 1993. Very quickly, different priorities emerged. The nonaligned movement
countries focused upon so-called vertical proliferation (increasing numbers and new bomb
technology), while the nuclear powers focused on horizontal proliferation (nuclear weapons
produced by states other than themselves). The Comprehensive Test Ban Treaty opened for
signature in September 1996. As of July 2016, the treaty had been ratified by 164 states
and but it had not entered into force because of the peculiar requirement that all 44 states
named in Annex 2 must ratify. As of this writing, only 36 of the 44 states named in Annex
2 had ratified the convention.84 Three had not signed. The U.S. Senate rejected the treaty
(48–51) in October 1999. While advocates have urged reconsideration, this does not seem
a possibility in the near future.

Nuclear-Free Zones In 1983, the UN General Assembly appointed the UN Study Group
on the Question of Nuclear-Weapon-Free Zones. That 21-member panel, including all five
nuclear weapon powers, attempted to plan nonnuclear zones in the Middle East, the
Balkans, Northern Europe, Africa, South Pacific, and South Asia. After two years of
fruitless discussion, the study group disbanded in February 1985.85 Despite the failure of
this effort, regional nonnuclear zones have emerged. These include Antarctica (1959), outer
space (1967), the deep seabed (1971), Latin America (Treaty of Tlatelolco, 1968), the
South Pacific (Treaty of Rarotonga, 1986), and Mongolia (by unilateral declaration, 1992).
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The Treaty of Pelindaba that would establish an African nuclear-free zone entered into
force in July 2009.
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SOME NOTES ON NONINTERNATIONAL CONFLICT

Noninternational conflicts often generate very complicated situations because, although the
conflict involves a group dissatisfied with the current arrangements for governance within a
state, the conflict often has international dimensions because others have interests in either
promoting or opposing groups involved in the internal struggle for power and position.
Historically, violent internal struggles for power and leadership within various entities most
probably have occurred with greater frequency than war between them. Internal conflicts
over who rules have a long history. Considering the past hundred years, noninternational
conflicts (NIACs) have produced a number of cases that involve genocide, as well as large
losses of life that did not strictly qualify as genocide. Add the enormous destruction of
property.

The instability of many regimes combined with demands for self-determination or
reform has led to a large increase in the number of noninternational armed conflicts since
1949.86 Massive human suffering resulting from heavy-handed government response to
internal threats is nothing new. The images coming from Syria, Iraq, and other conflicts
unfortunately remind one of many previous “internal” armed conflicts fought with great
brutality. From the Spanish Civil War to Sierra Leone to Rwanda to Sudan, internal wars
have showcased the most heinous acts humans can commit.87 The Internal Displacement
Monitoring Centre estimated that in December 2014, internal conflicts had resulted in 38
million internally displaced persons.88 According to estimates, 80 percent to 90 percent of
the victims of the armed conflicts which have taken place since World War II are the result
of noninternational conflicts.

The problem comes in defining the parameters of noninternational conflict. The rules
pertaining to LONIAC89 (law of noninternational armed conflicts) parallel those in the jus
in bello for international armed conflicts. However, nothing comparable to the jus ad
bellum for international armed conflicts applies to NIACs. No international convention has
operational tests that define the elements that would determine when an internal
disturbance has moved beyond sporadic violence and demonstrations to a more organized
threat. Because of the rather diverse nature of internal conflicts, this simple question masks
a very complex set of issues involving sovereign rights, recognition, and the nature of the
nexus between international and domestic law.

The rudimentary rules of Common Article 3 of the 1949 Geneva Conventions proved
insufficient under these circumstances. The need arose to create regulations to address the
status of noncombatants parallel to those existing for international conflicts. A third
problem stemmed from the increasing number of foreign interventions in civil wars.
Interventions in Vietnam, Cyprus, Lebanon, Angola, and other states confirmed that
noninternational and international conflicts had increasingly intermingled. The Geneva
Conventions of 1949 contained no provision to cope with the questions raised by such
internationalized civil wars.90
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Note that international law has no prohibitions against a government using violent
measures to suppress a rebellion/insurgency. Not surprisingly, international law specifically
reaffirms the rights of a recognized sovereign government to suppress rebellions. Article
3(1) of PA-II (1977) states:

Nothing in the Protocol shall be invoked for the purpose of affecting the sovereignty of a
State or the responsibility of the government by all legitimate means, to maintain or re-
establish law and order in the State or to defend the national unity and territorial
integrity of the State. (Emphasis added)

Similarly, Article 8(3) of the Rome Statute of the International Criminal Court (ICC)
affirms that:

Nothing in paragraph 2 (c) and (e) shall affect the responsibility of a Government to
maintain or re-establish law and order in the State or to defend the unity and territorial
integrity of the State, by all legitimate means. (Emphasis added)

Despite these assurances, the term “all legitimate means” perhaps gives states sufficient
reason to downplay the nature of rebellions because the LONIAC imposes meaningful
restrains on both sides in that both the government under siege and its opponents must not
utilize means or methods that would violate international law.

Belligerent Communities

Traditional international law treats insurgencies and civil wars as falling within the
domestic jurisdiction of the state, and hence within its domestic law enforcement regime.
Recognition of a state of belligerency implies that the insurgents have gained effective
control of territory extensive enough to move the conflict beyond a purely local uprising. In
the past, when this point was reached in the development of a rebellion, other states could
choose to grant the community a limited measure of international personality by recognizing
a status of belligerency and terming the group a belligerent community.91 Recognition of
belligerency did not imply recognition as a state or as a government. The belligerent
community is still considered legally an integral part of the state against whose government
it is conducting hostilities. The issues here involve judgments about effective control. A
state of belligerency signifies a stage of an internal armed conflict in which at a contender
for power exerts effective control over a significant expanse of territory. The community
will acquire statehood in the legal sense only if it succeeds in its enterprise, by either
achieving independence as a new entity or replacing the lawful government of its state by its
own chosen representatives. Until it has such success, certified by recognition from other
state members of the international community, the belligerent community possesses only
very limited, temporary aspects of international personality.

Legally, this places on the belligerents, as well as on the government opposing them,
responsibility for all violations of the laws of war and for the treatment of foreign property
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and citizens. Rights acquired by the belligerents then include the rights of blockade,
visitation, search and seizure of contraband articles on the high seas, and abandonment of
claims for reparation on account of “damages suffered” through the conflict by foreign
citizens. On the other hand, a belligerent community lacks the right to send or receive
diplomatic agents, to join international organizations, or to benefit from multilateral
conventions concerned with peacetime international relations and activities of states. One
of the last instances of the recognition of a belligerent community occurred in June 1979,
during the then 19-month-old civil war in Nicaragua. The so-called “Andean Group”
(Bolivia, Colombia, Ecuador, Peru, and Venezuela) declared that “a state of belligerency”
existed in Nicaragua and that the forces of the Sandinista National Liberation Front
(FSLN) represented a “legitimate army.” That declaration then permitted the members of
the Andean Group to aid the rebels with weapons and other supplies.92

The Genesis of LONIAC (Law of Noninternational Armed Conflict)

Although concerns with providing regulations for NIACs have been traced to the early
twentieth century, only with the negotiation of the two Protocols Additional (1977) to the
four Geneva Conventions did the differences between international and noninternational
conflicts receive explicit clarification in treaty form. Additional Protocol II deals exclusively
with noninternational conflicts, but it does not supersede Common Article 3 or the Geneva
Conventions. Article 1(1) of PA-II states that it “develops and supplements” Common
Article 3 without “modifying its existing conditions of application.” Because not all states
have ratified PA-II (the U.S. has not), the pertinent question becomes to what extent the
provisions of PA-II may be regarded as declaratory of customary law. Little evidence of
practice exists.

Much of LONIAC still remains imprecise. Dinstein writes: “It is an irrefutable fact that,
even though humanitarianism is always a consideration, many of these rules are engendered
primarily by military necessity.”93 Although this comment applies to LOIAC as well, there
exists a wide regulatory gap between the two main categories of armed conflict. The 1949
Geneva Conventions and the 1977 Protocols contain close to 600 articles. Of these, only
Article 3 common to the 1949 Geneva Conventions, and the 28 articles of 1977 PA-II,
apply to internal conflicts. To add to the difficulties, the meaning of armed conflict has
become increasingly legalistic because of its roots in treaties, as well as the relatively recent
role of international prosecutions. Indeed, a shift in emphasis from a practical and
pragmatic factual assessment to a legalistic “test” is reflected in what many today apply as
an “elements” test: Unless certain proposed elements can be independently verified, a
situation cannot be designated an armed conflict, even when the totality of the facts and
circumstances cry out for international humanitarian legal regulation.94

PA-II has only 18 substantive regulatory sections. It specifically excludes wars of national
liberation and similar conflicts covered by PA-I. Second, it sets a minimum threshold for
other types of internal conflicts. The “threshold” of applicability is extremely high. Under
Article 1(1), Protocol II applies only to conflicts between the armed forces of a state party
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1.

2.

3.

4.

“and dissident armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of the territory as to enable them to carry out
sustained and concerted military operations and to implement this Protocol.” Paragraph 2
of Article I provides that the Protocol “shall not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar
nature, as not being armed conflicts” (emphasis added).

Grave Breaches, War Crimes, and Jurisdiction

One of the weaknesses of international law with respect to defining a NIAC is what entity
or agency has the authority to decide that a conflict has risen to the status of a NIAC. The
government of a state facing an internal conflict more often than not will regard the rebels
as common criminals to be dealt with as they see fit. So long as the state seems in control
and capable of dealing with the conflict through its own devices, a case can be made that
the LONIAC does not apply because the situation represents an internal security problem.
The issue of applicability arises when rebels have gained control of territory, or the conflict
has significant impact on others outside the state. The ICRC has suggested four tests for
the application of Common Article 3:

that the party in revolt has an organized military force that controls a portion of state
territory, and can be held responsible for its actions;
that the legal government has resorted to regular military forces as the means of
dealing with the conflict;
that the legal government has recognized the insurgents as belligerents, and that the
dispute has been referred to either the UN General Assembly or Security Council;
that the insurgents have an organization purporting to have the characteristics of a
state in that it exercises de facto control over persons with a defined territory.95

In the real world, few conflicts have met these standards.

Killing in aº NIAC

Unlike international armed conflicts, the act of killing in a NIAC may be considered
murder. In this regard, one must remember the context and the fact that the LONIAC may
apply, but so does the domestic legal system of the affected state. Consider that an agent of
the state killing an insurgent will be justified, while that of an insurgent killing an agent of
the state will generally be considered murder. From the vantage point of the domestic legal
system, murder is murder. Simply, apart from the rules relating to noncombatants, the
LONIAC contains no language that would help differentiate between lawful killing and
murder. As Dinstein notes, curiously the three terms associated with the LONIAC—(1)
acts of hostility, (2) ordinary crimes, and (3) war crimes—do not make a material
difference from the vantage point of domestic law. In sum, an insurgent who kills in the
course of hostilities does not enjoy a more advantageous position compared to an ordinary

701



criminal or a war criminal.96 In contrast, from the perspective of the LONIAC, for an
international penal trial to occur, jurisdiction will depend entirely upon whether a war
crime has been committed.

In Common Article 3 conflicts, unlawful combatants are the rule. The wording and logic
of Common Article 3 (GC I-IV) and Additional Protocol II (PA-II) makes clear that
civilians, armed forces, and organized armed groups of the parties to the conflict are
mutually exclusive categories in noninternational armed conflict.97 In an armed conflict
between a state and an organized armed group such as Al-Qaeda, the organized groups will
seldom meet the criteria to enjoy “combatant’s privilege” even if they do constitute the
armed forces of a nonstate party to the conflict.

More difficult is the concept of membership in organized armed groups other than
dissident armed forces. Membership in irregularly constituted groups obviously has no basis
in domestic law and usually does not involve uniforms, fixed distinctive signs, or
identification cards. In view of the wide variety of cultural, political, and military contexts
in which organized armed groups operate, there may be various degrees of affiliation with
such groups that do not necessarily amount to “membership” within the meaning of
IHL.98 In one case, affiliation may turn on individual choice, in another on involuntary
recruitment, and in yet another on more traditional notions of clan or family. In practice,
the informal and clandestine structures of most organized armed groups and the elastic
nature of membership render it particularly difficult to distinguish between a nonstate party
to the conflict and its armed forces:

For the practical purposes of the principle of distinction, therefore, membership in such
groups cannot depend on abstract affiliation, family ties, or other criteria prone to error,
arbitrariness or abuse . . . [U]nder IHL, the decisive criterion for individual membership
in an organized armed group is whether a person assumes a continuous function for the
group involving his or her direct participation in hostilities.99 (Emphasis added)

The addition of the idea of a distinction based upon functionality in context, “continuous
combat role,” rather than formal requirements for identification, constitutes a new concept
and approach that dates only from the 2009 ICRC Commentary. The word continuous
does not mean that insurgents taking a temporary break from participation in hostilities
have noncombatant status. They remain lawful targets.
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RULES OF CONFLICT IN THE AIR100

The use of balloons to transport mail and newspapers from besieged Paris during the
Franco-Prussian War had led to considerable speculation toward the end of the nineteenth
century as to the possibilities of aerial warfare. At the Hague Conference of 1899, a
declaration, renewed at the Second Conference in 1907, prohibited until the end of a
Third Peace Conference “the discharge of projectiles and explosives from balloons and by
other new methods of a similar nature.” Very few states signed the instrument in 1899. In
1907, France, Germany, Italy, Japan, and Russia refused to sign it primarily because these
countries, impressed by the advance in aviation, desired to wait and see what promising and
possibly legal use could be made of the newfound ability to fly. Italy then became a pioneer,
using balloons in the Italo-Turkish War of 1911–1912, both for spotting enemy troops and
for dropping explosives (bombs) on them. The first “dogfight” actually took place between
two mercenary pilots using pistols during the Mexican Civil War in 1912.101

Air Warfare in World War I

The outbreak of war in 1914 brought the airplane, and later the dirigible, into immediate
prominence. Both sides fought each other in the air and proceeded to bomb enemy targets.
The bombing, all too soon, expanded to “undefended” cities. Both sides piously insisted
that their aviators received strict orders to attack only points of military importance and, in
the case of cities, to bomb only genuine military targets. The usefulness of such instructions
—even if the willingness to carry them out could have been proved—was nil, for the speed
of an airplane and the absence of bombsights or other aiming devices left the ultimate
destination of a dropped bomb to chance and the aviator’s skill. One did not have to be a
cynic to say before the end of the war that every inhabited enemy community had become
a legitimate target, an attitude reinforced by the concept of the nation in arms. The
distinction between undefended and defended communities had become meaningless,
except in the rare cases of genuine “hospital towns,” declared as such and subject to neutral
inspection.

Regulation Post World War I

The application of the rules of land warfare to the new weapon failed to prevent
indiscriminate bombing. After World War I, therefore, the possibility of developing a
separate code of air warfare was considered. Here, however, military considerations of the
greatest magnitude intruded. The airplanes, as perfected by 1918, had become the weapon
of the future to many military staffs, and they successfully opposed any code promising to
cripple this new item in the military hardware closet. The Spanish Civil War and the
Japanese invasion of China showed that new rules governing aerial bombardment were
needed most urgently. In 1938, British Prime Minister Neville Chamberlain, in addressing
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the House of Commons, asserted that three principles ought to be observed by all
participants in future wars: (1) a deliberate attack on civilian populations was a clear
violation of international law; (2) “targets which are aimed at from the air must be
legitimate military objectives and must be capable of identification”; and (3) “reasonable
care must be taken in attacking these military objectives so that by carelessness a civilian
population in the neighborhood is not bombed.”102 Later that year, the Assembly of the
League of Nations unanimously adopted a resolution embodying the three principles.

World War II saw the manned plane in its heyday; pilots carried out even greater
bombing of enemy locations, beginning with the German attack on Poland. Without going
into great detail, it can be said that by 1945, strategic bombing from the air, without
warning, was a generally accepted method of warfare and that those who attempted to
punish the captured perpetrators of those air raids by execution would end up as war
criminals themselves.

Moreover, May 11, 1940, may be regarded as the very day on which virtually
unrestricted air bombardment was “legitimized.” On that date, the British Cabinet decided
on strategic air attacks on the enemy’s interior—a decision that resulted, on August 8,
1940, in the German “reprisal” raids against English nonmilitary targets, including the city
of Coventry. At present, there is no global treaty governing war in the air. Only by analogy
with the rules laid down for hostilities on the ground can rules be detected that apply to air
warfare, and they are relatively limited in number and scope. In 1976, the U.S.
Department of the Air Force, after some 20 years of research and planning, issued its
regulations for the conduct of air operations—a welcome product in view of the scarcity of
accepted international rules.103

Some of the more interesting “rules” include the assertion that urban areas containing
military targets remain subject to attack (Chapters 5–8 of the manual). Dikes, dams, and
nuclear generating stations may also be attacked if “under the circumstances ruling at the
time, they are lawful military objectives.” Area bombing is judged to be in accordance with
existing international law rules (Chapters 1–15). In agreement with what has been stated
before, the employment of nuclear weapons does not violate currently existing international
law but should be used only at the direction of the president.

Since then the manned bomber, at least, seems to be on the way out, and its
replacement, the unmanned intermediate or intercontinental ballistic missile, together with
its relatives aboard nuclear-powered submarines, has appeared on the scene. Interestingly
enough, the Air Force manual justifies aerial overflights if they are based on the right of
self-defense (Chapters 2–6), but admits the undoubted right of every state to prevent (i.e.,
attack and destroy, if possible) foreign military aircraft from unauthorized aerial intrusions
(Chapters 2–6). Medical aircraft and their protection are covered in the U.S. Air Force
manual in Chapters 2, 4, 13, and 14—and now also in PA-I, Articles 24 to 31—in great
detail. The American manual represents the first comprehensive official effort to describe,
backed with impressive documentation, the subject of modern air war from both a legal
and a practical point of view. Despite some gaps and certain vague statements, the manual
could well serve as the basis for the negotiation of a global convention on the subject,
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perhaps through another Geneva diplomatic conference.
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T
War Crime Tribunals

 
 
 

he movement to construct institutions and regimes that would allow the
international prosecution of those individuals who have committed genocide, war

crimes, and other crimes against humanity has become a salient force in contemporary
international politics. Presumably, the modern laws of war would preclude Alexander the
Great’s punishment of the citizens of Tyre for their resistance (he crucified 2,000 young
men, positioning them along the main road along the Lebanese coast) or the Roman “final
solution” to Cato’s perception of threat presented by Carthage (Carthago delenda est
—“Carthage must be destroyed”). Perhaps the first modern trials were those of individuals
(Bonapartists charged with treason) who helped Napoleon escape from exile in Elba and
then joined in the Hundred Days in which he attempted to regain power. However, in the
twentieth century, international war crime tribunals have become “a recurring modern
phenomenon with discernible patterns.”1 Nuremberg stands as the model, but Leipzig and
Constantinople after World War I; the less well-known Tokyo trials after World War II;
the ad hoc tribunals for Rwanda, Sierra Leone, and the former Yugoslavia; and the
permanent International Criminal Court (ICC) also need examination.

Many have questioned the need for war crime tribunals. The short and simple reply
flows from notions of justice and accountability for heinous deeds done. Before the
twentieth century, world leaders as well as soldiers in the field could act with virtual
impunity because international law did not hold them accountable. The twentieth century
witnessed both a change in attitude and some of the worst incidents of mass murder in
recorded history: Germany (6 million during the Nazi regime), China (5 million during the
Cultural Revolution), Cambodia (2 million during the Khmer Rouge regime), East Timor
(200,000), Uganda (750,000 during the Idi Amin regime), Rwanda (800,000 Hutu in
ethnic fighting with the Tutsi), and Bosnia (250,000). Add to these numbers the incidents
of rape, torture, and other abuses that push individuals to become refugees in search of a
safe haven. As one strong advocate has succinctly stated the issue, “[T]he pledge of ‘never
again’ quickly became the reality of ‘again and again.’ ”2 UN Secretary-General Kofi
Annan, during a visit to the International Criminal Tribunal for Yugoslavia (ICTY) in
1997, declared, “Impunity cannot be tolerated, and will not be. In an interdependent
world, the Rule of the Law must prevail.”3 On the other hand, if interested states had acted
earlier to stop the slaughter, these courts would not have found a reason for existence. The
dilemmas of humanitarian intervention persist (see Chapter 19).

The UN tribunals for Sierra Leone (SCSL), Rwanda (ICTR), and the former Yugoslavia
(ICTY) do address the legal responsibilities of individuals who have committed crimes of
war and crimes against humanity. The international demand to punish these crimes tapped
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a resonant chord. The ICC presumably has taken this process further. Advocates argue that
prosecution of the individuals responsible for specific acts will avoid the attribution of
collective guilt to an entire nation, provide victims with a sense that their grievances have
been addressed, and establish an impartial historical record of the crimes and events.
Ideally, successful apprehension and prosecution would also serve as a deterrent.4

Yet trials by their nature seem an extraordinarily awkward and unwieldy way to deal with
the types of problems presented by certain types of war crimes. To reiterate earlier
discussions of legal process, courts require “proof” adduced through application of a strict
set of rules. Such proof may not always be readily available considering the circumstances.5

The length and complexity of trials raise issues of cost and efficiency. The ICTY initially
acquitted Dusko (Dusan) Tadić on seven murder charges. The judges then dismissed 11 of
31 charges against him on the grounds that he could not have violated the Geneva
Conventions because the war in Bosnia was not an international one.6 The trial, to convict
a lowly foot soldier, a minor participant, cost $20 million dollars. Given the nature of the
atrocities in Rwanda and Bosnia, in what sense may we speak of appropriate punishment as
fulfilling justice? The sheer scale of genocidal crimes—involving thousands upon thousands
of killers—can overwhelm almost any judicial system. The Pol Pots, Idi Amins, and
Slobodan Miloševićs did not act alone. But what tribunal could hope to punish all of the
guilty? Because of these problems and the necessarily limited scope of prosecution, many
have argued that processes such as the Truth and Reconciliation Commissions like those in
South Africa, Chile, El Salvador, Argentina, and Guatemala are more appropriate in many
cases.7

Many believe that war crime trials, no matter how carefully conducted, still represent
nothing more than “victor’s justice.”8 The Soviet Union participated in the Nuremberg
trials even though Josef Stalin was responsible for an estimated 4 million deaths of Soviet
citizens, and some interesting questions do arise concerning the possible culpability of
Allied air commanders and other senior political officials for the decisions that resulted in
the massive destruction of civilian life at Hamburg and Dresden. From another view, the
spectacle produced by Slobodan Milošević before the ICTY (as well as the length of the
trial) before his death, as well as the seeming unwillingness of the NATO powers to seek
out and arrest Ratko Mladić and Radovan Karadžić even though the ICTY had issued
indictments, represent ongoing practical problems of political will and calculation.
Milošević (as Hermann Goering did at Nuremberg) used the trials as a forum to challenge
the authority of those conducting the proceedings.

Yet the Nuremberg trials, by focusing on the alleged crimes of individuals rather than on
“holding Germany guilty” (collective responsibility), did provide an important impetus for
the development of the post-World War II human rights regime as well as the
rehabilitation of Germany into an ally. In a partial answer to skeptics, the Special Court for
Sierra Leone, the ICTY, and the ICTR, once established, have persisted despite all
obstacles. They may not have functioned as well in the short run as idealist advocates had
hoped, but they have had an impact.9 Although they evaded capture for several years,
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Mladić and Karadžić, internationally indicted war criminals, were eventually arrested and
tried. Milošević did eventually surrender to international authority for trial. Despite a
woeful lack of funding (and often local cooperation) for their task, the ICTY and the ICTR
continue. The question should always focus on the quality of justice administered.
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THE TREATY OF VERSAILLES AND THE
COMMISSION OF FIFTEEN

The first major international attempt to punish offenders guilty of committing war crimes
as defined in Chapter 20 took place at the end of World War I. On January 25, 1919, the
Preliminary Peace Conference created the Commission of Fifteen to investigate and report
on violations of international law that could be charged against Germany and its allies.10

The commission, in its report, specifically denied immunity from responsibility to high
officials of the Central powers, including even chiefs of states. It recommended the
establishment of the International High Tribunal to apply “the principles of the law of
nations as they result from the usages established among civilized peoples, from the laws of
humanity, and from the dictates of public conscience”—words taken from the preamble of
the Hague Conventions of 1899 and 1907. The American representatives on the
commission differed with their Allied colleagues and wanted the law to be limited to the
laws and customs of war only. The American and Japanese delegations opposed the trials
primarily because the court’s mandate would treat as criminal actions that had no basis in
prior custom and practice.11 In particular, they objected to plans to try the Kaiser because
no law or precedent existed.

The deliberations here became increasingly bitter. Over the dissenting views of the
United States and Japanese members, the view of the majority was adopted, and Article
227 of the Treaty of Versailles provided for the creation of a tribunal of five judges to be
appointed to try the ex-emperor of Germany—not for war crimes, but for “a supreme
offense against international morality and the sanctity of treaties.” Because the Kaiser had
found asylum in the Netherlands and the government refused to surrender him to the
Allied and Associated powers, the scheme came to naught.
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LEIPZIG

The Allies after 1919 faced an interesting difficulty. Although they had defeated Germany,
they did not occupy the territory. Early in February 1920, the Allied powers submitted a
list of 854 names of persons accused of war crimes to the German government.12 These
included some of Germany’s most prominent military leaders: Helmuth von Moltke, Erich
Ludendorff, Paul von Hindenburg, and Alfred von Tirpitz. Following strong German
resistance to the surrender of those persons, a compromise was reached on German
suggestions. In May the Allied powers sent a sample “abridged” list of 45 names to the
German government. These individuals were to be tried before the German Supreme Court
at Leipzig.

The trial began in late May 1921. Only 12 of the 45 persons requested were actually
tried. Six were found guilty. All three generals tried for mistreatment of POWs were found
not guilty. Major Benno Cruscius did receive a two-year sentence for allegedly passing on
an illegal order (to kill POWs) issued by one of the generals (Karl Stenger).13 In the case of
Commander Karl Neumann, accused of deliberately sinking a hospital ship, the Dover
Castle, the court explicitly accepted a defense of superior orders, noting, “The accused
accordingly sank the Dover Castle in obedience to a service order of his highest superiors, an
order which he considered to be binding. He cannot, therefore, be punished for his
conduct.”14 The sentences imposed on those convicted were nominal, ranging from six
months to a maximum of four years in prison. The final bizarre touch of these regrettable
proceedings was added by the escape from detention of Lieutenants John Boldt and Ludwig
Dithmar, submarine officers who had received four-year sentences for firing on the lifeboats
of the hospital ship Llandovery Castle.15 The Allies then ceased all further attempts to
continue the war crimes trials.16
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CONSTANTINOPLE

At the end of World War I, Germany also refused to hand over Tâlat Pasha, the acting
head of the Turkish government, to the Allies. In this case, the British formed the driving
force behind the desire to punish those accused of forcibly deporting and killing Greeks and
Armenians resident in the Ottoman state during the war. The Turks had previously been
implicated in the Hamidian massacres (1894–1897)17 in Armenia and Turkey. Great
Britain, France, and Russia (the Triple Entente) had issued a warning to the Turkish
government in May 1915. Evidence indicates that until the end of the war, the Turks
waged a systematic campaign of slaughter against Armenians and other ethnic and religious
groups (an estimated 1,500,000 deaths).18

At the end of the war, Britain demanded the surrender for trial of those Turks accused of
criminal acts. Mustafa Kemal,19 head of the newly formed Ankara government, refused,
indicating that he could not recognize “a kind of right of jurisdiction on the part of a
foreign government over [an] act of a Turkish subject in the interior of Turkey herself.”20

Under continued British pressure (Britain still had 320,000 troops in Turkey), the Turkish
government eventually agreed that Turkey would agree to the same conditions for trial of
those accused that Germany had accepted (June 1921). Under continued British
diplomatic pressure, the Turkish minister of the interior drew up a list of 60 people
purportedly responsible for the campaign against the Armenians for detention and potential
trial. The Turkish government systematically pursued a program of arrest. These included
many prominent and popular political figures.

The first trial resulted in a death sentence (actually carried out against Kemal Bay) for
acts that were “against humanity and civilization. They are never compatible in any manner
to human considerations”21 (emphasis added). For future reference, this verdict stands as
important because it addressed two questions critical to the future development of the law:
command responsibility and the idea of crimes against humanity. The decision and
execution sparked a severe backlash in Turkey against the verdicts and further trials, but the
Turkish government still proceeded. A court sentenced Mehmed Tâlat, Ismail Enver, and
other “young Turk” leaders to death, but did so with the defendants in absentia. Others
were released “after investigation.”

The rest of the story revolves around circumstance and political decisions. Britain had a
large number of troops in Turkey at the end of the war. Political considerations demanded
their steady withdrawal. Those remaining would suddenly pose a problem.22 Ostensibly,
the British had some leverage in that they still held a number of Turkish prisoners at Malta.
When fighting broke out within Turkey in 1921, Kemal seized a number of British
soldiers. He then offered a prisoner swap. The subsequent negotiations, resulting in the
exchange of prisoners (November 1921), essentially precluded any future trials. They also
effectively ended any further prosecutions or attempts to enforce sentences already meted
out by the government in Turkey. The final treaty, signed in July 1923 with Turkey, made
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no mention of war crimes.
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THE INTERNATIONAL MILITARY TRIBUNAL:
NUREMBERG

The deliberate violations of the laws of war at the hands of the Axis powers and their minor
allies led early in World War II to demands for an effective postwar punishment of the
guilty individuals.23 Two prefatory comments seem important here. First, statesmen and
lawyers had labored to place some restrictions on the unilateral resort to force in the period
after World War I. Nonetheless, as noted in the American and Japanese dissents, many
questions still remained open. Second, contemporary writers often treat Nuremberg as if
the establishment of the tribunal was a clear, predetermined choice. It was not. Feelings ran
high. Britain at first opposed trials because the “guilt was so black” that it was “beyond the
scope of judicial process.”24 U.S. Secretary of the Treasury Henry Morgenthau Jr. and U.S.
Secretary of State Cordell Hull supported summary executions. Secretary of War Henry L.
Stimson at first embraced summary executions and then became a strong advocate for trials.

Stimson came to believe that trials were necessary to establish beyond doubt the idea of
organizational responsibility as well as the guilt of individuals responsible for the worst
atrocities. Organizational responsibility did not mean collective responsibility, but rather
that the leaders of the mainstays of the Nazi apparatus, the Gestapo and SS, would be held
responsible for the atrocities committed because of their policies and orders. Needless to
say, Stalin had no problem with summary executions. In a widely reported incident, at a
banquet with President Franklin D. Roosevelt and Prime Minister Winston Churchill,
Stalin proposed a toast: “I drink to the quickest possible justice for all German war
criminals. I drink to the justice of a firing squad. . . . Fifty thousand must be shot.”25

Eventually, Stimson’s advocacy would form the basis for postwar action. These discussions
remained private because of fear that the German leadership would lose all restraint with
regard to POWs if any details of the discussions became public knowledge. Public
statements did warn of retribution for atrocities, but almost always in very general terms.

The London Agreement

In August 1945, the United States, the United Kingdom, France, and the Soviet Union
concluded the London Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis (August 8).26 This instrument (also known as the London
Charter) provided the details for the establishment of the International Military Tribunal
(IMT). The tribunal would consist of four judges, each appointed by a party to the
agreement, together with four alternates similarly chosen. The conferees chose Nuremberg
as the site for symbolic reasons. It was the location for an annual mass demonstration
orchestrated by the Nazi Party and the location where the anti-Semitic “Nuremberg Laws”
had been proclaimed in 1935.27

In assessing the negotiations that led to the adoption of the agreement, one should
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a.

b.

consider the enormous difficulties involved in reconciling the different legal traditions and
conceptions represented by the United States and Britain, on the one hand (common law),
and France and the Soviet Union, on the other (civil law). For example, in civil law
procedure, officers of the court system assemble the evidence for both sides, the court
conducts the questioning of witnesses, and cross-examination by a defending counsel rarely
occurs. Hearsay evidence is permitted, as are trials in absentia. Defendants do not have a
right to testify on their own behalf. In contrast, American and British procedures rely upon
examination and cross-examination in open court as a method of establishing the facts,
defendants have a right to confront their accusers and offer testimony on their own behalf,
and the use of hearsay evidence is limited. The compromise involved a blend of elements
from both systems. The Anglo-American method of examination and cross-examination
would be used. Defendants not only could testify on their own behalf, but also, contrary to
Anglo-American practice, could be compelled to testify by the court. Because the trials
would not involve juries, the Anglo-American technical rules of evidence would not apply.
The court could consider any evidence it found to have probative value.28 The defendants
were permitted counsel of their own choice or could have counsel appointed by the IMT.
The Charter provided no right of appeal.

The Soviet Union demanded that the charges for crimes be confined to acts committed
by the European Axis powers. This represented a basic problem. If the secret protocol of
the 1939 Soviet nonaggression pact with Germany became public, the Soviet Union could
also be charged with the crime of aggression against Poland.29 The final language in the
Charter simply stated that the purpose of the IMT was prosecution of Axis crimes. Another
controversy erupted over the definition of “crimes against humanity” (Article 6(c) of the
London Charter). This involved a seemingly minor grammatical change—insertion of a
semicolon rather than a comma—but the change resulted in limiting IMT jurisdiction with
respect to crimes against humanity committed before the German invasion of Poland on
September 1, 1939 (the accepted date for the beginning of the war). Scharf notes, “While
the public perception is that the Nuremberg trial provided a comprehensive account of the
Holocaust, in fact that was the one thing the Nuremberg Tribunal was legally precluded
from doing.”30

Article 6 of the London Charter defined the following acts as within its jurisdiction. All
generated individual responsibility. Unlike Leipzig, the Charter specifically rejected any
defense based upon superior orders.

Crimes Against Peace: Namely, planning, preparation, initiation or waging of a war of
aggression, or a war in violation of international treaties, agreements or assurances, or
participation in a common plan or conspiracy for the accomplishment of any of the
foregoing;
War Crimes: Namely, violations of the laws or customs of war. Such violations shall
include, but not be limited to, murder, ill-treatment or deportation to slave labour or
for any other purpose of civilian population of or in occupied territory, murder or ill-
treatment of prisoners of war or persons on the seas, killing of hostages, plunder of
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c.

public or private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;
Crimes against Humanity: Namely, murder, extermination, enslavement, deportation,
and other inhumane acts committed against any civilian population, before or during
the war[;] or persecutions on political, racial or religious grounds in execution of or in
connection with any crime within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where perpetrated.

Note that “c” forms the basis, along with the work of Raphael Lemkin, for the definition of
genocide.

The IMT conducted 22 trials. Twenty-one defendants (Martin Bormann, deputy for
Nazi Party affairs, was tried in absentia) were present when the trials began on November
20, 1945. The trial lasted for 284 days. Each prosecuting team had a specific charge to
present: The United States had the duty of presenting the conspiracy charges; the British
detailed the “aggressive warfare” charges; and the French and the Soviets were to deal with
war crimes and crimes against humanity, the French for Western Europe and the Soviets
for Eastern Europe.31 The defense raised four major issues: (1) international law applies to
the acts of sovereign states only, thus no basis exists for punishing individuals; (2)
individuals cannot be held responsible for “acts of state”; (3) the law applied was ex post
facto; and (4) obedience to superior orders, either political or military, is a valid defense.
The tribunal regarded none of these issues as sufficient. The tribunal gave its judgment on
September 30, 1946,32 and sentences were pronounced on October 1, 1946. Nineteen of
the 22 defendants were found guilty; 12 were sentenced to death by hanging. Those
sentences were carried out almost immediately, on October 16, 1946.

Evaluation

The trials stand open to critique from many different perspectives. Certainly, from the
standpoint of American legal standards, they violated many rules of due process associated
with domestic trials. Second, the Allies were not without guilt with respect to certain
activities (the tu quoque or “you did it too” defense), but this does not lessen the culpability
of those accused and tried. Third, for all of the purported shortcomings, the trials set the
tone for other trials of lesser figures. The Tokyo trials drew upon the London Charter as a
model, as did other venues. Fourth, the trials put the idea that, under certain
circumstances, international law does place duties directly upon the individual center stage.
Presumably sovereignty could not serve as a blanket explanation to excuse atrocities.
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INTERNATIONAL MILITARY TRIBUNAL FOR THE
FAR EAST

Closely related to the Nuremberg trials was the establishment of the International Military
Tribunal for the Far East (IMTFE, Tokyo). In this instance, the charter in question
specified the categories of war crimes, crimes against peace, and crimes against humanity,
together with a separate grouping of a crime of conspiracy to commit the foregoing crimes.
Even though the course of the war in the Pacific produced instances of behavior
comparable to that in Europe, the IMTFE has received far less attention than its European
counterpart. Though influenced by the London Charter, the IMTFE resulted from the
Proclamation of the Supreme Commander for the Allied Powers (January 19, 1946) signed
by General Douglas MacArthur.33 Although the 11 belligerents who had fought against
Japan had the right to nominate judges, General MacArthur had sole authority of
appointment. Judges who served came from Australia, Canada, China, Great Britain,
France, India, the Netherlands, New Zealand, the Philippines, the Soviet Union, and the
United States. The accused faced three charges: (1) murder, (2) crimes against peace, and
(3) other conventional war crimes and crimes against humanity.34 In all, 28 individuals
were indicted and tried.35

Even before the beginning of the trials, controversy erupted over the decision to exempt
the Japanese Emperor Hirohito from trial as a war criminal.36 The trials began on June 4,
1946, and the judgment was given on November 4, 1948. The IMTFE found all of the
defendants guilty. Seven were sentenced to death, and 16 to life imprisonment. No
defendant who received a prison sentence actually served more than ten years.37 In 1948, in
a significant decision, the Supreme Court of the United States ruled that the tribunal was
not a court of the United States and that consequently the Supreme Court had no
jurisdiction to review or to set aside the tribunal’s judgments.38
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TRIALS BY OTHER TRIBUNALS

The publicity given to the proceedings of the two international military tribunals
overshadowed the fact that most of the accused war criminals of World War II were tried
by military courts of individual occupants, or they were returned to the scenes of their
offenses and were tried by local courts and under local laws.39 In some countries, where
domestic legislation required, the accused offenders were tried in ordinary criminal courts
for violating the local criminal laws. Most offenders, however, were brought before military
courts of particular states for violating the laws and customs of war.

Control Council Law No. 1040

A second set of trials of lesser war criminals was conducted under Allied Control Council
Law No. 10 at the U.S. and Allied Nuremberg Military Tribunals (NMT). The U.S.
conducted 12 trials before the Nuremberg Military Tribunals (NMT) from December 9,
1946, to April 13, 1949. CCL No. 10 established a uniform legal basis in Germany for the
prosecution of war criminals apart from those prosecuted by the IMT. By late November
1948, a total of 7,109 defendants had been arrested for war crimes, including the major
cases at Nuremberg and Tokyo. The trials that took place resulted in 3,686 convictions and
924 acquittals. Of those convicted, 1,019 received death sentences, and 33 defendants
committed suicide. Prison sentences were received by 2,667, and 2,499 cases were still
pending. By the end of 1958, the Western Allies had convicted 5,025 Germans of war
crimes, 806 being sentenced to death (486 were actually executed); and the Soviet Union
had convicted around 10,000, many of whom were sentenced to 25 years in jail, and others
to death. In the years since 1948, many other culprits have been discovered by their own
governments (mostly in France and West Germany) and have been tried for war crimes.

The Dachau Trials (1945–1948)41

Another set of much less publicized trials took place in Dachau. Unlike trials under CCL
No. 10, these trials were held before military commissions. These tribunals were composed
entirely of American army officers. Defendants had the opportunity to have legal assistance,
either from a German attorney or an American group of officers with legal training.42

Again, unlike the Nuremberg rules which required only a majority vote, a conviction in
Dachau needed a two-thirds majority vote, but this also included death sentences. The
decisions of these courts had little or no written reasoning to explain verdicts. This differed
from Nuremberg where both majority and dissenting opinions were published.
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AFTER NUREMBERG

Between the end of the trials conducted under CCL No. 10 and the events in the areas that
comprised the former Yugoslavia, and the genocidal outbreak in Rwanda, war crimes
prosecution remained within the domain of the state. No international court existed that
had the jurisdiction and mandate to try war crimes. The end of the Cold War had
promised an era of peace, cooperation, and development. Instead, it engendered wars that
unleashed pent-up hostilities. The massacres and widespread hostilities in Yugoslavia,
Rwanda, and Sierra Leone prompted the UN Security Council to set up several ad hoc
courts to try the worst offenders. The events also spurred the development of a permanent
ICC.

Yugoslavia

Yugoslavia began disintegrating in 1991. The drive by Serbia to assert dominance and resist
secession produced a number of ugly incidents that included the shelling of Dubrovnik and
the devastation of Vukovar.43 The international community was extremely slow in its
reaction. In October, the UN Security Council voted to establish a five-member
commission of experts to investigate war crimes in the former Yugoslavia. The commission
faced both financial and political problems in carrying out its task. Certainly, none of the
permanent members of the Security Council seemed to have an interest of sufficient
salience to bring the issue to discussion until media reports detailing the carnage began to
appear and influence public opinion. Moreover, many believed that a press toward
international prosecution would stymie peace negotiations.44 Subsequently, in February
1993, the Security Council by Resolution 827 established the International Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(ITFY).45 In November, a special (chief) prosecutor was named.46 Even at that point,
establishment of the court seemed a token gesture. Bass concludes, “NATO had the troops.
In all of the Hague’s early difficulties, the fundamental hurdle was the West’s refusal to take
military action against war criminals in ex-Yugoslavia”47 (emphasis added). While
prosecutions began, not until 1998 did the political climate really support the tribunal.

Rwanda48

The movie Hotel Rwanda focused on events during the genocide in Rwanda.49 The movie
fails to capture the true horror of what happened. In fact, the events of 1994 simply
represented the latest in a long line of massacres. The first Tutsi refugees had fled to
Uganda to escape ethnic purges that occurred in 1959. These resulted from the “social
revolution” of 1959 that overthrew the Tutsi-led monarchy. Initially, 50,000–70,000 Tutsi
fled, but the refugee population had swelled to about 200,000 by 1990. The Rwandan
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Patriotic Front (RPF) had its origin in 1987 when Tutsi refugees in Uganda banded
together. The stated purpose of the RPF was to facilitate repatriation of Tutsi to Rwanda.
President Juvénal Habyarimana had taken a hard line against the return. On October 1,
1990, the Rwandan Patriotic Army (RPA), the armed wing of the RPF, invaded northern
Rwanda. At first, Habyarimana did not see the rebels as a serious threat, but that changed
when the RPA rapidly advanced and threatened the capital, Kigali. After that initial success,
troops from France and Zaire, called in to aid the Habyarimana regime, forced the RPA to
retreat in some disarray. The RPA then—in classic Mao fashion—retreated to the “hills,”
regrouped under Paul Kagame, and began a guerilla campaign to unseat the government.
The war reached a stalemate. In July 1992, the two sides entered into peace negotiations
that lasted a year and resulted in the signing of the Arusha Accords in early August 1993.
The agreement would have created a government in which Hutu and Tutsi would share
power. A UN peacekeeping force (UNAMIR) was to oversee the implementation.

On April 6, 1994, a plane carrying President Juvénal Habyarimana of Rwanda and
President Cyprien Ntaryamira of Burundi crashed at Kigali Airport, killing all on board.
Following the deaths of the two presidents, widespread killings—having both political and
ethnic dimensions—began in Kigali and spread to other parts of Rwanda. Radical elements
in Rwanda used the death to promote a wholesale slaughter of the Tutsi minority.
Estimates range from 600,000 to 800,000 casualties. The slaughter stopped only with the
invasion and ultimate success of an expatriate rebel force that succeeded in unseating the
successor government. On July 1, 1994, the UN Security Council asked the secretary-
general to appoint a commission to accumulate evidence of war crimes in Rwanda. After
copious supporting material on massacres had been secured, on November 8, 1994, the
Security Council, acting on its authority under Chapter VII of the Charter, adopted the
Statute of the International Tribunal for Rwanda.50

Sierra Leone

The events that led to the establishment of the Special Court for Sierra Leone (SCSL)
began in the late 1980s. The roots of the violence stemmed primarily from attempts to
control the diamond industry.51 The civil war in neighboring Liberia contributed as well.
Charles Taylor, leader of the National Patriotic Front of Liberia (NPFL), provided money
and support to Foday Sankoh to form the Revolutionary United Front (RUF). In return,
Taylor received diamonds from Sierra Leone.52 The RUF launched its first campaign into
eastern Sierra Leone from Liberia in late March 1991. In the months following, over
100,000 refugees fled the conflict into Guinea. The government was unable to mount an
effective counterattack.

The RUF’s signature tactic was terror through physical mutilation. An estimated 20,000
civilians suffered amputation of arms, legs, ears, and other body parts from machetes and
axes. Fighting continued in the ensuing months, with the RUF gaining control of the
diamond mines. The Sierra Leone army seemed totally ineffective. A military coup in April
1992 unseated the government, but those who staged the coup seemed no more equipped
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than their predecessors to deal with the challenge presented by the RUF. In desperation the
new government contracted the private military firm, Executive Outcomes (South
Africa).53 In approximately six weeks, the situation changed dramatically—the RUF was
reduced to existence in border enclaves.

Under the auspices of the United Nations, President Kabbah and RUF leader Foday
Sankoh negotiated a peace accord. The agreement made Sankoh vice-president and gave
other RUF members positions in the government. It called for an international
peacekeeping force (UNAMSIL) under the auspices of the United Nations. Almost
immediately, however, the RUF began to violate the agreement, most notably by holding
hundreds of UNAMSIL personnel hostage and capturing their arms and ammunition in
the first half of 2000. In May 2000, the situation deteriorated to the point that British
troops intervened to evacuate foreign nationals and establish order. They stabilized the
situation and were the catalyst for a cease-fire and ending of the civil war.

Not until January 2002 did the fighting end. In June 2000, President Kabbah wrote to
UN Secretary-General Kofi Annan requesting the United Nations to authorize a court to
deal with crimes during the conflict. In August 2000, the UN Security Council adopted
Resolution 1315 requesting the secretary-general to start negotiations with the Sierra
Leonean government to create a special court. On January 16, 2002, the United Nations
and the government of Sierra Leone signed an agreement establishing the court.54 The
Special Court for Sierra Leone has authority to try those who bear the greatest
responsibility for serious violations of international humanitarian law and Sierra Leonean
law committed in the territory of Sierra Leone since November 30, 1996.

The court differs both in structure and funding from the ICTY and ICTR. Note that,
unlike the other two, it has two local justices. Because technically the court was not a
creation of the UN Security Council, it received only minimal funding of $9 million a year.
The rest of the operating budget was to be from voluntary contributions. This has meant
that the court has struggled at times to fulfill its mandate because contributions have been
insufficient to support operating costs essential to the fulfillment of its mandate.

TABLE 21.1

International Criminal Courts55

Court Number of
Judges

Selection Term of
Office

Seat

ICTY 16 permanent,
12 ad litem
(temporarily
increased to 16
in 2008)

Elected by the
UN General
Assembly

Permanent—4
years (can be
reelected), ad
litem—4 years
(no reelection)

The Hague
(Netherlands)

ICTR 16 permanent, Elected by the Permanent—4 Arusha
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9 ad litem
(maximum)

UN General
Assembly

years (can be
reelected), ad
litem—4 years
(no reelection)

(Tanzania)

SCSL 11 permanent Trial: 4
appointed by
UN secretary-
general; 2 by
the government
of Sierra Leone
Appeals: 3
appointed by
UN secretary-
general; 2 by
the government
of Sierra Leone

3-year terms The Hague
(Netherlands)

ICC 18 permanent Elected by the
Assembly of
States Parties

9-year terms
(can be
reelected); 1/3
elected every 3
years

The Hague
(Netherlands)
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THE ICTY, ICTR, SCSL: STRUCTURE AND
ORGANIZATION

The events just described spurred the development of international courts. The
disintegration of the former Yugoslavia and the internal strife in Rwanda and Sierra Leone
prodded the international community to take action to deal with those who had ordered,
instigated, or otherwise taken part in the large-scale atrocities that defined these conflicts.
In response to specific conflicts, the UN Security Council authorized three ad hoc courts:
the International Criminal Tribunal for Yugoslavia (ICTY), the International Criminal
Tribunal for Rwanda (ICTR), and the Special Court for Sierra Leone (SCSL).56 In
addition to the temporary courts, work proceeded on establishing a permanent ICC. The
treaty establishing the ICC (Rome Statute) was opened for signature on July 17, 1998. The
ICC became a reality when the Statute entered into force July 1, 2002, with deposit of the
60th instrument of ratification. Table 21.1 summarizes the structure of the ICTY, ICTR,
SCSL, and the ICC. The SCSL differs from the ICTY and ICTR in that it was created
under the joint authority of the government of Sierra Leone and of the United Nations to
try those accused of violations of international humanitarian law (and the law of Sierra
Leone) within the territory of Sierra Leone since November 30, 1996.57

Each court has three main organs: chambers (judges), office of the prosecutor, and
registry (administrative division). In the three ad hoc courts, the chambers are divided into
trial chambers and an appeals chamber. The ICC differs somewhat in that it has a pretrial
chamber that passes on indictments brought by the prosecutor as well as trial chambers and
an appeals chamber. The ICTY and ICTR began with two trial chambers, but the Security
Council authorized a third in 1998 as the volume of prosecutions increased. Each trial
chamber has three judges; the appeals chamber has five.58 The SCSL began with only one
trial chamber; a second was established in 2005.

None of the courts have a separate investigative or police branch. The prosecutors
operate as independent agents and are responsible for overseeing investigations. The
tribunals have no independent means of enforcement beyond the active cooperation of
national authorities. Until February 2003, the ICTY and ICTR shared an appeals chamber
and prosecutor. In the interest of speeding up the process, the Security Council increased
the number of judges on the ICTR and authorized additional judges ad litem for both
tribunals, as well as a separate prosecutor and appeals chamber for the ICTR. The SCSL
and ICTR have completed their mandates. At this writing the ICTY has one trial in
progress. The Court is scheduled to deliver its final verdict in the Mladić case in November
2017. The appeal should be finished by December 2019. In December 2015 the ICTY
Appeals Chamber ordered a retrial of Stanišić and Simatović under all counts of the
indictment. The trial will be held under the auspices of the Mechanism for International
Criminal Tribunals (MICT), a body designed to complete the work of the ICTR and
ICTY.
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The ICTY and ICTR have in their charters authority to prosecute four clusters of
offenses: grave breaches of the 1949 Geneva Conventions, violations of the laws or customs
of war, genocide, and crimes against humanity committed on the territory and within the
time frame specified. The SCSL Statute does not include genocide as a crime. Unlike the
Nuremberg court, the courts have jurisdiction only over natural persons, not over
organizations, political parties, administrative entities, or other legal subjects. The ad hoc
courts have concurrent jurisdiction with national courts, but in any case, in an ad hoc
court, the jurisdiction of the international court overrides that of any national court.60 As
with the tribunal at Nuremberg, the ICTY and ICTR had to deal with the difficulties
inherent in trying to draw from both the civil and common law traditions as well as
international human rights law.61

ICTY

The first trial held by the ICTY was that of Dusko Tadić, beginning in 1996.62 The judges
had three main issues: (1) Was the war in Bosnia an international armed conflict? (2) Did
widespread and systematic abuse against Serbs occur? and (3) Did Tadić personally engage
(and to what extent) in criminal acts against non-Serbs? The first issue divided the court
(2–1, Judge McDonald dissenting), resulting in not-guilty verdicts on several counts on the
basis that individuals within the sector did not have “protected status.”63 The defendant
did not really contest the second, and sufficient testimony from witnesses confirmed a
number of charges related to the third. The sentencing judgment was rendered on July 14,
1997.64

Despite the Security Council mandate, at the beginning the ICTY had problems in
rounding up the principal planners and instigators of the events for trial. The lack of
political will on the part of all involved continually undermined efforts to arrest the
individuals most responsible for the atrocities in the Balkans. A decision by Prime Minister
Tony Blair in 1998 resulted in British troops, acting as peacekeepers in the Balkans,
actively pursuing those wanted. Even with the very slow start, the July 2008 arrest of
Radovan Karadžić, the May 2011 arrest of Ratko Mladić, and the July 2011 arrest of
Goran Hadžić meant all indicted had been apprehended. The court will wrap up its trials
with the verdict on Mladić expected in November 2017. Both Mladić and Karadžić will
have a right of appeal. Because of a diagnosis of terminal brain cancer, the court suspended
Hadžić’s trial in 2014. As of July 2011, the ICTY had issued 161 indictments. At this
writing (July 2016), with only the Mladić trial in progress, the ICTY record stood at: 92
convictions, 19 acquittals, 13 transferred to other courts, and 36 terminations/withdrawals.
In passing note the time frame: For Karadžić alone, not counting the time taken by the
appeal process, from indictment to verdict took 21 years.

The former president of the Federal Republic of Yugoslavia, Slobodan Milošević, became
the highest-profile defendant to stand trial since Nuremberg.65 As one of the principal
players in the breakup of Yugoslavia, Milošević was accused of complicity in persecution
based upon political, racial, or religious grounds; genocide; willful killing and torture;
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willful and wanton destruction of property unconnected to military necessity; unlawful
attacks on civilians; and other crimes against humanity. After Milošević’s defeat in a
September 2000 election, his successor, Zoran Djindjić, arranged for his arrest and
extradition to The Hague in April 2001.66 As King Charles and Hermann Goering had
done, Milošević vehemently rejected the idea that the tribunal had any authority to pass
judgment on him. He died in March 2006, before the defense phase of the trial had begun.
At that point, the prosecution had called 294 witnesses.

ICTR

For the ICTR, the first case, that of Jean-Paul Akayesu, began with his indictment in May
1996. In August 2003, the Security Council adopted Resolution 1503, which urged both
the ICTR and the ICTY to complete all investigations by 2004, all trials by 2008, and all
appeals by 2010.67 As of December 2011, the court had completed 32 cases—19 in the
appeal stage, ten more in progress, and one individual awaiting trial. Ten indictees
remained at large.68

As of July 2016, the ICTR had issued 92 indictments. Nine of those indicted still remain
at large. The tribunal has finished 54 trials with 18 cases still on appeal. It has acquitted
eight. Ten trials were in progress. Four indictments were withdrawn (two died in custody).
Two cases had been referred to national authorities.

The Akayesu case (see Chapter 16) was the first in which an international tribunal had to
apply the definition of genocide as defined in the Convention for the Prevention and
Punishment of the Crime of Genocide (1948). The trial chamber recalled that genocide
means, as described in the convention, “the act of committing certain crimes, including the
killing of members of the group or causing serious physical or mental harm to members of
the group with the intent to destroy, in whole or in part, a national, racial or religious
group, as such.” Akayesu was charged with 15 offenses that included genocide, complicity
in genocide, direct incitement to commit genocide, and various crimes against humanity (as
defined in the statute of the court). The indictment stated that Akayesu “knew that the acts
of sexual violence, beatings and murders were being committed and was at times present
during their commission. He facilitated the commission of the sexual violence, beatings and
murders by allowing the sexual violence and beatings and murders to occur on or near the
bureau communal premises. By virtue of his presence during the commission of the sexual
violence, beatings and murders and by failing to prevent the sexual violence, beatings and
murders, he encouraged these activities.”69 The trial chamber found him guilty on nine of
the 15 counts named in the indictment. These included genocide (murder) and crimes
against humanity (rape, torture, and extermination). He received a sentence of life in
prison.

Special Court for Sierra Leone

As of December 2012, the court had indicted 13 people and tried nine. All nine trials
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resulted in verdicts of guilty. The trials included the first trial of a sitting African head of
state, former President of Liberia Charles Taylor. Taylor was accused of 11 counts of war
crimes, crimes against humanity, and other violations of international law.70 He was
convicted and given a 50-year sentence, subsequently upheld on appeal. With the issuance
of the appeals judgment, the SCSL became the first special tribunal to have completed its
mandate.71 The court also had the distinction of being the first international tribunal to
convict people for crimes relating to the conscription and recruitment of children younger
than 15 into hostile forces. In addition, Taylor’s indictment, trial, and conviction also
reaffirmed an important principle—serious breaches of international humanitarian law will
nullify head-of-state-immunity.
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THE INTERNATIONAL CRIMINAL COURT

History

Tracing the history of efforts to construct the ICC involves following two separate tracks:
the effort to draft an international criminal code and initiatives for an independent
international court. In November 1947, the General Assembly charged the International
Law Commission (ILC) with two tasks: first, to formulate the principles of international
law recognized in the Charter and Judgment of the Nuremberg Tribunal; and second, with
careful attention to these principles, to prepare a draft code of offenses against the peace
and security of humankind.72 The creation of the court was tied to other negotiations then
in progress. During the preparatory work that produced the Genocide Convention,
representatives from the United States pushed hard for inclusion of language authorizing
the creation of an international tribunal.

Delegates from the Soviet Union, among others, expressed major reservations.73 Unlike
the International Court of Justice, where jurisdiction was limited to disputes between
countries, the ICC was envisioned as a court that would assert jurisdiction directly over
individuals for certain crimes not otherwise punished in national courts. Article VI of the
convention emerged as a compromise, providing for trial “by a competent tribunal of the
State in the territory of which the act was committed, or by such international penal
tribunal as may have jurisdiction with respect to those Contracting Parties which shall have
accepted its jurisdiction.”74

The Sixth Committee (UN General Assembly) recommended the creation of an ad hoc
committee to produce a draft statute to take the debate out of the realm of conjecture and
hypothetical argument.75 The Committee on International Criminal Jurisdiction produced
a report late in 1953. Reacting to the charge that the proposed court would have little
positive law to utilize, the General Assembly subsequently linked consideration of that
report to the development of the draft code of offenses against the peace and security of
humankind, which was still part of the working agenda of the ILC. In 1954 the ILC
submitted the draft of a convention, with extensive commentaries, to the General
Assembly.76 A debate and severe division over the inclusion of aggression as a crime in the
draft convention essentially suspended any meaningful progress for 25 years.

In 1989, Trinidad and Tobago raised the possibility of a court to deal with international
drug trafficking, but it took the events in the former Yugoslavia and Rwanda to move the
issue forward.77 While the ILC again debated the questions concerning the definition of
offenses against peace and security, in the early 1990s, events in the Balkans and Rwanda gave
renewed impetus to the idea of an international court. In late 1992, the General Assembly
requested that the ILC undertake the “elaboration of a draft statute for an international
criminal court.”78 Subsequently, in 1993 and 1994, the Security Council authorized ad hoc
tribunals for the former Yugoslavia and for Rwanda. The ILC moved expeditiously on the
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ICC assignment, issuing its report in 1994 that resulted in the establishment of a
preparatory committee to prepare a statute for consideration by a conference of
plenipotentiaries.79

Despite the continuing division over the desirability of establishing a permanent court,
the process moved forward. Early in 1998, the preparatory commission produced a
consolidated text of a statute regarding the establishment of a permanent ICC for adoption
at a diplomatic conference held in Rome in June 1998.80 Even though, post Nuremberg,
the paucity of prosecutions at any level for war crimes and other gross violations of
humanitarian law, combined with the checkered success of the more recent ad hoc
tribunals, strongly suggested a continuing lack of political will to exert pressure for full
compliance on reluctant parties by both the Security Council and the broader international
community, nevertheless states voted to establish a permanent court by an overwhelming
majority (120–7, with 21 abstentions). The Rome Statute entered into force on July 1,
2002 (60 ratifications). Of the five permanent members of the UN Security Council,
Britain and France have ratified the statute, the Russian Federation has signed it
(September 2000), but China has not signed, and the United States has “withdrawn” its
signature (see Chapter 4). Of other major states, Germany, Japan, and Italy have ratified,
Iran has signed (December 2000), but Iraq has not. Neither India nor Pakistan has signed.
At present (June 2016), the Statute has 122 ratifications and 139 signatures.

Structure and Jurisdiction

The ICC sits at The Hague and operates as an independent international organization.81 In
accordance with Article 2 of the Rome Statute, the Negotiated Relationship Agreement
Between the International Criminal Court and the United Nations governs the
relationship.82 The Assembly of States Parties forms the management oversight and
legislative body for the court. The assembly has established a permanent secretariat and a
bureau (interim oversight) to manage the everyday operations of the court. Article 5
establishes the grant of subject matter jurisdiction as being “limited to the most serious
crimes of concern to the international community as a whole”—genocide, crimes against
humanity, war crimes, and aggression. The Rome Statute, rather than referencing the
relevant treaties, with the exception of the crime of aggression, contains definitions of the
crimes within its substantive jurisdiction listed in Article 5 within the body of the treaty.83

Articles 121 and 123 specify a process whereby the crime may be defined and incorporated
into the Statute. After years of preparatory work, in June 2010, by consensus the Review
Conference of the Rome Statute adopted a draft amendment to the Rome Statute that
includes a definition of the crime of aggression and a regime establishing how the court
would exercise its jurisdiction. The conditions for entry into force provide that the court
will not be able to exercise its jurisdiction over the crime until after January 1, 2017, when
the states parties will make a final decision whether or not to activate the jurisdiction.84

More importantly, the in personam jurisdiction of the court was designed to be
complementary to that of national courts, meaning that it may try cases only where “a state
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is unwilling or unable to carry out the investigation or prosecution (Article 17(1)(a))”
(emphasis added). Two further limitations on jurisdiction exist as well. The court may seize
only cases where the events (or portions of the events) have occurred after July 1, 2002,
when the Rome Statute entered into effect. Second, double jeopardy applies as well. The
court may not try individuals if they have already been tried in another court unless the
trial was a sham designed to absolve the person of any guilt (Article 20). On the other
hand, no accused may claim immunity of any kind (head of state, diplomatic, or special
grant).

Getting Started

In February 2003, the Assembly of States Parties elected the 18 judges of the ICC. For the
first election (as with the ICJ), judges were elected for terms of three, six, and nine years. In
the future, judges will have nine-year terms with six elected every three years. The judges
constitute a forum of international experts who represent the world’s principal legal
systems.85 Judges must be nationals of states parties to the statute. The election process
itself contains an interesting requirement because the Rome Statute specifies two different
sets of qualifications that define eligible candidates. One list consists of candidates with
established competence in criminal law and procedures as well as the necessary relevant
experience, whether as judge, as prosecutor, as advocate, or in other similar capacity in
criminal proceedings. The second list consists of candidates with established competence in
relevant areas of international law, such as international humanitarian law and the law of
human rights, and extensive experience in a professional legal capacity that is of relevance to
the judicial work of the court (Article 36(5)).

Operations

Cases may come to the court through several different avenues. States parties may refer
cases, as may the UN Security Council. The prosecutor may initiate investigative
proceedings (proprio motu, on his or her own initiative) with the consent of a majority vote
(two of three) of judges sitting in a pretrial chamber. At this writing (July 2016), three
states parties to the Rome Statute—Uganda, the Democratic Republic of the Congo, and
the Central African Republic—have referred situations occurring on their territories to the
court. The prosecutor has opened investigations into all three situations. In March 2010,
Pre-Trial Chamber II granted the prosecution authorization to open an investigation
proprio motu in the situation of Kenya. The UN Security Council has referred two cases:
Darfur (Sudan, March 2005) and Libya (February 2011).86 These referrals are interesting
because three of the five permanent members of the Security Council (China, Russia, and
the United States) are not states parties to the court.

At this writing (June 2016), 22 cases involving nine situations have been brought before
the International Criminal Court relating to: Democratic Republic of the Congo, Uganda,
the Central African Republic, Darfur (Sudan), Republic of Kenya, Libya, the Republic of
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Côte d’Ivoire, the Republic of Mali, and the Central African Republic II. These cases have
resulted in 32 indictments.87 The fact that all situations seized by the court are in Africa has
led to accusations of bias and racism. Note, however, that a number of investigations are
underway outside Africa including cases in Afghanistan, Colombia, Georgia, Honduras,
Iraq, and the Ukraine.88 As The Economist stated, “As a work in progress, the ICC has been
moving glacially—but in the right direction.”89

SUMMARY OF CASES AND ACTIVITES—ICC JUNE 2016

• Cases 23

• Investigations 10

• At Large (Indicted) 13

• In Custody   6

• Convictions   3

• Acquittals   1

Perhaps the most controversial indictment to date came in July 2008, when the
prosecutor requested that the ICC issue an arrest warrant for Omar Hassan Ahmad al-
Bashir, president of Sudan, on the charge of genocide and crimes against humanity.90 The
request raised a storm of protest from many who feared this would impede a diplomatic
settlement in Darfur. These arguments had been raised before with respect to the ICTY.91

The criticisms did not deter the court. Prior to his capture and death in October 2011, the
court had issued an arrest warrant for Muammar Gaddafi (June 2011), the leader of Libya.
Critics again argued that this would impede a solution to the crisis because fear of
extradition to the court would prevent his going into exile.92 More to the point, the
seeming focus of the court on Africa (and perhaps now the Middle East) has also led to a
charge of an inherent Western (and Great Power) bias. They see the court as intent on
holding the weak to strict accountability while letting the rich and powerful do as they
please.93 The court has a number of African members, but of the Arab states, only Jordan
and Tunisia have joined.

Finance continues as a major concern as does the ponderous nature of its process.94 The
ICC is not cheap. It has an annual budget of nearly $150 million. Many complain that it
offers little value for money spent, having so far yielded only a dozen arrest warrants and
indictments, all relating to Africa.95 The idea that human rights abuses and war crimes
should be punished gained ground in the 1990s, as democratic regimes replaced
authoritarian ones in many parts of the world and the horrors of Bosnia and Rwanda
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surfaced. But it is hard to apply consistently. Conflict zones abound where the only credible
participants in a peace process happen to be rebel leaders or warlords.

A Note on Costs and Results

International justice does not come at bargain basement prices. Consider the fixed costs of
salary for judges and support personnel as well as the costs associated with maintaining
necessary facilities. For example, at the peak of its caseload, the ICTY had 1,200 employees.
To the ongoing fixed costs, add those of actual trial costs.96 Trials may last two years or
more. Some defense costs may be reduced because since 2003 defense lawyers have been
paid on a lump-sum basis. The savings here, however, may be offset by the increased
number of high-level defendants, who have produced more complex and thus longer
trials.97 In addition to fees for defense attorneys, one must consider other administrative
costs related to operating in an international environment. For example, fairness demands
that all have easy access to the relevant documents. This may require several copies in
several different languages. Consider as well the costs of transport and maintenance for
witnesses. At the peak of its caseload, the biannual budget for the ICTY was US $347.6
million.98 The Tadić trial cost $20 million to convict a low-level foot soldier. The Taylor
trial (SCSL) cost in excess of $36 million.99 The SCSL expended $250 million to convict
nine defendants. It took ten years and approximately $900 million for the ICC to produce
its first verdict.100

The questions here have no easy answers. Advocates argue that the trials have been
important milestones in the ongoing struggle to end impunity for tyrants and mass
murderers—that justice cannot be measured in dollars or euros. On the other side, critics
contend that international justice cannot operate isolated from the priorities that govern
other activities. In the real world, choices must be made in terms of allocating scarce
monies to many worthy competing objectives. Averaging costs, each conviction in the
SCSL cost approximately $22.5 million. Compare this to the $1 million yearly budget for
the entire Sierra Leone justice system which deals with 4,000–5,000 cases annually.101

U.S. Objections to the International Criminal Court

In his brief testimony before the Senate Committee on Foreign Relations, Ambassador
David Scheffer advanced nine specific objections to the statute as adopted.102 There were
no surprises in his presentation. Each objection relates to a position articulated in some
detail by the United States during the preparatory work and more generally to the attitudes
outlined in Chapters 16 and 17. What runs through the ambassador’s testimony and that
of others who oppose the court is the constant idea that the statute, as adopted, provides
unlimited “potential for mischief” by those unfriendly to the United States. In the first
warning shots fired across the bow in anticipation of Senate debate or perhaps to head off
reconsideration by the administration, on the same day Ambassador Scheffer testified, the
committee also heard additional statements that characterized the statute as
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unconstitutional and unwise. The critics raised the old shibboleths of surrender of
sovereignty, national security, and the perils of foreign jealousy.103 In the eyes of the critics,
the ICC “would represent an unprecedented cession of our right to self government.”104

Evaluating American Objections Many critics have easily dismissed American concerns
over the potential reach of the ICC, citing the complementarity provisions as sufficient
protection. After all, Canada, the United Kingdom, and France have had little problem in
ratifying the treaty. This misses the real fear. The United States has focused upon the
ordinary soldier in its public campaign against the ICC. The United States has always been
very protective of its soldiers. The Scott O’Grady incident, involving a pilot shot down over
Bosnia in 1995, clearly demonstrates this stance. If captured, Captain O’Grady could have
faced a grim future (possibly trial as a war criminal) given Serbian views of the legality of
the air raids. No one should dismiss the official statements of concern for individual
soldiers as anything other than genuine. Certainly, U.S. Senator John McCain can testify to
the realities of being captured. It is the Slobodan Milošević example that fuels the real
resistance here. The real concerns lie in the incidents in Canada, where protesters tried to
have then President George W. Bush arrested or expelled, and in France, where antiwar
groups sought to have the French government arrest former Secretary of Defense Donald
Rumsfeld on war crimes charges.

The justifications for the ICC do not rest upon prosecuting individual soldiers case by
case for war crimes. The underlying model is Nuremberg. Prosecuting the Idi Amins
(Uganda), Pol Pots (Cambodia), Charles Taylors (Liberia), and Slobodan Miloševićs
(Serbia) of the world spurred the effort, not the case of Lieutenant Calley or concern for
Scott O’Grady. As we have noted all through our previous discussion, politics “happens.”
Considering the bitter division in world opinion over aspects of the U.S. “war” on
terrorism and the invasion of Iraq, one might understand the U.S. reluctance to join the
court. On the other hand, critics still argue that if the United States is conducting its
policies within accepted international standards, why should it fear international judgment?
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Ethiopia 511
Ethiopian Airlines Flight 961 330
ethnic cleansing 416
EU see European Union (EU)
Europe, idea of 34
European Agreement for the Prevention of Broadcasts Transmitted from Stations

Outside National Territories 336
European Commissioner for Human Rights 395
European Community (EC), 315; diplomatic withdrawal 345
European Convention for the Prevention of Torture and Inhuman or Degrading

Treatment or Punishment 432; Article 5.432
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Organization of Petroleum Exporting Companies (OPEC) 280
Organization of the Islamic Conference 393
Ortiz, Antulio Ramirez 322
Ottawa Treaty of 1997 561
Outer Continental Shelf Lands Act of 1953 303n45
outer space 337–339; United Nations action 337
Outer Space Treaty 337–339
Oxford Manual (Manuel de Lois de la Guerre sur Terre) 541–542
Oxman, B. H. 425
ozone layer: depletion 475; protection of 497
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pacta sunt servanda 53n4, 81, 82, 95, 201
Pact of Paris (1928) 511–513; Article 3.512
Pakistan 517; and India, ceasefire agreement 529
Pal, R. M. 584n35
Palestine 147, 517
Palestine Liberation Organization (PLO) 289, 328–329; diplomatic status 343; UN

Observer Mission 369–371
Panama: lease of territories 161; open registry in 292
Panama Tolls Act 93
papal nuncios, diplomatic rank 350
Paraguay 511
pariah states, diplomatic missions 347
Paris Convention for the Regulation of Aerial Navigation (1919), Article 1.317
Partial Nuclear Test Ban Treaty (PTBT) 499, 564–565
partial succession 174
partnerships, nationality of 223
Pasha, Tâlat 579
passive personality principle, of jurisdiction 236–237
pays hors chrétienté 143
PCA see Permanent Court of Arbitration (PCA)
PCIJ see Permanent Court of International Justice (PCIJ)
PCJJ 335
peaceful nuclear explosions (PNEs) 500
peace of the port doctrine 294, 322
Peace of Westphalia 33, 143; see also Treaty of Westphalia
peacetime hostage taking 429–439; torture 431–439
peace treaties, personal duress in 96
Pelindaba Treaty 565
Peña-Irala, Américo 433
People’s Republic of China (PRC) 155–156; chargé d’affaires 345; implied recognition

164
People’s Republic of Korea 156–157
Pereira, Fernando 263
Permanent Court of Arbitration (PCA) 262, 452, 453
Permanent Court of International Justice (PCIJ) 18, 39, 67, 115, 179, 271, 455; World

War II 456; see also International Court of Justice (ICJ)
permissive action 399
permissive rule 65
persistent organic pollutants (POPs) 496n73
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persona grata 346
personal duress, treaties 96
personal immunity, of consular agents 376
personal inviolability, diplomatic agents 352–355
personal sovereign immunity 180–182
persona non grata 346, 355, 356
Peter the Great 342
Philippines: nationality in 204–205; territorial sea of 300
piracy 410, 422–429; Achille Lauro 427–429; definition of 424; high seas 311–312; in

1982 UNCLOS III Convention 424–427
pirate broadcasting 336–337
PIRGs see public interest research groups (PIRGs)
Plan of Arbitration 452
plenipotentiary power 84
plenipotentiary status, diplomatic rank 350
PLO see Palestine Liberation Organization (PLO)
PMCs see private military companies (PMCs)
PNEs see peaceful nuclear explosions (PNEs)
poison gas 562–563
Polanski, Roman 241, 241n34
policies: good neighbor policy 350; interdependence of 18–19; see also foreign policy
policing, high seas 310–311
Polish Nationals in Danzig case (1933) 132n11
political asylum: Cold War 400, 401; permissive action 399–405
political incidence test 251
political motivation: claims of 324n18; hijacking 327–328
political offenses: asylum 252–255; categories 248; standards of determination 248–252
political questions 8n18
political realism 11–12, 34
politics and law, difference between 10; see also international politics
Pol Pot 416, 576
Ponsonby procedure 132
POPs see persistent organic pollutants (POPs)
population, as state characteristic 145
positivism 36
postcolonial wars 533–534
post–World War II era 455
POW see prisoners of war (POW)
Powell, Colin 532
power, and international law compliance 16
Powers, Francis Gary 331
praetor peregrinus, consular-like officials 371
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pragmatism 512; human rights 381
PRC see People’s Republic of China (PRC)
predictability 17–18
preemptive self-defense, and terrorism 521–522
pre-Greek civilizations 24
preliminary objections, claims 263, 460–461
Preliminary Peace Conference 577
Prestige 292, 296
Prevention and Punishment of Crimes Against Internationally Protected Persons Act

(1976) 362
Principality of Sealand 158–159, 163
prisoners of war (POW) 546, 548; captivity termination 557–558; Geneva Conventions

556–558; Hague Conferences 555; overview 555; protection of 549;
unlawful/unprivileged combatants 552; unsuccessful attempt to escape 557; used as
human shields 556

private acts, state immunity 186–189
private contractors, armed force 549–550
private international law 3, 228, 320; and recognition 167
private military companies (PMCs) 394, 549, 550; direct participation in hostilities 550;

divisions 550
private security companies (PSCs) 394, 549, 550
privileges: diplomatic agents 352–366; international organization agents 367–371; see

also immunities
prize law 124–125, 125n5
procedural default rule 467
progressive development 72
Progressive Union of Prosecutors of Spain 436–437
propaganda 335
proportionality 69; military, war crimes 558–559; use of force 510, 516–517
protected persons, under law of war 551–553
protection, diplomatic agent function 351
Protection of Civilian Persons in Time of War (Geneva IV) 543
Protection of Diplomats Act (1972) 362
protective principle, of jurisdiction 235–236
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the

Protection of Victims of International Armed Conflicts (PA-I) 543, 553, 569; Article
35(2) 560; Article 43(3) 549; Article 75.(1) 552; incendiary weapons prohibition
561–562; POWs 558; U.S. refusal to ratify 552n40

Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-international Conflicts (PA-II) 543–544, 569, 570;
Article 1.(1) 568, 569; Article 3.(1) 567

Protocol on Non-Detectable Fragments (1980 PA-1) 561
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561; incendiary weapons prohibition 562

Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other
Devices (1980 PA-2) 561

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children 420, 421; Article 3.421

provisional recognition 148–149
proxenos, ancient diplomatic agent 342
Prunier, G. 418
Psammetichus 423
PSCs see private security companies (PSCs)
PTBT see Partial Nuclear Test Ban Treaty (PTBT)
public acts, state immunity 186–189
public interest research groups (PIRGs) 477
public international law 3, 49
publicists, writings of 67
Public Law 93–366 (1974) 327
public law of Europe 38, 56, 162
public relations, diplomatic agent function 352
Puerto Rico 146
Pufendorf, Samuel 31, 32
punishment, war as 30–31
pure political offenses 248

791



Q

Quadruple Alliance 36

792



R

Rachel, Samuel 28
racial discrimination, defined 387
radioactive, disposal of 475
Radio Martí 336
Radio Moscow 335
Rainbow Warrior incident 257, 258, 259–261, 263–264, 453; reparations and redress

260–261
Ramsar Convention on Wetlands 492–493
ratification of treaties 54, 85
RCC see Roman Catholic Church (RCC)
Reagan, Ronald 92, 98, 552n40
reasonableness in context 265, 312, 558
rebellion, and responsibility 284
rebus sic stantibus, doctrine of 101
reciprocal rights and privileges 135n19
reciprocity 20–21, 462; diplomatic mission 347
recognition 143, 146–147; belligerency 166–167; concept 146–147; consequences of

149; constitutive and declaratory theories 161–165; contemporary controversies
152–153; court access and 167–168, 169; de facto, de jure and provisional 147–149;
of governments 149–150; implied 163–164; insurgency 166–167; in international
law 147; as a legal fact 147; loss of 171–172; nonrecognition 165–168; operational
tests for 152; as state characteristic 145–146; and state practice 147, 148

reconnaissance satellites 334
Reddaway, David 346
Reformation 28, 33
refoulement, definition 401
Refugee Act of 1980 253, 253n66
Refugee Convention see Convention Relating to the Status of Refugees: Article 1.401
refugees 220; defined 401, 403; European Union 402–403; human rights 399–401; and

immigrants 402–403; U.S. Practice 403–405
regimes 313–316, 313n68; defined 476; and environmental organizations 481–486; and

environment law 476–481
regional international law 365
registration, of treaties 82, 91–92
Règlément sur le Rang Entre les Agents Diplomatiques, diplomatic rank 350, 350n22
rejection of treaties 90–91
relative political offenses 248
Repatriation of Prisoners of War and Civilian Internees 558
representation, diplomatic agent function 351
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reprisals 100, 117; in customary law 510n15; use of force 517, 519–520
Republic of China (ROC) 155–156, 163
Republic of Korea (ROK) 156, 525n76
Republic of Palau 158
Republic of the Marshall Islands 158
reputation 19
reservations, treaties 85–87
reservations, understandings, and declarations (RUDs) 407–408
residents, diplomatic rank 350
Resolution and Declaration on the Rights of Persons Belonging to National or Ethnic,

Religious, and Linguistic Minorities (1992) 416–417
responsibility 143–144; alien persons 265–277; aliens properties 277–284; diplomatic

protection 224, 270–271; expropriation 277–284; and liability 144; mixed claims
commissions 271–277; precluding circumstances 259; Rainbow Warrior incident
257, 258, 259–261, 263–264; rebellion and insurgency 284; standards and
procedures for claims 263–265

responsibility/liability framework, limits to environmental problems 480–481
responsibility to protect principle 534–539; NATO’s intervention in Kosovo 537–539
Restatement of [American] Foreign Relations Law 75
Restatement (Third) of Foreign Relations Law of the United States 4; state definition 144
Restatement of the Law, Foreign Relations Law of the United States 148, 236
restraints on diplomatic agents 358–359
restrictionism 518n45
restrictive theory of immunity 184–185
retainees 548
retaliation, use of force 517
retorsion 100, 117
retributive justice 261
Revised Management Program (RMP) 482
Revised Management Scheme (RMS) 482
Revolutionary United Front (RUF) 587–588
Richey, Kenneth 270n27
right of innocent passage: aircraft 317, 318; ships 301, 301n38, 302
right of return 208
rights of states 176–177; equality 178–179; existence and independence 177–178;

immunity 179–182
Rio conference 486–489
Rio Declaration 487–488
RMP see Revised Management Program (RMP)
RMS see Revised Management Scheme (RMS)
ROC see Republic of China (ROC)
ROK see Republic of Korea (ROK)
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Roman Catholic Church (RCC) 27, 28–29, 33, 157; diplomatic interaction 342–343,
346

Roman civilization 25–26
Rome, ancient diplomatic interactions 342, 371
Rome conference 83
Rome Statute, ICC 73, 83, 87, 90, 91, 133, 406, 410, 418, 547n25, 589–590; Article

7(2) 520n54; Article 8(3) 567; Article 36(5) 595; Article 127.(1) 99; Article 127(2)
99–100; Article 17.(1)(a) 595; establishment 133

Roosevelt, Franklin D. 81, 163, 350, 580–581
Root, Elihu 93, 269
RPA see Rwandan Patriotic Army (RPA)
RPF see Rwandan Patriotic Front (RPF)
RUDs see reservations, understandings, and declarations (RUDs)
Rueda, Jorges 357
RUF see Revolutionary United Front (RUF)
Rule of the Law 576
rules of comity 68, 238n22
Rumsfeld, Donald 553, 600
Rushdie, Salman 247, 247n49
Russia: air warfare 571; preemptive self-defense 521–522
Russian Federation 174; treaties status in 138
Russian Pentecostals, asylum seeking 366
Rwanda, 576, 586–587; UN peacekeeping mission failure in 531; see also International

Criminal Tribunal for Rwanda (ICTR)
Rwandan government 417
Rwandan Patriotic Army (RPA) 587
Rwandan Patriotic Front (RPF) 586–587
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Sadat, Anwar 239
SALT I see Strategic Arms Limitation Treaty I (SALT I)
SALT II see Strategic Arms Limitation Treaty II (SALT II)
Samarco 474
Sambanis, Nicholas 530
Sánchez, Ramírez 239
sanctions 117–118
Sandinista National Liberation Front (FSLN) 167, 568
Sankoh, Foday 587, 588
Sary, Sam 360n45
satellites 334
SC see Security Council (SC)
Scalia, Antonin 195
Scharf, M. P. 582
Scheffer, David 599
Schwebel, Steven 516n35
science, and environmental law 479
scientific whaling 482
Scott O’Grady incident 599–600
SCSL see Special Court for Sierra Leone (SCSL)
seabed mining 315–316
Sealand, principality of 158–159
secessionist movement 162
Section for the Protection of the Interests of the United States of America 345
Security Council (SC) 40, 69, 179, 325–326, 419, 513–514; and central enforcement

118, 119; collective security system 514–515, 525–526; reference to responsibility to
protect 535; Resolution 286 (1970) 325; Resolution 683 532; Resolution 827 586;
Resolution 940 537; Resolution 1199 515n34; Resolution 1267 523; Resolution
1315 588; Resolution 1333 523; Resolution 1368 523; Resolution 1373 442, 523;
Resolution 1378 524; Resolution 1441 532; Resolution 1503 592; Resolution 1566
442–443; Resolution 1624 443; Resolution 1674 535; resolutions, China’s voting
on 43; Summit Declaration (1991) 515n34; trade and financial boycott of Iraq 527;
use of force 525

self-defense 516n37; anticipatory 521; in customary law 510n15; preemptive see
preemptive self-defense; rights of 177; and terrorism 520–528; and use of force
515–518

self-determination: French Revolution and 36; right of 178, 178n6, 178n7; UN Charter
and 40, 41; use of force 517

self-executing treaties 88–89, 134
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self-help 22, 117, 529
self-interest 18–19; diplomatic mission 347
self-preservation, rights of 177
September 11, 2001 attack 439, 442, 517–518, 520, 532; hijacking 330
Serbia, genocide suit of 417
SFRY see Socialist Federal Republic of Yugoslavia (SFRY)
Shah of Iran 239n23
sham marriages 235n11
Shari’ah 45
Shaw, M. N. 133
Shevchenko, Arkady N. 400
Sierra Leone 146, 537, 587–588; UN peacekeeping operations 530; see also Special

Court for Sierra Leone
signature, treaties 54, 84
Singer, Peter 550
Sixth Conference of American States, diplomatic rules 343
Sixth Pan-American Conference 511n20
skyjacking see air hijacking
Slatten, Nicholas 551
Slaughter, A.-M. 15
slave trade 410, 419–422
Slovenia 174
Smith, Adam 30, 46
SNCF see Société Nationale des Chemins de Fer Français (SNCF)
Socialist Federal Republic of Yugoslavia (SFRY) 154
Société Nationale des Chemins de Fer Français (SNCF) 193–194
SOFAs see Status of Forces Agreements (SOFAs)
soft law 71–72, 123, 539
software piracy 241–242
Sohn, Louis 407
Solis, G. 548
Somalia 146; Transitional Federal Government (TFG) 426
SOS Attentats 181, 181n12
South Asian seas 423
South China Sea 423
South Korea, invasion of 525–526
South Vietnam 146
sovereign equality 179
Sovereign Military Order of the Knights of Malta 157–158
sovereign states 144–146; characteristics 145–146; defined 145
sovereignty 4; “operational” rules of 530
Soviet Cosmos 954 338
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Soviet Union 511; absorption of Estonia, Latvia, and Lithuania 191–192, 207, 348;
breakup 146, 162, 172, 173, 208; incendiary weapons 562; London Agreement
581–583; nuclear weapons 564; Nuremberg trials 577; treaties concluded by 175; see
also Union of Soviet Socialist Republics (USSR)

space trash 339
Spain: diplomatic interactions 345; diplomatic withdrawal 345
Spanish Civil War 572
Spassky, Boris 217
Special Court for Sierra Leone (SCSL) 115, 419, 576, 577, 587–588; structure and

organization 589–590, 592–593
special jurisdictions 223
Special Maritime and Territorial Jurisdiction 232
special rapporteurs 393
Special Tribunal for Cambodia (STC) 115
specialty principle 243–245
Stalin, Joseph 416, 577, 580
standards of determination, political offense 248–252
stare decisis (precedent) 127
START II Treaty 502
state consent 75; see also consent
state duties 198–201; counterfeiting, preventing 199–200; nontraditional 200–201;

traditional 198–200
state immunity 183–194; after severance of diplomatic relations 191; execution of

judgments 189–190; Foreign Sovereign Immunities Act 186–189; nonrecognized
government 172; status of nonrecognized foreign governments 191–192; Tate letter
184–186; waiver of 191

State Immunity Act of 1978 438
statelessness 204, 220–222; multilateral treaties and 221–222
stateless vessels 291, 291n9, 311
state of war 509
state(s): diplomatic agents 342; diplomatic representation 344–345
state sovereignty 509; and responsibility to protect 534–535
state succession 172–175; debts 174; partial succession 174; rights and obligations

173–174; treaties 174–175
Status of Forces Agreements (SOFAs) 79, 229, 233, 295
Statute of the Inter-American Commission on Human Rights 396
Statute of the International Court of Justice: Article 3(2) 457; Article 36(2) 461; Article

38.(1) 52–53, 65; Article 38(2) 53; Article 41.468, 468n69; Article 53.466; Article
59.66, 459; Article 60.459

Statute of the International Law Commission, Article 15.72
STC see Special Tribunal for Cambodia (STC)
Stenger, Karl 578
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Stevenson, R. W. 528n96
Stiglitz, J. 49n71
Stimson, Henry L. 580–581
stipulative definition 242
Stockholm Conference 477, 483–484
Stockholm Convention on Persistent Organic Pollutants (2001) 496
Stockholm Declaration on Genocide Prevention 417–418
Straddling Fish Stocks Agreement 308–309
Strait of Malacca 423
straits 299, 302
Strategic Arms Limitation Treaty I (SALT I) 92, 98
Strategic Arms Limitation Treaty II (SALT II) 90
Strategic Defense Initiative 92
Straw, Jack 438
SUA Convention 428–429; Article 3.429; treaties 429n80
Suárez, Francisco 29, 142
subjective territorial principle 231
submarines, lawful use of 542, 542n9
subversive intervention 199
succession: loss of 171–172; treaties 88; see also state succession
Sudan, U.S. military strikes against 522
Suez crisis 525, 529
suicide bombings 443
Sunnah 45
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and

Institutions and Practices Similar to Slavery 420
Supreme Court of Hong Kong 22
Surratt, Jon 238n22
sustainable development: Commission on Sustainable Development (CSD) 488–489;

definition 488
sustainable exploitation 490
Suy, Erik 70
Swiss Confederation 33
Switzerland, diplomatic representation 345
Syria: armed conflict in 43; limited exchange 345

799



T

tacit recognition 163–164
Tadić, Dusko (Dusan) 576, 591
Taiwan 155
Tâlat, Mehmed 580
Taliban 523, 524; government, recognition of 150
Tanzania, U.S.’s response to embassy bombing in 522–523
Tate, Jack B. 184
taxation, and aliens 267
Taylor, Charles 587–588, 592–593
Technical Corrections Act of 1994 211n13, 215, 215n31
technical staff, diplomatic agents 359
Tehran, American embassy seizure in 119, 261, 271, 347, 357, 364–365, 430
Tehran Declaration 382
telecommunications, airspace 334–337
Ten-yu (ship) 426–427
TEPCO 501
Terminal, The 221
termination of treaties 98–102; changed circumstances 101; in United States 102
territorial principle, of jurisdiction 230–233
territorial sea 298–302; adjacent states 300–301; archipelago theory 300–301; definition

of 299–300; variation in widths of 300
territorial states 144
Territorial Waters Order in Council (1964) 336
territory: and extradition 242–243; as state characteristic 145
terrorism 439–443, 441n124, 517–518, 520n54; definitions 440–441; Inter-American

Convention against Terrorism 443–444; legal control of 440; and preemptive self-
defense 521–522; and self-defense 520–528; United Nations 441–443

terrorist groups 440
Tesón, F. R. 536
Texaco Overseas Petroleum Company (TOPCO) 70
textual elements, treaties 98
TFG see Transitional Federal Government (TFG)
Thailand, narcotics laws in 265n20
“thieves ought to be punished” model 7–8
third party effects, treaties 94–95
Third Peace Conference 571
Thirty Years’ War (1618–1648) 28, 29, 33, 143, 540–541, 555
Threshold Test Ban Treaty (TTBT) 499
Tiger at the Gates 5
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Title 18 of the U.S. Code Annotated (U.S.C.A.) 232
Tobago 594
Toguri D’Aquino, Iva Ikuko 235n9
Tokyo Convention: Article 4.322; Article 5.10 322; Article 11.324
Tokyo trials 583
TOPCO see Texaco Overseas Petroleum Company (TOPCO)
torture: Alien Tort Claims Act (ATCA) 433–435; definition of 431–433; peacetime

hostage taking 431–439; Pinochet case 435–439
Torture Convention see Convention Against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment
Torture Victim Protection Act (TVPA) 434
Trade-Related Aspects of Intellectual Property (TRIPs) 48
traditional state duties 198–200
Trail Smelter case 478, 478n13
transformation, doctrine of 127, 130
Transitional Federal Government (TFG) in Somalia 426
transit passage 302
translation, treaties 84
transnational crimes 410
travaux préparatoires 425
treason 234–235
treaties 74–102; accession 77, 87; adoption/authentication/consent 84; bilateral 75–76;

conformity to other agreements 97; and custom 63–64; declarations 78; defined 75;
entry into force 87–88; executive 78–81; formation of 83–94; international 53–55;
interpretation of 92–94; multilateral 76–78; negotiation 83, 96; non-self-executing
88–89; ratification of 54, 85; registration of 82, 91–92; rejection of 90–91;
reservations 85–87; self-executing 88–89; signature 54, 84; state succession
174–175; succession 88; termination of 98–102; textual elements 98; third party
effects 94–95; types of 74–81; understandings 85; validity of 81–82, 95–102;
Vienna Convention on 86–87; violations of 100

Treatise on Laws and God as Legislator 29
Treatment of Prisoners of War (Geneva III) 543
Treaty of Aix-la-Chapelle (1818) 343
Treaty of London 452
Treaty of Mutual Assistance 511n20
Treaty of Mutual Cooperation and Security 233n6
Treaty of Mutual Guarantee (Locarno Treaty) (1925) 511n20
Treaty of Paris (1856) 143
Treaty of Tordesillas (1493–1494) 27–28
Treaty of Utrecht 36
Treaty of Versailles 90, 411; Article 227.578
Treaty of Vienna (1815) 343
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Treaty of Westphalia (1648) 27, 28, 36, 95; diplomatic protocol 342; impact of 33–35;
law of sea and 293; modern states 143; permanent diplomatic missions 342

Treaty on European Union (1992) 263n13; Article 8c 263n13
Treaty on Open Skies (1992), 334
tribes, international juridical personality of 160
Trinidad 594
TRIPs see Trade-Related Aspects of Intellectual Property (TRIPs)
TRNC see Turkish Republic of Northern Cyprus (TRNC)
Truman, Harry 303
Truman Doctrine 526n82
Truman Proclamation 303
Truth and Reconciliation Commissions 576
TTBT see Threshold Test Ban Treaty (TTBT)
Tunkin, G. I. 41
Turkey, slaughter against Armenians 579–580
Turkish Republic of Northern Cyprus (TRNC) 156, 163
TVPA see Torture Victim Protection Act (TVPA)
twentieth century 38–46
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Uganda: diplomatic representation 344; genocide in 416
UN see United Nations (UN)
UNAMSIL 588
UNCC see UN Compensation Commission (UNCC)
UN Charter 39–40, 70, 82, 92, 117, 118, 178, 198, 383, 512, 533, 587; Article 1.(1)

525; Article 2(3) 106, 200; Article 2(4) 200, 507; Article 2(5) 200; Article 2(7) 383;
Article 33.(1) 106; Article 94(2) 460; Article 105(2) 367; deficiencies of 507–508;
inconsistency of treaties with 97; interpretation of 95; military conflict and 40–41;
peace and order, maintenance of 515; self-defense, scope of 515–518; self-
determination and 40, 41; on violation of treaties 100

UNCHR see United Nations Commission on Human Rights (UNCHR)
UNCLOS I see United Nations Convention on the Law of the Sea (UNCLOS I)
UNCLOS II see United Nations Convention on the Law of the Sea (UNCLOS II)
UNCLOS III see United Nations Convention on the Law of the Sea (UNCLOS III)
UN Commission on International Trade Law, Arbitration Rules of 453
UN Compensation Commission (UNCC) 481n20
UN Conference on Environment and Development see Earth Summit
UN Conference on the Elimination or Reduction of Future Statelessness 222
UN Conference on the Status of Stateless Persons 221
UN Convention on the Prohibition of the Development, Production, Stockpiling and

Use of Chemical Weapons and on Their Destruction 563
UNCTAD see United Nations Conference on Trade and Development (UNCTAD)
UNECE see United Nations Economic Commission for Europe (UNECE)
UNEF I see UN Emergency Forces (UNEF I)
UN Emergency Forces (UNEF I) 529
UNEP see United Nations Environmental Programme (UNEP)
UNESCO see United Nations Educational, Scientific and Cultural Organization

(UNESCO)
UNFCCC see UN Framework Convention on Climate Change (UNFCCC)
UN Framework Convention on Climate Change (UNFCCC) 486, 487, 496, 497–499;

Article 3.(1) 487; Article 3(2) 487
UN General Assembly 69, 83, 95, 153, 155, 178, 198; Agreement on the Rescue of

Astronauts, the Return of Astronauts and the Return of Objects Launched into
Outer Space 338; Declaration of Legal Principles Governing Activities in Outer
Space 337; Declaration of Principles Governing the Seabed and Ocean Floor and the
Subsoil Thereof, Beyond the Limits of National Jurisdiction 314–315; Korean
conflict 526; Principles Relevant to the Use of Nuclear Power Sources in Outer
Space 339; Resolution 60/251 392–393; Resolution 178 (II) 176–177; Resolution
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1803 (XVII) 278; Article 4.278; Resolution 2551 (XXIV) 325; Resolution 2645
(XXV) 325; Resolution 53/203A 523n63; Resolution 96(I) 415; Resolution on
Peaceful Uses of Outer Space 337; resolutions 70–71; responsibility to protect 535;
Special Committee (UNSCOB) 525; UN Emergency Forces (UNEF I) 525;
Universal Declaration of Human Rights 270

Union of Soviet Socialist Republics (USSR) 41–42; attack on aerial intruders 331, 332;
and Cold War 40–41; fishing agreements of 306–307; foreign mission 362;
restrictions on movement of diplomats in 363

United Kingdom 517; definition of aggression 518; dual nationality laws in 212;
execution of treaties in 88; and Iceland, Cod Wars between 298; Iraqi POWs
mistreatment allegations 557; jurisdiction over nationals abroad 223, 224; London
Agreement 581–583; military action against Afghanistan 524; nationality laws
207n4; nuclear weapons 564; peacekeeping in the Balkans 591; telecommunication
laws of 336; treaty-making in 132–133; and Turkey-Armenia conflict 579; UNEF I
529

United Nations (UN) 4, 39–40, 49, 76, 83, 144, 513–520; aircraft hijacking 325–326;
budget 391; and centralized enforcement 118; collective security system 514–515,
525–526; Committee on the Peaceful Uses of Outer Space 338–339; definition of
aggression 515; diplomatic protocol 343–344; Headquarters Agreement 368; and
human rights 382–385; ICJ see International Court of Justice (ICJ); and
international humanitarian law 543; international juridical personality of 160; ITFY
586; Korean conflict 525–526; limited exchange 345; Office for Outer Space Affairs
337; outer space 337; privileges and immunities 369; terrorism 441–443;
UNAMSIL 588; and United States and Iraq 532–533; use of force 524–525

United Nations Commission on Human Rights (UNCHR) 110, 383, 385, 392–394
United Nations Conference on Trade and Development (UNCTAD) 44, 279n40
United Nations Convention Against Transnational Organized Crime 420, 421; Article

4.421; Article 6.2(c) 421
United Nations Convention on the Law of the Sea (UNCLOS I, 1958) 286
United Nations Convention on the Law of the Sea (UNCLOS II, 1960) 287
United Nations Convention on the Law of the Sea (UNCLOS III, 1973) 44, 87, 100,

106, 115, 287, 290–291, 303, 307, 313, 314, 336–337, 451; Article 3.300; Article
4.299; Article 7.304; Article 15.301; Article 18.301; Article 19.301, 301n38; Article
33.302; Article 38.302; Article 56.308; Article 59.69; Article 74.69; Article 77.304;
Article 83.69; Article 86.309; Article 88.309; Article 89.309; Article 91.289; Article
99.421; Article 101.424–425; Article 105.425; Article 110.1-b) 421; Article
111.312; Article 121.308; Article 204.487; piracy in 424–427

United Nations Economic Commission for Europe (UNECE) 495
United Nations Educational, Scientific and Cultural Organization (UNESCO) 44
United Nations Environmental Programme (UNEP) 476, 484–485, 493
United Nations Global Counter-Terrorism Strategy 443
United Provinces 33
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United States 38; antihijacking law in 326–327; chemical weapons use by 563; and Cold
War 40–41, 400; Congress 21; and Cuba, air hijacking 322–323, 326; dual
nationality laws in 215; 8 USCS § 1401 (2005) 211; execution of treaties in 88;
executive agreements 78–81; fishing agreements of 306–307; and human rights
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