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NON REGISTRATION OF COMPULSORY REGISTRABLE
DOCUMENTS: AN OVERVIEW OF ITS LEGALITY AND EFFECT

Raushan Ara*

1. Introduction

The first complete enactincnl as to registration of documents was passed by 
Act XVI of 1864, consolidating and amending all the previous laws relating 
to the registration of assurances. It introduced f6 r the first time a system of 
compulsory registration in British India as ,to certain classes of the 
documents. However, the Indian Registration"" Act, 187?' introduced a 
provision in order to give priority to registered documents irrespective of the 
fact that whether they were optionally or compulsorily registerable. But it is 
none other than the Regiatration Act, 1908 (herein after referred to as the 
Act) that comes into effect with the scheme- of consolidating and gives 
notoriety to deeds by providing for their public registration. Though this Act 
does not lay down that, any transaction in order to be valid must be effected 
by a registered instrument, conversely what it provides is that when there is a 
written instrument evidencing transaction, it must in certain cases be 
registered while in other cases, it may at the option of the parties be 
registered in the manner laid down by the Act. But as the Act affects 
primarily substantive rights, a document w'hich is registered under the Act, 
takes effect, as a result of registration, from the date of execution 
prospectively." However, registration of a document in violation of the Act 
since nullifies the registration, makes them unacceptable as evidence of any 
transaction affecting such property or conferring such [)ower and does not 
nullify the transaction which is the subject of the document; the main objects 
of law of registration are, to provide a conclusive proof of genuineness of 
documents; alTord security of the title deeds, publicity of transaction in 
respect of properties; prevent fraud; provide facility for ascertaining whether 
a property has already been dealt with or not. ’ Therefore, the purpose of this 
article is to focus on how the non-registration of compulsory registrable 
documents impinges on the legality of the rights and obligations arising out 
of a particular property and to outline up to which extent this lends to the 
inviolability and importance of certain classes of documents.
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2. Compulsory Registration

The Registration Act, 1908 is not striking at transactions and therefore, it is 
not necessary that a transaction affecting immoveable properties should be 
carried out by a registered document. It only enacts that where a document is 
employed to effectuate any of the transactions specified in section 17 of the 
Act, such document must be registered notwithstanding that the transaction 
is one which the law does not required to be put into writing. Therefore, the 
necessity of registration arises only in regard to documents set up in section 
17. However, documents of which registration is compulsory inter alia, 
include: gift of immoveable property, declaration of heba,"* non-testamentary 
instruments creating rights in immoveable property, receipt of consideration, 
instrument of mortgage, lease, non-testamentary instruments transferring or 
assigning any decree or order of a court, instrument of partition,'^ instrument 
of sale,^ authorities to adopt a son and contract for sale of any immoveable 
property.’ But these instruments are subject to certain exceptions^ where 
registration will not raise a constructive notice against the purchaser of such 
property.'^ And non-registration in case of optionally registrable 
docum ents'” won’t impair the effectiveness rather the registration of those 
amounts to the creation of independent evidence of its execution and 
existence. On the other hand, in deciding whether a document requires to be 
registered or not, consideration however, should be placed on the document 
as a whole and it is the immediate intention of the document and not the 
ultimate result that should be looked at in this type of situations.
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3. Non-registration: Its Legality and Effects
Providing a method of public registration of documents in order to give 
information to people about their legal rights and obligations arising or 
affecting a particular property, is, amongst other things, the very idea of 
registration that lends inviolability and importance to certain classes of 
docum ents." Section 17 of the Act, being a disabling section, must be 
construed strictly as because unless a document is clearly brought within the 
purview of section 17, its non registration is no bar to its being admitted in 
evidence. And if there is any doubt on the subject, the benefit of the doubt 
must be given to the person who wants the court to receive the document in 
evidence.

However, section 49 of the Act reveals the effect of non-registration of 
documents which are required to be registered and it says that no document 
required to be registered under this Act or under any earlier law providing 
for or relating to registration of documents shall operate to create, declare, 
assign, limit or extinguish, whether in present or in future, any right, title or 
interest whether vested or contingent, to or in immovable property, or confer 
any power to adopt, unless it has been registered.'" And a document which 
does not require to be registered cannot be affected by procedure of 
inadmissibility. However, apart from cases where a registered instrument is 
specifically required by the Transfer of Property Act, 1882; there are many 
transactions relating to immoveable property which can be validly effected 
orally. In cases of this type, if there is in fact a writing relating to such 
transaction, it becomes relevant to consider whether, on its true 
interpretation, the document itself was intended by the parties to be the 
formal instrument of the transaction, superseding and embodying the oral 
bargain, and would be compulsorily registrable.' Conversely, this Act also 
provides for the prohibitory and penal sanctions which impose serious 
disqualifications for non-observance of registration.

3.1 Negation in Affirming Title
It can not be laid down as a general principle that mere registration of an 
instrument without reference to other circumstances operates to transfer the 
property or pass title to it''^ where there is neither possession of the property
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alleged to have been sold nor any proof of the payment of consideration. 
Prior to the Transfer of Property (Amendment) Act, 2004, in case of a sale of 
immovable property of the value o f more than taka 99, registration was 
obligatory and in absence of registration, it could neither extinguish the title 
of the executant’s nor confer that on the vendee; explicitly, vendee could 
not derive any benefit from the production of such document in support of 
his claim of ownership on the basis of t i t le .H o w e v e r ,  it is the said 
Amendment that makes every instrument of sale of tangible immovable 
property compulsorily registrable irrespective of the value, and now where 
compulsory registrable document is not registered, it can be received in 
evidence; but it, by itself, will not operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any right, title or interest, 
whether vested or contingent to or in the immovable property. In Ashutosh v 
Md. Yusuf Ali'^ it has been held that an unregistered document agreeing to 
exchange immoveable property which otherwise requires compulsory 
registration would not vest any title or affect the same in the said property. 
As section 17 does not purport to create a new title‘s but only affirms it 
which was created by the deed, the title is complete when the deed is 
executed and the effect o f registration is only to make it absolute and 
unquestionable'^ meaning when an unregistered deed is executed, transfer of 
title remains in abeyance till the deed is registered, and as soon as it is 
registered, the transfer operates in the words of section 47 of the Act not 
from the date of the registration but from the date on which it would, if no 
registration was needed, have^aken effect.'^ Therefore, title of a person 
under a registered document jnay be said to relate back to the time from 
which it would have operated if no registration thereof had been required or 
made.~°

3.2 Issues Regarding Admissibility
The general rule of compulsorily registrable documents as specified in 
section 17 of the Act is that non-registration of those documents does not 
affect transactions but only nullifies the instrument to the extent of its
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admissibility in evidence in a civil proceeding."' In other words, where on its 
proper interpretation, the document is in itself the instrument of the 
transaction in question, it must be registered although the transaction is one 
which the law does not require to be effected by a registered instrument, and 
in the absence of registration, the document cannot be received as evidence 
of the said transaction.

However, the former effect of non-registration that it could not be received 
as evidence of any transaction affecting such property is no longer the law of 
the country"’̂ as under section 49, the only penalty provided is that no 
document required to be registered shall operate to create, declare, transfer, 
limit or extinguish whether in present or in future any right, title or interest 
to or in any immoveable property. Thus, though an agreement which is not 
registered in terms of section 17 could not be made a basis for an assertion 
of title in the suit property, yet it could certainly be admitted in evidence""^ 
and used for a collateral purpose""^ such as of showing its nature and 
character as well as position of person holding under the same.^^ Though the 
character and nature of the possession cannot be separated from the main 
transaction evidenced by the document, a distinction has, however, to be 
drawn between the character and nature of the possession and character and 
nature of the transaction as because the document is admissible to prove the 
character and nature of the former and it is not admissible to prove the 
character and nature of the latter. For instance, the fact that whether a lease 
of immoveable property is made for a certain term express or implied or in
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perpetuity or for a certain consideration is not covered by the term ‘collateral 
purpose’ under the concerned section. They are the essential terms of the 
lease and cannot be proved by a document which is not by the law governing 
such document admissible in evidence but endorsement, requiring 
registration and not registered in a lease is admissible for collateral 
purposes."^ An unregistered lease thus, does not prove the relationship of 
landlord and tenant to create rent, the area of the leasehold property, the 
period of lease and other terms. It only shows the nature of possession and of 
finding out if parties agreed to refer the dispute to arbitration.'^

3.3 Consideration of Registered and Unregistered Instruments

In cases where a transaction is ineffective so long as it is not registered, the 
fact that it has not been registered, would make it inoperative. Therefore, 
where a transfer of the property to the respondent is exhibited by a registered 
document which upon its terms is an absolute sale and the appellant seeks to 
utilize the unregistered one to show that the transaction covered by the 
registered document though ostensibly a sale, is, in reality a mortgage by 
conditional sale and it was held that an unregistered document cannot be 
allowed to affect the terms of a registered one which creates rights in the 
property of the value of more than Taka 100. Once by a registered deed title 
has passed to the vendee, the subsequent deed of cancellation by the vendor 
does not nullify the effect of the already completed deed.^*  ̂ And when a 
document requires registration, but is not registered, the defect of 
registration may be cured by the conduct of the parties in continuously 
acting upon it for a long period. Upon these facts the Privy Council held that 
though the document was not registered, effect should be given to it, as if it 
was registered.

However, an unregistered document is not rendered the document invalid or 
the rights there under is not extinguished by a subsequent registered 
document although, the ownership, it is submitted, will commence only from 
the date of the second document. Thus, where the appellant claimed that 
disputed piece of land had been gifted to him with possession but the same 
had also been sold by registered sale deed, it was held that the registered
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deed had precedence over the earlier unregistered gift-deed. ’' In cases under 
section 50 of the Registration Act, 1908 an unregistered mortgage won’t 
invalidate or extinguish the rights of such a mortgagee. Therefore, purchase 
under a subsequent registered mortgage does not extinguish an earlier 
unregistered mortgage and the debt could be recovered from the money, if 
any, after satisfying the registered one. Similarly, a person who claims under 
a deed which under the law does not require registration and is perfectly 
valid though unregistered cannot escape the provisions of section 50.^^ Also, 
where persons in possession claimed title on the basis of unregistered sale 
deed, it could not be held to transfer title to such persons but could be made 
use of to examine the nature of transaction it evidences. However, without 
creating any legal title in the plaintiffs, the unregistered document changed 
the nature of their possession of the suit land and if they did not acquire the 
status of lawful owners they, at least, feigned ownership, under the terms of 
the said document to the knowledge of the defendants since its execution; 
their possession of the suit land as such, stretched long after the statutory 
period of 12 years to create title in them.^'^

3.4 Execution Aspects
Generally, a registered document should be presumed to be written on the 
date it bears and for the purpose of execution, registration of a document 
raises no presumption in its favor. And person claiming the execution is 
required to prove it by producing evidence that it was in fact e x e c u te d . I n  
all such cases, lapse of time does strengthen the onus cast. However, where a 
document has been duly executed, in the absence of any circumstances to the 
contrary, the presumption will be that the parties intended, the title to pass 
forthwith. On the other hand, in relation to section 47 of the Registration 
Act, 1908, the provisions herewith operate not only as between the parties to 
the deed but also affect the rights of third p a r t ie s .F o r  instance, where there 
is transferor and the transferee, the registered document takes effect as 
between them from the date of execution; and if there is a competition 
between two documents relating to the same property the one executed 
earlier in point of time will have priority over the other. But as regards a 
third party, the point of time at which the deed is to be effective is, when it is
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re g is te re d .A lso  where there being two different Kahcilas one later than the 
other in favor of two different persons in respect of the same property, title 
under the first has priority over title under the second though, the second is 
registered prior to the first and possession is delivered under it. And where a 
deed of transfer of immovable properties is executed, but before it can be 
registered the properties covered by it are attached, the attachment cannot 
prevail against the deed when it is registered or it cannot prevent the 
registration thereof and when registered, the deed operates only from the 
date of its execution.'^^

3.5 Ultra vires Transactions

As the law of registration is intended to prevent and not to aid fraud, 
registration cannot confer validity upon an instrument which is ultra vires, 
illegal or fraudulent. Since a transaction, before it becomes effective, must 
be a legally proper transaction; so as to be a proper one, registration must be 

. valid according to the law for the time being in force and if it is not, mere 
registration does not make it effective. For instance, non-compliance with 
the rules of registration as laid down in the Act makes it invalid whether 
effected by fraud, negligence or inadvertence.^'^ Thus, the Registration Act, 
1908 has no application in cases where the registered deed is obtained by 
fraud and the party holding the same has no claim to priority by virtue of the 
Act; the object of which is to put an end to fraud. In cases where there is a 
fraud on the law of registration like relevant property’s description was 
different from that described in the registered document, document is not 
presented before the Registrar by the executant or the proper person, the 
registration of those documents will be invalid"’” since the transactions are 
ultra vires, illegal or fraudulent. However, to see whether the registration of 
a document has the effect of transferring any right of property or not, the
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court has to see the intention of the parties in each particular case, as mere 
registration o f a document does not necessarily operate to transfer or affect 
the property dealt with it without regard to the intention of the parties to the 
document.

3.6 Priority Cases

The dispute as to the precedence of one document over the other in the case 
of successive transfers of the self-same property in favor of different person 
has to be determined in accordance with the principles laid down in section 
47 of the Act."*' It gives priority to a registered instrument over an 
unregistered one on the principle that it is execution and not registration that 
determines the precedence of one document over another."*^ It follows that if 
a deed is presented for registration within the time prescribed by the Act, and 
registered, it is immaterial that another deed executed subsequently has 
obtained priority of registration. But where the registration of a deed is 
delayed by the fraud and misrepresentation of the other party, the latter 
cannot be allowed to benefit from his own fraud. Therefore, where a transfer 
was made in favor of P after the transfer in favor of D but it was registered 
earlier than the transfer in favor of P, it was held that though the effect of 
registration is to confer validity on the document from the date of its 
execution, D should not be allowed to rely upon his own fraudulent conduct 
to give his conveyance preference over the sale-deed in P ’s favor executed 
later but registered earlier."*^

However, the principle of priority conferred to one document over another is 
not in any way affected by decrees being obtained on them."̂ "̂  Therefore, 
where X sold property to A by unregistered deed who leased it to X and 
obtained the decree for rent on lease, and subsequently, X sold the same 
property to B by a registered deed, B is entitled to priority and the decree 
does not have preference over the other. And also where a decree is obtained 
on an unregistered mortgage and a registered sale-deed is executed pending
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execution of the decree; the sale is governed by the doctrine of Us pendens 
and cannot take precedence over the decree. Similarly, section 50 of the Act 
reveals that every document of the kinds mentioned in clauses (a), (b), (c) 
and (d) of section 17(1), and every document registrable under section 18, in 
so far as such document affects immovable property or acknowledges the 
receipt or payment of any consideration in respect of any transaction relating 
to immovable property"*' shall, if duly registered; take effect as regards the 
property comprised therein, against every unregistered document relating to 
the same unregistered one be of the same nature as the registered document 
or not.'*^ Proviso of this section explains that the person in possession of the 
property under an unregistered document prior in date would be entitled to 
the rights under section 53-A of the Transfer of Property Act, 1882 (IV of 
1882) if the conditions of that section are fulfilled and the person in whose 
favor an unregistered document is executed shall be entitled to enforce the 
contract under the unregistered document in a suit for specific performance 
against a person claiming under a subsequent registered document.''^ The 
explanation to the section has the effect of making even a compulsorily 
registrable document which is registered under the earlier Acts prevail over 
an unregistered optionally registrable document executed under the prior 
Acts. Here consideration should be placed on the point that this principle has 
no application to cases where under the prior unregistered deed of transfer, 
there has been a valid and effectuated transfer of property; it refers only to 
cases where the previous document, though valid, was only optionally 
registrable, that is to say, if in respect of a document relating to a transaction 
a person had the option to register the document, and if for some reason the 
transaction is not completed or does not completely take effect and 
subsequently another person comes to purchase the same property under a 
registered document without any knowledge or notice of the previous 
transaction, then in the conflict between these two provisions of the Act, it 
was decided that effect shall be given to the latter registered document.''^ 
Therefore in a competition between a document which is compulsorily 
registrable and registered and one which is optionally registrable and

154 RcmshanAra

43 Substituted by Registration (Am endm ent) Ord., 1962 (45 o f  1962), s. 13 (with effect
from the June, 1962), for "and clauses (a) and (b) o f  section 18”.

46 Subs, by Registration (Am endm ent) Ord., 1962 (45 o f  1962), s, 13 (with effect from
the 7"' June, 1962), for the full-stop.

47 Provisions added By Registration (Am endm ent) Ord., 1962 (45 o f  1962), .s. 13 (with
effect from the 7''’ June, 1962), for the full-stop.

48 K uppusw am i GoiincJan v Chiniuiswcimi Goiindan an d  o thers  AIR 1928 Mad. 546.



registered, the former will prevail, whether the unregistered document be of 
the same nature as the registered one or not.

3.7 Issues of Notice and Onus Thereof
As question of notice arises only when there is conflict between registered 
deed and unregistered one or oral transaction or where transferor is not 
entitled to dispose of property, the question of priority in operation of 
document is not affected by want of notice, on the part of the person 
claiming under the subsequent document of the execution of earlier one.'̂ ^̂  
Also, a registered transferee will have no priority over unregistered transfer 
if he receives notice thereof prior to the registration of the document even 
though he had no such notice at the time of execution of the document.^’’ 
Therefore, in view of the provisions of the specified Act, the right of pre­
emption as to various parties must be determined as on the date of 
registration and not on the date of execution of the transfer deed on which 
pre-emption is claimed.^' But as regards the right of the transferees, where a 
deed of gift in favor of a vendee is executed before but registered after the 
date of suit for pre-emption, the deed of gift having become operative prior 
to the institution of the suit, there is no Improvement of status by the vendee 
after the institution of the suit. And in a pre-emption suit the limitation runs 
from the date of registration and not from the date of execution of the deed 
where Article 120 of the Limitation Act is applicable and not section 47 of 
the Registration Act, 1908.'^' A registered deed though operates as notice in 
rem yet while making statement before Registrar, transferor must produce 
before him very cogent proof in support of his claim to be owner of property 
under transfer or sale and must also accept responsibility to meet claim of 
any body as may assert his ownership to property.
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3.8 Specific Performance or Recession of Contract

The Registration Act also provides for instituting a suit of specific 
performance or recession of contract where a contract for sale of 
immoveable property is executed but not registered prior to coming into 
force of section and where either of the parties to the contract shall if
aggrieved for non-compliance with any of the provisions mentioned in 
section 17B'’̂  (1) (a); notwithstanding anything contained to the contrary in 
any law for the time being in force as to the law of Limitation. However, 
there is a condition precedent for instituting the specified suit which reveals 
that it has to be instituted within six months next after the expiry of the 
period mentioned in section 17B(l)(a).

3.9 Oral Agreement and Possession

It is clear by section 48 of the Act that a registered document shall take 
effect against an oral agreement or declaration relating to any property only 
when the said agreement or declaration has not been accompanied or 
followed by delivery of possession. But an oral agreement or an unregistered 
written agreement as to sale of immovable property followed by delivery of 
possession without any registered document with respect thereto, shall affect 
the validity of the subsequent sale of the same property.*'*^ Therefore, where a 
purchaser of immovable property under an unregistered kabala has paid the 
agreed pi'ice to the vendor, and is placed in possession, in the absence of 
circumstances showing that such purchaser was not entitled to sue his
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vendor for specific performance, a subsequent purchaser of the property 
under a registered conveyance cannot succeed in a suit to recover possession 
of the property from such purchaser. And where a transferee under a verbal 
contract is ah'eady in possession in some other character, the case would be 
one of “oral agreement accompanied by possession” within the meaning of 
this section and such transfer would prevail against any subsequent 
registered transfer.

However, it is already settled that no equitable doctrine could override 
specific provisions of section 49 of the Act so as to make an unregistered 
document create title, if the same required registration under section 49.'’̂  
And where, a purchaser was let into possession by vendor under an 
unregistered document pursuant to an oral agreement to sell under a 
mistaken belief that the transaction was complete, whereas, in fact it was 
incomplete, for want of registration of instrument purporting to effect 
transfer, such purchaser must be regarded to be a purchaser under a contract 
for sale which was yet to be an equitable owner, yet would have a charge on 
property for the amount paid by him towards purchase of property in 
question.^^

But a subsequent registered document cannot be pleaded in bar of a prior 
unregistered document or a prior oral agreement to sell if the registered 
document has been taken with notice of the latter. And the provision as to 
delivery in section 48 of the Act does not preclude the party to the oral 
agreement from relying on the doctrine of notice when there has been no 
delivery of possession.^'^ However, the onus of proof that the registered 
transferee, had notice of the prior oral agreement is on the person claiming 
under the oral transfer,^' and if the property to be sold is not in the 
possession of the vendor, but of another person it is the duty o f the purchaser 
to make enquiries from that person, and he is bound by all the equities which 
the party in possession is tantamount to notice of the interest or claim in the 
property of the person in possession and whoever deals with such property is 
put on enquiry as to the title of the person in possession. And if, therefore, 
ih t factum  o f possession is proved, notice to the transferee of the claim or 
interest of the person in possession must be assumed. That being so, he is put
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on the enquiry as to the claim the property and when no such enquiry is 
made; there will be a postponement of the claim /’“
4. Concluding Observations

As the Registration Act, 1908 came into force on the first day of January 
1909, provisions of this Act therefore, apply to all documents which are 
produced in courts in evidence on or after 1 January 1909 provided the 
document is one which was compulsorily registrable under the Act in force 
at the time when it was executed. The question of admissibility of a 
document in evidence is a matter of procedure and so it is governed by the 
registration law present at the date of the institution of the suit, and not by an 
Amending Act which may be in force when the suit comes on for hearing. 
Thus after the Transfer of Property (Amendment) Act, 2004 (Act No. XXVI 
of 2004) there is no scope for the courts of law to take into consideration any 
unregistered instrument of sale of tangible immovable property executed 
thereafter as well as there is no scope to enforce any unregistered contract of 
sale by a suit for specific performance of contract. That by the said Act of 
2004 compulsory provision of registration has been made for every 
instrument of mortgage where the principal money secured is one hundred 
taka or upwards with the only exception that where the bank or financial 
institution wishes to finance to the purchase of a flat or floor space or plot to 
be constructed or developed, the same may be effected through a mortgage 
by deposit of title deeds and no immovable property under registered 
mortgage shall be re-mortgaged or sold without the written consent of the 
mortgagee and any transfer in violation of this shall be void. It is submitted, 
however that, where on its true construction, a document is admittedly 
within the four corners of the provisions of the Act as to compulsory 
registration, the courts cannot countenance any evasion of the statute, but 
must give effect to the terms of the Act which are imperative, and no plea of 
hardship and so forth can be of any avail. Where a document would be 
invalid because of non-registration if one construction is placed on it, and be 
valid if another construction is placed on it, then the law should favors the 
construction which would make it valid. Therefore, the effect of non­
registration of documents which are required to be registered is a settled 
question of law and must be considered carefully when the question of 
admissibility of evidence arises of such documents.

158 RaushanAra

62 B ale hand M ahton v B idaki Singh  AIR 1929 Pat. 284.




