IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 6916 OF 2006

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh.

-AND-
IN THE MATTER OF:

Atiqun Nessa and others.

.......... Petitioner.

-Versus-
Government of Bangladesh, represented by the
Secretary, Ministry of Law.

......... Respondents.
Mr. S.M. Munir Sharif, Advocate with
Mr. Md. Zakir Hossain, Advocate with
Mr. Belayet Hossain, Advocate

.......... for the Petitioner.
Mr. Kazi Rehan Nabi, Advocate with
Md. S.R. Khoshnabish, Advocate

.......... for the Respondent 3 and 10

Heard on 17.07.2011
Judoment on 21.07.2011.

Present:

Mrs. Justice Farah Mahbub.
and
Mr. Justice A.N.M Bashir Ullah

Farah Mahbub, J:

In this Rule, issued under Article 102 of the Constitution



Constitution and why the impugned order dated 16.7.2006 passed by
the Artha Rin Adalat No.1, Dhaka in Miscellaneous Case No. 49 of
2006 arising out of Artha Execution Case No. 190 of 2005 should
not be declared to have been passed without any lawful authority and
hence, of no legal effect and also, as to why the proceeding and
action taken in Artha Execution Case No. 190 of 2005 for recovery
of possession through police force in favour of respondent no. 10
should not be declared to have been done without lawful authority
and hence, of no legal effect.

At the time of issuance of the Rule all further proceedings of
Artha Execution Case No. 190 of 2005 pending before the Artha Rin
Adalat no. 1, Dhaka had been stayed by this court.

Facts, in brief, are that the respondent no. 3, Agrani Bank Ltd.
instituted Title Suit No. 179 of 2002 in the Artha Rin Adalat No.-1,
Dhaka impleading 5 (five) defendants for realization of Tk.
34,07,600/- contending, inter alia, that the defendant no. 1 took loan
upon mortgaging the schedule properties as mentioned in the plaint.
Since they did not adjust the loan money within the prescribed period
of time consequently, legal notice was served upon the debtors. In

spite of service of notice the defendants did not come forward to



Defendant no. 1 entered appearance by filing written statement
denying the material averments so made in the plaint. The Adalat
after hearing the contending parties ultimately decreed the suit on
contest against the defendant no. 1 and ex-parte against the rest vide
judgment and decree dated 19.8.2004 with direction upon the
judgment debtors to pay up the decretal amount within the prescribed
period of time. The judgment debtors having not complied with the
said direction the respondent bank as the decree holder filed Artha
Execution Case No. 190 of 2005 for realization of the decretal
amount. The executing Adalat duly initiated process for auction sale
of the mortgaged property so had been attached in connection with
the said execution case. Ultimately, the mortgaged property had been
auction sold to the respondent no. 10. The sale deed had also been
executed and registered through Adalat in his favour. Pursuant to the
said deed respondent no. 10 took initiatives to recover possession of
the property in question through the law enforcing agency.

At this stage, the petitioners being 3™ parties filed application
on 16.07.2006 under Order XXI Rule 58 of the Code of Civil
Procedure (in short, the Code) read with section 32 of the Artha Rin

Adalat Ain, 2003 (in short, the Ain) which was registered as



Matber who died on 31.03.1988 leaving behind two sons named Md.
Sawkat Ali and Liakat Ali, two daughters named Atikunnessa and
Fatema Begum and one grand daughter named Zahera Khatun, who
were enjoying the possession of the case property in ejmali. It has
further been contended that the respondent Bank created a loan
account in the name of M/s. Islam Trade Point of A.N.M Shamsul
Ikram showing Ayub Ali, Sawkat Ali and Liakat Ali as guarantors
who alleged to have mortgaged the properties in question as security
to the loan. It has also been contended that the respondent Bank
instituted the suit for realization of the defaulted loan amount against
dead person and that it did not implead the present petitioners as
parties to the said suit. Moreover, they did not have knowledge
whatsoever about the institution of the said Artha Rin suit. They
came to learn for the first time on 13.7.2006 at about 10.30 a.m.
while the law enforcing agency made an attempt to evict the
petitioners from the case properties. Because of the resistance of the
local residents, the auction purchaser (the added respondent 10)
could not take possession of the same.

The executing Adalat after hearing the petitioners and

considering the application rejected the same vide impugned order



2003 (Annexure-G). Being aggrieved by and dissatisfied with the
same the petitioners had preferred the instant application and
obtained the present Rule.

The added respondent no. 10 entered appearance by filing
affidavit-in-opposition stating, inter alia, that this respondent was the
highest bidder in auction who purchased the case property for an
amount of Tk. 20,28,000.00 (Taka twenty lacs twenty eight
thousand) only through Adalat vide registered deed of sale bearing
no. 7 dated 7.3.2006 registered at the Sub-Registry Office, Sutrapur,
Dhaka and that because of the pendency of the present Rule along
with the ad-interim order of stay of the execution proceedings the
possession of the case property could not be recovered.

Mr. S.M Munir Sharif the learned Advocate appearing with
Mr. Md. Zakir Hossain and Mr. Md. Belayet Hossain, the learned
Advocates for the petitioners at the very outset of his submission
contends that he will not press the first part of the Rule so far vires of
section 32(1) and (2) of the Ain, 2003 is concerned. However, upon
placing section 32 of the Ain, 2003 he goes to argue that the
legislature has created forum for the 3™ parties, who are not parties to

the suit, to place their grievance over the mortgaged property which



submits that on every occasion the legislature has clearly expressed
its intention to the effect that without deposit of the security along
with the application it can not be maintained, whereas section 32 is

silent about that. Moreover, he contends that with the use of the

words “....SmeTe ifSF [eavaiu O 7idt A QifFe 91 $Re,.....7 goes

to construe that when an application is filed the executing Adalat has
to decide primarily whether there is any prima facie materials to
bring in the decree-holder Bank and to hear the claim of the
contending parties. If the application is not rejected at the first
instance, i.e., if found substance therein, then question of depositing
security money comes, which may be deposited at any time as the
executing Adalat may prescribe in this regard. In other words, the
Adalat without giving any prima facie findings on the merit of the
application cannot reject the same on the date of it first hearing on
the ground of not-depositing the security money. Accordingly, he
submits that since in the present case the Adalat has turned down the
prayer of the petitioners filed under Order XXI Rule 58 of the Code
on the very 1% date of its hearing for not depositing the security
money it is liable to be struck down for having been passed without

anv lawful authoritv and hence. of no legal effect.



in connection with Writ Petition No. 7696 of 2006 (Annexure-X to
the affidavit-in-opposition) submits that over the case property the
brothers of the petitioners have preferred the said writ petition
challenging the vires of section 19(3) of the Ain, 2003 along with the
judgment and decree dated 19.8.2004 which was passed ex-prate
against them. Ultimately, vide judgment and order dated 04.08.2010
the Rule was discharged, which clearly goes to depict the delatory
tactics being adopted by the petitioners to prevent the recovery of
possession of the case property which has been purchased by this
respondent on payment of bid money and that sale deed has also
been executed and registered through Court in his favour on
7.03.2006. He further goes to argue that so far depositing security
money with the application is concerned it 1s abundantly clear from
section 32(2) of the Ain for having used the words ... Wl (o SR
¢¥@.....” Accordingly, he submits that the Adalat has committed no
illegality in rejecting the application on the ground of maintainability
for not depositing 25% of the decretal amount as security.

Mr. Kazi Rehan Nabi, the learned Advocate appearing on

behalf of the respondent Bank supported the contentions so have

heen advanced hv the added reenondent na 10



to be deposited as security at the time of filing the application under
section 32 of the Ain; or to be deposited within the time frame, so
will be fixed by the Adalat if the application under section 32 of the
Ain is not rejected at its 1% instance.

Admittedly, the petitioners are the 3™ parties whose claim is
that the case property, shown to have been mortgaged as security to
the loan, belonged to one Haji Ayub Ali, their predecessor who along
with 2 (two) other brothers of the petitioners were impleaded as
defendant nos. 3-5 in the Artha Rin Suit no. 179 of 2002 before the
Artha Rin Adalat no. 1, Dhaka. The suit was decreed on contest
against defendant no. 1 and ex-parte against the rest vide judgment
and decree dated 19.8.2004. The said decree was ultimately put to
execution in Artha Execution case no. 190 of 2005. Towards
realization of the decretal amount, the mortgaged property, claimed
to have belonged to the petitioners in ejmali, were auction sold to the
added respondent 10 under section 33 of the Ain, 2003 and that sale
deed had also been executed and registered in his favour on 7.3.2004
through court. At this juncture, the petitioners had preferred
application under Order XXI Rule 58 of the Code on 16.7.2006

(Annexure-F) with prayer to release the case property in their favour



“fFET | S@ 3 W wAE 8 A SE e |
MBI GO A% oA wdia naess [Keera woife v+t @ i
e wife SRATR | FLA SWETS S123q-20090 @F 0(H)(R) =T I
TZAMR WA ATAR QO AF (e IR A& R =i widt
(oM SR MRS CehFe o ¢% 99 AR SIS Aif
FACe 23@ G2 AGFEA TS Wike Ff IR T Sy 230 | 58
RS geiw A% wiae RRera wisife wifks sfieie o2 (R) 4R
A NI Wife 03 F13 | CTRE =@ 331 el 0 (R) QR S
THAY AR | GTORBR oG 3T Aot LAt TS W8T 2000 7 0
(R) 4RI S SIS 7Ife 71 S T Qe w1 23+ |7

The categorical assertion of the petitioners is that under section

32(1) of the Ain the legislature having used the words, “SwieTe

ARNfs Reavd T widt PR difse 91 SR’ provides option to decide

the application on merit and that depositing 25% of the decretal
amount as security will come to play if the application is not rejected
at the first instance.

For proper appraisal of the said contention section 32 of the
Ain is required to be look into, which runs as under:

‘i et wefe s

(s) o Ao qwEred @ A WA 230 Tge TRt
TR (P GO A el IR Wik
fRgITce WQt (o e, STmeTe eSS [{Evan T
7 e <ifdw T SR, TEmR sl vo (fa)
e W TrR fera fifve wisfe wicem s
N 7R FRCS 211 |

(}) ToTAS TS W1 o7 PR C(F@ madeaa, Thpe
o ¢ % ALHR TReAfTT TS wifkE FEE, @3
SRS TINITS TR 71 e, Wi Sy 230 |

(©) g AT SmMETe TAYRl (3) 9T WA (@I A€
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The said provision has undergone an amendment vide “Artha

Rin Adalat (1g*14) Ain, 2010” (Act no. 16 of 2010), which runs as

follows:

2000 T b W WRCT QI O G FALHNL |-- TS SR~ Gl
0% IF--

(F) To-qrt () @3 ARRTS fwaa Tol-a () afegifre 2303,
JqATe--

‘(R) TotarE WCO WA (o BRAE e, mAIRIE , e
wdd, WAl e sl Wi Ffowy s =& Afee swmiE
SR, 0% G MR Siiae i I© Aife S, 92 THol Qe
T 7@ Wifle 71 SR T WA Sy 23 1

(A) TA-4|1 (9) @ “HAABH” W@ s “FRke e
=l efogf e 2309;

(o) TA-AIRT (0) @ o7 TR TO ToA-41T (8) ARG 227,
JqTe--

‘(8) TA-gIl (0) 4F T miRkepe TS wivfe oy s
WS M SRR FRCS AR @, T2 (d) 97 SR 7Sl THfere
wes fe@mim ~fewl Refys 1 afsze fam wEiy e wies
3 22TMe, O 23 AMETS TE WA e SRR N 993
o =il TA-AIR (R) @7 SR wifRkeEpe G 1 I e FEE
g3 e BIFl @ ~mfore SRl o4 =, ISR QNTS A 0
T BIF GF ARmOCS AMETO AME IR GR GMRFe =L

fTEmaE amie €@ 12

In both the occasions, under sub sections (1) and (4) of section
32, the executing Adalat may reject the application, but there is
difference of stages in rejecting the same. Under section 32 (1) the
Adalat may reject the prayer at its first instance if found no substance
therein for consideration. Under section 32(4), the Adalat after

hearing the applicant and the decree holder bank may reject the
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frivolous ground and that it shall also forfeit the security at the time
of its rejection.

Forum under section 32 of the Ain has been created by the
legislature for the 3" parties who are not parties to the suit, nor they
are connected with the defaulted loan amount for the recovery of
which the decree has been passed in Artha Rin Suit and has been put
to execution in Artha Execution case. Vide the said forum they are
entitled to ventilate their grievance with a view to release the
mortgaged property which has been attached in connection with the
execution case. In that view of the matter, if the Adalat does not
reject the claim of the applicant at its preliminary consideration it is
more reasonable that while issuing notice under section 32(1) upon
the decree holder to appear and contest the application it shall direct
the applicant to deposit the security under section 32(2) of the Ain
within the period of time so has been fixed by it, and that the date so
has been fixed must be before the appearance of the decree holder
bank. If the applicant fails to comply with the said direction the
Adalat shall reject the application under section 32 (2) of the Ain on
the very next date.

It 1s to be remembered that imposing condition of giving
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Memo of Appeal and revision respectively, is all together different
from that of section 32. Under those provisions such imposition has
been made by the legislature with a view to realize the decretal
amount from the judgment debtor speedily to a certain extent. Under
section 32 of the Ain a 3" party is coming forward to protect his
right to and interest in the property so has been attached in Artha
Execution Case. The condition of depositing security has been
imposed by the legislature to prevent frivolous claim so is generally
made with a view to delay completion of execution proceeding.
However, protection has been given to the decree holder under
section 32(4) from such kind of claim. In this regard Mr. Md. S.R.
Khoshnabish the learned Advocate submits that since 2006 till date
the petitioners and their brothers, the defendant nos. 3 and 4 of Artha
Rin Suit No. 179 of 2002, are repeatedly adopting different forums
as provided under the law in order to delay the process of recovery of
possession of the case property. However, if the petitioners prefer
application under section 32 of the Ain in accordance with law and
the Adalat 1s of the opinion that to delay the execution process
frivolous claim has been made it may fall back under section 32 (4)

of the Ain and forfeit the security.
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32(1) of the Ain at the first instance for not depositing the security to
the tune of 25% of the decretal amount vide order dated 16.7.2006 is
not tenable in the eye of law.

Accordingly, the Rule i1s made absolute in part. The impugned
order dated 16.07.2006 passed by the Artha Rin Adalat No. 1, Dhaka
in Miscellaneous Case No. 49 of 2006 is hereby declared to have
been passed without any lawful authority and hence, is of no legal
effect.

The petitioners are hereby directed to file application afresh
under section 32 of the Ain, if so desires, within 15 (fifteen) days
from the date of receipt of the copy of the judgment and order. In
default, the Executing Adalat shall proceed with the said execution
case in accordance with law.

There will be no order as to costs.

A.N.M. Bashir Ullah, J:

I agree.



