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Farah Mahbub, J: 
 

 In this Rule, issued under Article 102 of the Constitution 

of the People’s Republic of Bangladesh, the respondents have been 

called upon to show cause as to why section 32(1) and (2) of the 

Artha Rin Adalat Ain, 2003 should not be declared ultra vires the 
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Constitution and why the impugned order dated 16.7.2006 passed by 

the Artha Rin Adalat No.1, Dhaka in Miscellaneous Case No. 49 of 

2006 arising out of Artha Execution Case No. 190 of 2005 should 

not be declared to have been passed without any lawful authority and 

hence, of no legal effect and also, as to why the proceeding and 

action taken in Artha Execution Case No. 190 of 2005 for recovery 

of possession through police force in favour of respondent no. 10 

should not be declared to have been done without lawful authority 

and hence, of no legal effect.  

At the time of issuance of the Rule all further proceedings of 

Artha Execution Case No. 190 of 2005 pending before the Artha Rin 

Adalat no. 1, Dhaka had been stayed by this court. 

 Facts, in brief, are that the respondent no. 3, Agrani Bank Ltd. 

instituted Title Suit No. 179 of 2002 in the Artha Rin Adalat No.-1, 

Dhaka impleading 5 (five) defendants for realization of Tk. 

34,07,600/- contending, inter alia, that the defendant no. 1 took loan 

upon mortgaging the schedule properties as mentioned in the plaint. 

Since they did not adjust the loan money within the prescribed period 

of time consequently, legal notice was served upon the debtors. In 

spite of service of notice the defendants did not come forward to 

adjust the defaulted loan amount. Finding no other alternative the 

respondent-Bank as plaintiff instituted the said suit.  
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Defendant no. 1 entered appearance by filing written statement 

denying the material averments so made in the plaint. The Adalat 

after hearing the contending parties ultimately decreed the suit on 

contest against the defendant no. 1 and ex-parte against the rest vide 

judgment and decree dated 19.8.2004 with direction upon the 

judgment debtors to pay up the decretal amount within the prescribed 

period of time. The judgment debtors having not complied with the 

said direction the respondent bank as the decree holder filed Artha 

Execution Case No. 190 of 2005 for realization of the decretal 

amount. The executing Adalat duly initiated process for auction sale 

of the mortgaged property so had been attached in connection with 

the said execution case. Ultimately, the mortgaged property had been 

auction sold to the respondent no. 10. The sale deed had also been 

executed and registered through Adalat in his favour. Pursuant to the 

said deed respondent no. 10 took initiatives to recover possession of 

the property in question through the law enforcing agency. 

 At this stage, the petitioners being 3rd parties filed application 

on 16.07.2006 under Order XXI Rule 58 of the Code of Civil 

Procedure (in short, the Code) read with section 32 of the Artha Rin 

Adalat Ain, 2003 (in short, the Ain) which was registered as 

Miscellaneous Case No. 49 of 2006 contending, inter-alia, that the 

property in question belonged to one Haji Ayub Ali, son of Sabu 
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Matber who died on 31.03.1988 leaving behind two sons named Md. 

Sawkat Ali and Liakat Ali, two daughters named Atikunnessa and 

Fatema Begum and one grand daughter named Zahera Khatun, who 

were enjoying the possession of the case property in ejmali. It has 

further been contended that the respondent Bank created a loan 

account in the name of M/s. Islam Trade Point of A.N.M Shamsul 

Ikram showing Ayub Ali, Sawkat Ali and Liakat Ali as guarantors 

who alleged to have mortgaged the properties in question as security 

to the loan. It has also been contended that the respondent Bank 

instituted the suit for realization of the defaulted loan amount against 

dead person and that it did not implead the present petitioners as 

parties to the said suit. Moreover, they did not have knowledge 

whatsoever about the institution of the said Artha Rin suit. They 

came to learn for the first time on 13.7.2006 at about 10.30 a.m. 

while the law enforcing agency made an attempt to evict the 

petitioners from the case properties. Because of the resistance of the 

local residents, the auction purchaser (the added respondent 10) 

could not take possession of the same.  

The executing Adalat after hearing the petitioners and 

considering the application rejected the same vide impugned order 

dated 16.7.2006 for not depositing the security money of 25% of the 

decretal amount, which  is mandatory under section 32(1) of the Ain, 
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2003 (Annexure-G). Being aggrieved by and dissatisfied with the 

same the petitioners had preferred the instant application and 

obtained the present Rule.  

   The added respondent no. 10 entered appearance by filing 

affidavit-in-opposition stating, inter alia, that this respondent was the 

highest bidder in auction who purchased the case property for an 

amount of Tk. 20,28,000.00 (Taka twenty lacs twenty eight 

thousand) only through Adalat vide registered deed of sale bearing 

no. 7 dated 7.3.2006 registered at the Sub-Registry Office, Sutrapur, 

Dhaka and that because of the pendency of the present Rule along 

with the ad-interim order of stay of the execution proceedings the  

possession of the case property could not be recovered.     

 Mr. S.M Munir Sharif the learned Advocate appearing with   

Mr. Md. Zakir Hossain and Mr. Md. Belayet Hossain, the learned 

Advocates for the petitioners at the very outset of his submission 

contends that he will not press the first part of the Rule so far vires of 

section 32(1) and (2) of the Ain, 2003 is concerned. However, upon 

placing section 32 of the Ain, 2003 he goes to argue that the 

legislature has created forum for the 3rd parties, who are not parties to 

the suit, to place their grievance over the mortgaged property which 

has been put to auction pursuant to execution of the decree. In this 

regard drawing attention to sections 19, 41 and 42 of the Ain he 
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submits that on every occasion the legislature has clearly expressed 

its intention to the effect that without deposit of the security along 

with the application it can not be maintained, whereas section 32 is 

silent about that. Moreover, he contends that with the use of the 

words ÔÔ....Av`vjZ cÖv_wgK we‡ePbvu D≥ `vex mivmwi LvwiR bv Kwi‡j,.....ÕÕ goes 

to construe that when an application is filed the executing Adalat has 

to decide primarily whether there is any prima facie materials to 

bring in the decree-holder Bank and to hear the claim of the 

contending parties. If the application is not rejected at the first 

instance, i.e., if found substance therein, then question of depositing 

security money comes, which may be deposited at any time as the 

executing Adalat may prescribe in this regard. In other words, the 

Adalat without giving any prima facie findings on the merit of the 

application cannot reject the same on the date of it first hearing on 

the ground of not-depositing the security money. Accordingly, he 

submits that since in the present case the Adalat has turned down the 

prayer of the petitioners filed under Order XXI Rule 58 of the Code 

on the very 1st date of its hearing for not depositing the security 

money it is liable to be struck down for having been passed without 

any lawful authority and hence, of no legal effect. 

Md. S.R. Khoshnabish the learned Advocate appearing for the 

added respondent no. 10 upon placing the judgment and order passed 
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in connection with Writ Petition No. 7696 of 2006 (Annexure-X to 

the affidavit-in-opposition) submits that over the case property the 

brothers of the petitioners have preferred the said writ petition 

challenging the vires of section 19(3) of the Ain, 2003 along with the 

judgment and decree dated 19.8.2004 which was passed ex-prate 

against them. Ultimately, vide judgment and order dated 04.08.2010 

the Rule was discharged, which clearly goes to depict the delatory 

tactics being adopted by the petitioners to prevent the recovery of 

possession of the case property which has been purchased by this 

respondent on payment of bid money and that sale deed has also 

been executed and registered through Court in his favour on 

7.03.2006. He further goes to argue that so far depositing security 

money with the application is concerned it is abundantly clear from 

section 32(2) of the Ain for having used the words “.....`vex †ck Kwievi 

†¶‡Î.....”Accordingly, he submits that the Adalat has committed no 

illegality in rejecting the application on the ground of maintainability 

for not depositing 25% of the decretal amount as security.   

 Mr. Kazi Rehan Nabi, the learned Advocate appearing on 

behalf of the respondent Bank supported the contentions so have 

been advanced by the added respondent no. 10.   

 The cardinal issue requires to be resolved in the present Rule is 

whether 25% (now 10% vide Act no: 16 of 2010) decretal amount is 
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to be deposited as security at the time of filing the application under 

section 32 of the Ain; or to be deposited within the time frame, so 

will be fixed by the Adalat if the application under section 32 of the 

Ain is not rejected at its 1st instance.  

Admittedly, the petitioners are the 3rd parties whose claim is 

that the case property, shown to have been mortgaged as security to 

the loan, belonged to one Haji Ayub Ali, their predecessor who along 

with 2 (two) other brothers of the petitioners were impleaded as 

defendant nos. 3-5 in the Artha Rin Suit no. 179 of 2002 before the 

Artha Rin Adalat no. 1, Dhaka. The suit was decreed on contest 

against defendant no. 1 and ex-parte against the rest vide judgment 

and decree dated 19.8.2004. The said decree was ultimately put to 

execution in Artha Execution case no. 190 of 2005. Towards 

realization of the decretal amount, the mortgaged property, claimed 

to have belonged to the petitioners in ejmali, were auction sold to the 

added respondent 10 under section 33 of the Ain, 2003 and that sale 

deed had also been executed and registered in his favour on 7.3.2004 

through court. At this juncture, the petitioners had preferred 

application under Order XXI Rule 58 of the Code on 16.7.2006 

(Annexure-F) with prayer to release the case property in their favour 

on the grounds as stated therein. The executing Adalat vide order 

dated 16.7.2006 (Annexure-G) rejected the same finding, inter alia,  
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  “ïwbjvg| AÎ wgm gvgjvi `iLv¯— I bw_ ch©v‡jvPbv Kwijvg| 
`iLv¯—KvixMb Z„Zxq c¶ wnmv‡e Rvixi `iLv‡¯—i wei“‡◊ AcwË ¯^i“c AÎ wgm 
gvgjv `vwLj Kwiqv‡Q| A_©FY A`vjZ AvBb-2003 Gi 32(1)(2) avivq eb©bv 
nBqv‡Q Rvix gvgjvq Z„Zxq c¶ †`Iqvbx Kvh©wewa AvB‡bi weavb Abymv‡i `vex 
†ck Kwi‡j `iLv¯—Kvix‡K wWµxK…Z A‡_©i 25% Gi mgcwigvb RvgvbZ `vwLj 
Kwi‡Z nB‡e Ges Abyi“c RvgvbZ `vwLj bv Kwi‡j Rvix AMÖvn¨ nB‡e| wKš ‘ 
`iLv¯—Kvix Z„Zxq c¶ Rvixi wei“‡◊ AvcwË `vwLj Kwi‡jI 32 (2) avivi 
Abymv‡i RvgvbZ `vwLj K‡i bvB| †m‡nZy AÎ wgm gvgjv 32(2) avivi Abymv‡i 
i¶bxq b‡n| GgZve¯—vq AÎ wgm gvgjv A_©FY Av`vjZ AvBb 2003 Gi 32 
(2) aviv Abymv‡i RvgvbZ `vwLj bv Kivq mivmwi LvwiR Kiv nBj|ÕÕ                   
 

The categorical assertion of the petitioners is that under section 

32(1) of the Ain the legislature having used the words, “Av`vjZ 

cªv_vwgK we‡ePbv D≥ `vex mivmwi LvwiR bv Kwi‡jÕÕ provides option to decide 

the application on merit and that depositing 25% of the decretal 

amount as security will come to play if the application is not rejected 

at the first instance.   

For proper appraisal of the said contention section 32 of the 

Ain is required to be look into, which runs as under:  

 “Rvixi wei“‡◊  AvcwË t 
(1) A_© FY Av`vj‡Zi wWµx ev Av‡`k nB‡Z D™¢yZ Rvix 

gvgjvq †Kvb Z„Zxq c¶ †`Iqvbx Kvh©wewa AvB‡bi 
weavbg‡Z `vex †ck Kwi‡j, Av`vjZ cÖv_wgK we‡ePbvq D≥ 
`vex mivmwi LvwiR bv Kwi‡j, wWµx`vi Ab~aŸ© 30 (wÎk) 
w`e‡mi g‡a¨ Dnvi wei“‡◊ wjwLZ AvcwË `v‡qi Kwiqv 
ïbvbx `vex Kwi‡Z cvwi‡eb| 

(2) Dc‡iv≥ g‡Z `vex †ck Kwievi †¶‡Î `iLv¯—Kvix, wWµxK…Z 
A‡_©i 25% mswk ≠ó mgcwigvY RvgvbZ `vwLj Kwi‡e, Ges 
Abyiƒc RvgvbZ `vwLj bv Kwi‡j, `vex AMÖvn¨ nB‡e| 

(3) A_© FY Av`vjZ Dcaviv (1) Gi Aax‡b †Kvb `vex 
we‡ePbv_© MªnY Kwi‡j, mswk ≠ó wel‡q `iLv¯—wU `vwLj nIqvi 
30 (wÎk) w`e‡mi g‡a¨ Dnv wb¯úbœ Kwi‡e Ges †Kvb Kvi‡Y 
30 (wÎk) w`e‡mi g‡a¨ Dnv wb¯úbœ Kwi‡Z e¨_© nB‡j, 
KviY wjwce◊ KiZt D≥ mgqmxgv Ab~aŸ© Av‡iv 30 (wÎk) 
w`em ewa©Z Kwi‡Z cvwi‡e|ÕÕ  
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The said provision has undergone an amendment vide “Artha 

Rin Adalat (ms‡kvab) Ain, 2010” (Act no. 16 of 2010), which runs as 

follows: 

“2003 m‡bi 8 bs AvB‡bi aviv 32 Gi ms‡kvab|-- D≥ AvB‡bi aviv 
32 Gi-- 

(K) Dc-aviv (2) Gi cwie‡Z© wbæiƒc Dc-aviv (2) cÖwZ¯’vwcZ nB‡e, 
h_vt-- 

Ô(2) Dc‡iv≥ g‡Z `vex †ck Kwievi †¶‡Î, `iLv¯—Kvix , wWµxK…Z 
A‡_©i, A_ev wWµxK…Z A‡_©i AvswkK BwZg‡a¨ Av`vq nBqv _vwK‡j Abv`vqx 
As‡ki, 10% Gi mgcwigvb RvgvbZ ev eÛ `vwLj Kwi‡e, Ges Abyiƒc RvgvbZ 
ev eÛ `vwLj bv Kwi‡j D≥ `vex AMÖvn¨ nB‡e|Õ 

(L) Dc-aviv (3) Gi ÔÔ`iLv¯—wUÕÕ k‡ãi cwie‡Z© ÔÔwjwLZ AvcwËÕÕ 
kã¸wj cÖwZ¯’vwcZ nB‡e; 

(M)  Dc-aviv (3) Gi ci wbæiƒc b~Zb Dc-aviv (4) ms‡hvwRZ nB‡e, 
h_vt-- 

Ô(4) Dc-aviv (3) Gi Aaxb `vwLjK…Z wjwLZ AvcwË wb®úbœ Kwiqv 
Av`vjZ hw` Aeaveb Kwi‡Z cv‡i †h, Dc-aviv (1) Gi Aaxb `vex m¤ ¦wjZ 
`iLv¯—wU wWµx`v‡ii cvIbv wejw¤ ¦Z ev cÖwZnZ Kwievi Amvay D‡Ï‡k¨ `v‡qi 
Kiv nBqvwQj, Zvnv nB‡j Av`vjZ D≥ `iLv —̄ LvwiR Kwievi mgq GKB 
Av‡`k Øviv Dc-aviv (2) Gi Aaxb `vwLjK…Z RvgvbZ ev eÛ ev‡Rqvß Kwi‡e 
Ges wWµxK…Z UvKv †h c◊wZ‡Z Av`vq Kiv nq, ev‡Rqvß RvgvbZ ev e‡Ûi 
Aaxb UvKv GKB c◊wZ‡Z Av`vjZ Av`vq Kwi‡e Ges Av`vqK…Z A_© 
wWµx`vi‡K cÖ`vb Kwi‡e|’’ 
 

In both the occasions, under sub sections (1) and (4) of section 

32, the executing Adalat may reject the application, but there is 

difference of stages in rejecting the same. Under section 32 (1) the 

Adalat may reject the prayer at its first instance if found no substance 

therein for consideration. Under section 32(4), the Adalat after 

hearing the applicant and the decree holder bank may reject the 

application, if it is of the opinion that the claim has been made on 
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frivolous ground and that it shall also forfeit the security at the time 

of its rejection.  

Forum under section 32 of the Ain has been created by the 

legislature for the 3rd parties who are not parties to the suit, nor they 

are connected with the defaulted loan amount for the recovery of 

which the decree has been passed in Artha Rin Suit and has been put 

to execution in Artha Execution case. Vide the said forum they are 

entitled to ventilate their grievance with a view to release the 

mortgaged property which has been attached in connection with the 

execution case. In that view of the matter, if the Adalat does not 

reject the claim of the applicant at its preliminary consideration it is 

more reasonable that while issuing notice under section 32(1) upon 

the decree holder to appear and contest the application it shall direct 

the applicant to deposit the security under section 32(2) of the Ain 

within the period of time so has been fixed by it, and that the date so 

has been fixed must be before the appearance of the decree holder 

bank. If the applicant fails to comply with the said direction the 

Adalat shall reject the application under section 32 (2) of the Ain on 

the very next date. 

It is to be remembered that imposing condition of giving 

security under section 19(3) of the Ain within 15 (fifteen) days of the 

filing thereof and under sections 41 and 42 of the Ain along with the 
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Memo of Appeal and revision respectively, is all together different 

from that of section 32. Under those provisions such imposition has 

been made by the legislature with a view to realize the decretal 

amount from the judgment debtor speedily to a certain extent. Under 

section 32 of the Ain a 3rd party is coming forward to protect his 

right to and interest in the property so has been attached in Artha 

Execution Case. The condition of depositing security has been 

imposed by the legislature to prevent frivolous claim so is generally 

made with a view to delay completion of execution proceeding. 

However, protection has been given to the decree holder under 

section 32(4) from such kind of claim. In this regard Mr. Md. S.R. 

Khoshnabish the learned Advocate submits that since 2006 till date 

the petitioners and their brothers, the defendant nos. 3 and 4 of Artha 

Rin Suit No. 179 of 2002, are repeatedly adopting different forums 

as provided under the law in order to delay the process of recovery of 

possession of the case property. However, if the petitioners prefer 

application under section 32 of the Ain in accordance with law and 

the Adalat  is of the opinion that to delay the execution process 

frivolous claim has been made it may fall back under section 32 (4) 

of the Ain and forfeit the security.  

In view of the above observations and findings rejecting the 

application of the petitioners by the executing Adalat under section 
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32(1) of the Ain at the first instance for not depositing the security to 

the tune of 25% of the decretal amount vide order dated 16.7.2006 is 

not tenable in the eye of law.  

Accordingly, the Rule is made absolute in part. The impugned 

order dated 16.07.2006 passed by the Artha Rin Adalat No. 1, Dhaka 

in Miscellaneous Case No. 49 of 2006 is hereby declared to have 

been passed without any lawful authority and hence, is of no legal 

effect.     

The petitioners are hereby directed to file application afresh 

under section 32 of the Ain, if so desires, within 15 (fifteen) days 

from the date of receipt of the copy of the judgment and order. In 

default, the Executing Adalat shall proceed with the said execution 

case in accordance with law.           

There will be no order as to costs. 

  

A.N.M. Bashir Ullah, J: 
 

 

I agree.  

 

 

 

 


