‘ ('3 % In the Supreme Court Banglades?
High Court Division
(Special Original Jurisdictic‘n)

—
——

Writ Petition No. 12748 of 2016
—————2N No. 12748 of 2016

In the matter of:

An application uiler Articie 102 of tha

Constitution of ths People's &epublic of

Bangladesh.
-And-

In the matter of:

: Md. Ziauddin
2 ‘ . Petitioner.
Vs.
Artha Rin Adalat Nc 1 an: others.
...... Respondents.

Mr. Muhammad Moive:n Rashid, Advocate
...... For the petitioner.

Mr. Shaikh Mohamm:zd Zakir Hossain,
ki 5 Advocate. g
' Present: G ,
Mr, Justice Shelkh Hassan Arif ~For thz respondent no.2
: And

Mr. Justice Md. Badruzzaman

Heard on 11.04.201 I &nd 12.04.2017..
Judgment on: 08.0%.: 017.

SHEIKH HASSAN ARIF, J

Rule Nisi was issued calling upon the respondent Noé. * and 2to show cause
as to why they should not be directed to strike-out tha petitioner's (defendant
dotg. 4) name from the plaint pursuant to Order No.1 Rule 10(2) of the Cude of
Civil Procedure as required by law to do and as to why the Order No. 12 dated

17.08.2016 (Annexure-C-2) passed by the rospondent Te 1 should 1t bo sot

aside as the same is illegal and without lawful authority and is of no legil effect.
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Short facts, relevant for tha disposal of the Rule, are tFaf, the Sonali Bank Ltd.,

Local Office, Motijheel C/A, Dhaka-1000 (respondent N ».2) filed Artha Rin Case
No. 745 of 2015 against 13 defendants, including the petitioher as defendar
no.4. for recovery of loan for an amount of Tk, 59,90,%3,429/-. In .12 said Suit,
the petitioner along with other defendants entered ap :z4rance m:Li, at ons
stage, the petitioner filed an application for striking out liis name as de:endant i
the snid sult in view of the pI'OVISEOI-IS under Order 1 Ruie 10(2) of the Code of
Civil Procedure. As against the said application, the plaintiff-bank filed' lwritten
objection, whereupon the Adalat, vice impugned o‘der dated 17.08.2016,
rejected the said application of the petitioner. Being agc rieved by such rejection
order, the petitioner moved this Court and obtained th:: aforesaid Rule. At the
time of issuance of the Rule, this Court, vide order deted 13.11.201G, stayed
further proceedings of the said Artha Rin suit'for a period of 06(six; monthe,

which was subsequently extended time to time. Bein,] aggrieved by !r.e ad-

interim order of the High Court Division, the Bank pri fzrred Civil Petition for

Leave to Appeal No.126 of 2017 before the Appellate Division, whereupon the
Appellate Division, vide order dated 22.01.2017, alcwed the said suit
proceed. In the course of hearing, learned advocate for the bank has informead

this Court that, the suit is now at the stage of mediation

The Rule is opposed by the plaintiff bank (respondent nv.2) by filing affidavit-in-

opposition stating, inter alia, that the petitioner was admittedly a director of the:
company which obtained the loan/credit facilities from b bink anci &s such he

was a necessary party in the said Artha Rin Suit.

Mr. Muhammad Mohsen Rashid, learned advocate app:aring for the petitione:,
drawing this Court's attention ic the provisions under Sections 8(5) of the Artha
Rin Adalat Ain, 2003 (“the said Ain"), submits that, apartfrom three cawrgories
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of _der'endants as mentioned in the said provisions, there i< 1o scope in an Aril:1a
Rin Suit to im“pleadr any other defendants. Referring t3 the averments in the:
plaint of the plaintiff bank as annexed to the wiit petiti:n as annexure-A, Mr.
Rashid submits that, nowhere in the said plaint the b: -k has stated a single
word that the petitioner ever executed any charge cocument or letter of
guarantee or any mortgage deed securing the said crolit facility obtained by
defendant no.1, which is a limited company. This bein| so, according to him,
being a director-share-holder of the said defenda it ne.l-company, the
petitioner is only liable to the extent of the share-holdinc in accordance witt, the
provisions of the Company Acl aller liquidation of the 3aid company, In this

regard, he refers to two decisions of this Court in Ezleul Akter (Mrs.) vs.

Bangladesh & ors, 15 MLR (AD)-225 and Mahbub Al v:. Judge, Artha Rin

Adalat & ors, 6 SCOB (2016) HCC-102. Further referring to the recently
decided case of the Appellate Division, namely Sekandar and another vs.
Janata Bank Ltd. and others, 22 BLC(AD)-53, learned' z:dvocateisu*n:wits that,
in the said case the Appellate Division has in categorical lerms clarilied the
scope of the provisions of sub-section (5) of Section € cf the said Ain ar held
that, beyond the said three categories of defendants, there is no sco'p'u‘ for
impleading anybody else in the Artha Rin case. This beiii; so, learned advezae
submits that, the Adalat committed gross illegality and :.c:.ed without jurisdicticn

in not allowing the application of the petitioner for strikini out ‘s name.

ction

As against above submissions, Mr. Shaikh Mohammac Zakir Hossain, iearned

advocate appearing for the respondent bank, referring t> the same decision in

Bakul Akter (Mrs.) vs. Bangladesh % ors, 15 MLR (AD)-225, in particular

paragraph-7 of the same, submits that the Appellate Division in the said case

held that the Chairman of the borrower company was 2 necessary patty and hiz
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or her presence in the suit was required. Accordingly, lie submits that, the Rile ?

should be discharged.

It appears from materials on record, in particular the plaint of the Artria Rin Suit
No. 745 of 2015 (Annexure-A) that, though the plaiqiiff in categorica! tenrs
stated that some of the defendants had executed pers > ial guarantee to sacure
the credit facilities of defendant no.1, nowhere in the Flaint it has béeﬁ sitted
that this petitioner (defendant no.4) executed any :uch personal guarantee,
Learned advocate representing the bank before us 130 admits this apparent
position. However, referring to the written objection oi ihe bank as filed befora
the Adalat by the bank, learned advocate submits that, in the said written
objection the bank stated that this petitioner had accepted the liability of the
company by signing Form-XIi and CD 10 while he bec: mie director share-holde-
of the said company. However, we do not find any :ubkstance in the saiy
submission as well as statement of the bank in the writ e statement i so far as
the law relating to the categories of defendanis in Artl ¢ in Suit is concerned.
Section 6(5) of the said Ain has clearly provided that the plaintiff bank will
implead only the principal borrower, third party mortjagor and/or third party
guarantor. The Artha Rin Adalat Ain, 2003 being spec:al law, the interpretation
of the same has to be done in accordance with the l:tters of that law. This
position has in the meantime been settled by our Appellate -Devision in
Sekandar's Case as well as by the High Court Divisior in W.P. No. 10161 or

2011 (Jamuna Bank Limited vs Artha Rin Adalat Mo %, Dhaka and o\‘h?rs),

to which we were parties.

Not only that, the Appellate Division haz in the meantinic in Rakul Akter (Mrs.)

vs. Bangladesh & ors, 15 MLR {(AD}-225 held that the Dire-c_\oqbr share holder
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qf a limited company is only liable to the extent of heir share lability alte: ‘

liquidation of the company. Therefore when a limite«| uompany obtains credit |
facility from a bank or financial institution, the director shara-holder or ¢ sen the
Managing Director of the said company cannot be personally held liable to be

defendant in the Artha Rin Suit unless and until it i found or siated by the

ol Py

plaintiff bank that they had executed personal guarantee or morigage deed fu:

securing the said loan. Since the loan has been obtain: | hy a limited ccimpany,

the snid limited compuany is the only delendant, [aacver, since o lomled f
company is juristic person, it should 2 made a _dgfenr a1t being represented |»:
a human being like Chairman or Managing Director Thiz position has bec::
clarified by the Appellate Division in the said 3akul Akter's case at i

paragraph-7.

In view of above position of law, if we examine the irnpugnedr-orde.f dated
17.08.2016 passed by the Adalat, it will be evidently clear that the Adalat
misdirected itself under a very misconception of law i1 that sihce the petitione-
~tiowas a Director of the company, he was a necessary prly. This being so, we

have no scope but to declare that order to be without | awful authority.

In view of above, we find merit in the Rule and as ttch the same should be

made absolute.
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In the result, the Rule is made absolute without any order as to costs. Thus, *he

impugned Order No, 12 dated 17.08.2018 (Anrexure-C-2) vassed by ine

respondent No.1 is hereby set aside. The Adalat cocerned is dirested to stiike

out the name of the pelitioner (defendant No. 4) in the said Artha Rin Suit

No0.745 of 2015 and thereaftor proceed with the suit in zccordance with law,

Communicate this.

S.H. Arif

(Sheikh Hassan Arif,_.!)

| agree,
‘M. B. Zaman
ii\.’l‘(-l-...Badruzzaman,.l)
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