Lecture Note 11: Defamation
[bookmark: _GoBack]Defamation means publication of a false and defamatory statement by the defendant concerning the plaintiff without any lawful justification. It can be either libel or slander. Libel is a written form and slander is a spoken form of defamation.
Essential Elements 
Following elements must be established to succeed in an action of defamation:
a) The statement must be defamatory.
b) The statement must be false.
c) The statement must be concerning the plaintiff, i.e. it must have reference to the plaintiff.
d) The statement must be published.
e) There should not be any lawful justification for making the statement.
Defamatory Nature of the Statement:
A statement is defamatory if it lowers the plaintiff in the estimation of reasonable persons in the society or causes him to be shunned or avoided by such persons.
a) Statements lowering in the estimation of reasonable persons: Any statement which tends to lower a man in the estimation of reasonable persons in the society or expose him to hatred, ridicule or contempt is defamatory. For example, to say that a woman is unchaste or that a person is ‘awara’ (vagabond) or that a person is a criminal are some of the instances of such statements.
i) Statements concerning office, trade or profession: Apart from Imputation of general nature affecting a man’s reputation, there may be certain statements which are calculated to harm the person referred to in his office trade or profession. To say that, a particular person is ill equipped for the office or that he has embezzled money, imputation that a tradesman is dishonest or engaged in black-marketing, or that a merchant uses false weights, or that a firm consists of alien enemies, or that a trader is insolvent, or that a judge is guilty of partiality and corruption, are instances of defamatory statements.
b) Statements causing a person to be shunned or avoided: There are certain statements which are undoubtedly defamatory but may not cause hatred, contempt or ridicule but they may cause the plaintiff to be shunned or avoided e.g. where a false statement is made that a person is suffering from leprosy or tuberculosis, or that he is insolvent, or that he is insane; the statement is defamatory, though it will arouse sympathy rather than hatred. This was the view of Slesser L.J in Youssoupoff v. Metro-Goldwyn-Mayer Ltd. (1934), where Metro-Goldwyn-Mayer Pictures Ltd. were alleged to have published in the film pictures and words which were understood to mean that the plaintiff, Princes Youssoupoff (described in the picture as princes Natasha) had been seduced or raped by Rasputin.
c) Insults, abuse and defamation: Insulting words are generally confused with defamatory words. Both insult and defamation are distinct concepts. Insult is a wrong to one's dignity or self-respect and damage is caused without publication, but defamation is a wrong to one's reputation (i.e., regard or esteem in which he is held by others) and the damage is not caused unless the words are published. The importance of the distinction lies in the fact that mere insult is not actionable, irrespective of any special damage, whereas, defamation is actionable. Insult may amount to criminal offence if it is likely to provoke a breach of peace and may in most of cases afford a remedy in criminal courts, but mere abuse or insult cannot be foundation of an action in tort.
d) Innuendo: Certain statements are prima facie defamatory because their natural, obvious and primary sense is defamatory. On the other hand, there may be certain statements which are prima facie innocent but may be proved from circumstances to have contained a latent secondary defamatory sense. When a statement is prima facie innocent, the plaintiff must expressly and explicitly set forth the defamatory sense in his pleadings. Such an explanatory statement is called innuendo.
i) Morrison v. Ritchie & Co. (1902): In this case, the company of the defendant had published a notice that, on a certain date, the wife of G. M. had been delivered of twin sons. Prima facie there is nothing defamatory in this announcement. The special circumstances in this case were that G. M. and his wife had been married little more than a month before the date announced in the notice. The statement was, therefore, held to be defamatory.
ii) Cassidy v. Daily Mirror News Papers Ltd. (1929): Mrs. Cassidy, the plaintiff was generally known as the lawful wife of Mr. Cassidy, who was also known as Michael Denuis Corrigan, an owner of race horses. Though the plaintiff and her husband did not live together, he usually visited her in the shop where she was employed and stayed with her in her flat. At a horse race meeting Mr. Cassidy posed, in company with a lady, to a racing photographer and told the photographer that he was engaged to marry the lady and he might announce it. The photographer, without any further inquiry, sent the photograph to the Daily Mirror with an inscription "Mr. M. Corrigon, the race horse owner, and Miss X whose engagement has been announced". The Daily Mirror published the photograph along with this inscription. Mrs. Cassidy brought an action for libel on the ground that the inscription meant that, she was an immoral woman who cohabited with Mr. Corrigon without being married to him. The Court of Appeal held that, defendants were liable.
Knowledge of the defendant: If the innuendo is established, it is immaterial whether defendant knew of the circumstances which make the innocent statement defamatory. This is clear from the case of Cassidy v. Daily Mirror Newspapers Ltd. (1929). The defendants had no knowledge that Mr. Cassidy was already married. In such cases, defendant must take the risk.
Burden of proving innuendo: When innuendo is alleged, the onus lay on the plaintiff to show that, the statement has defamatory tendency. The burden of proving innuendo lies on the plaintiff because it is a part of the burden of proving that the defamatory statement was published of and concerning the plaintiff. In order to prove an innuendo, evidence of surrounding circumstances, which would lead those who read the defamatory statement to conclude that the plaintiff was the person referred to, is permissible.
Form of defamatory statement: Defamatory statement may consist of oral words, writings, pictures, statues, marks or signs. English Common Law made a sharp distinction between libel and slander. Libel consists of statements in writing or in some other permanent form such as pictures, statues, signs etc. and slanders consist of spoken words or gestures.
Statement must be false and malicious
To be actionable the alleged defamatory statement must be false. But it is not the duty of the plaintiff to prove the falsity of the statement. It will be presumed to be false. The defendant is to establish in his defence that the statement is true.
Reference to the plaintiff
In an action for defamation the plaintiff must establish that the statement could reasonably be understood to refer to him. He must fail to have an action in tort for defamation, if there is nothing to connect the plaintiff with the publication. 
i. Reference without any name: 
It is not necessary that reference should always be by name. In Le Fanu v. Malcomson defendants published in a newspaper a statement that in some of the Irish factories cruelties were practised upon the workers. Though plaintiff's name was not mentioned, yet the jury found that the statement had a reference to the plaintiff's factory. 
ii. Statements referring to one person but defaming another: 
A statement referring to one person may, under certain circumstances, be defamatory of some other person. That other person will have a cause of action against the maker and publisher of the statement. If A calls B a cuckold in the presence of C, he defames B's wife or if A says to B that C is an illegitimate child, A defames C's mother. Where unchastity is imputed to wife it may be defamatory of the husband.
iii. Unintended reference by fictitious names: 
It is not necessary that the defendant should have intended the defamatory statement to refer to the plaintiff. The question is not whether the defendant intended but whether persons to whom the statement was published might reasonably think that the plaintiff was the person referred to. The defendant cannot plead that he had no reason to suppose that such reference would be attributed to the plaintiff, or that he never knew that any person of the name of the plaintiff really existed. The leading case on this point is Hulton & Co v. Jones (1910). In this case, newspaper published an article in which one Mr. Artemus Jones, described as a church-warden at Pekham was accused of living with a mistress in France. The writer of the article was ignorant of the existence of any person of the name Artemus Jones. He invented the name as that of a fictitious character. Unfortunately the name so chosen was that of a real person, who was an English Barrister. Journalist and those, who knew him, supposed that, the article had reference to him. It was held that the newspaper was responsible for the libel. 
Publication of the statement 
i. Meaning of Publication: 
There is no defamation unless the defamatory statement is published. The word publication in this context has a special meaning. A defamatory statement is said to be published when it comes to the knowledge of any person other than the plaintiff. If a letter, which contains defamatory matter concerning the plaintiff, is received and read by him there is no cause of action for there is no publication. If the plaintiff, of his own will, hands it over to someone else who reads it, it will be publication by himself and, therefore, the defendant cannot be responsible, but where the plaintiff is under a duty to send it to some other person, the defendant is liable. 
Joint Tort-Feasors: There can be no publication between two joint tort-feasors (when two or more parties committed the wrong together). Thus, where a defamatory letter is written by any one of the two persons, it cannot be said that is was published by one to other.
Husband and wife: Where a third person communicates to one spouse a matter defamatory of the other, the publication is complete and the third party (who so communicates) shall be liable for defamation. In Wenman v. Ash (1853) an ex-lodger complained to his landlady about some petty pilferings (crime of theft) by her husband. The communication was held to be publication. Where, however, communication is made by one spouse to the other of a matter defamatory of some third person the communication will not be as publication. To this extent the husband and wife are still treated as one. This previliege does not extend to cases where they are living apart.
Repetition: Not only the person who makes the defamatory statement but all persons who repeat the statement are also equally liable. Every repetition is treated as fresh publication and gives a new cause of action.
ii. Publication must be intentional or negligent:
Publication may be intentional or negligent. If there is neither intention nor negligence, the defendant will not be liable. If a person writes a letter and locks it in his drawer; but a thief breaks it open and publishes it, then the thief will be liable for defamation. Where the person writes a defamatory letter and leaves it on his desk among his papers and the clerk takes a copy and sends it to the newspaper for publishing the letter, the clerk will be liable. But if it can be proved that, the writer had encouraged taking a copy, knowing that he would publish it in the newspaper, he cannot escape the liability.
Letter sent to wrong person: If a person communicates the defamatory matter to a person under the mistaken impression that, he is sending it to a person to whom the communication is privileged, he is liable for defamation. Thus, if he writes a letter containing defamatory statement to A and by mistake send it to B, who receives and reads it, the defendant will be liable.
Defences: When the plaintiff has proved that there has been publication of defamatory statement concerning him, the defendant in his turn can plead the following special defences to escape the liability in addition to general defences: 
a) Justification or truth. 
b) Fair Comment.
c) Privilege.
Justification or truth: Defamatory statement is presumed to be false and the plaintiff need not give evidence of falsity of the statement. This presumption is rebuttable. The defendant can show that, the statement is true and not false. If he proves the truth, it will be a complete defence even if the words were published maliciously. The law does not allow damages for injury to character or reputation which one does not possess. In criminal cases, the truth is defence only when the truth is stated for public good.
Fair Comment: The defence of fair comment is very essential for preserving freedom of speech and expression. Fair comment means honest criticism of a matter of public interest. The honest criticism implies that, it must be made by a person who believes the statement to be true and is not otherwise actuated by malice. Thus, for fair comment to be defence the following conditions must be satisfied:
i. The comment must be an expression of opinion of the commentator and not assertion of facts.
ii. The comment must be fair.
iii. The public interest must be involved.
iv. The comment must not be malicious.
Privilege
There are certain occasions which require that a person should be allowed to express himself without fear of being subjected to liability for defamation. In such cases the interest or the plaintiff in his reputation is outweighed by the interest of the defendant or the society. If the plaintiff sues for defamation the defendant in defence can plead that the statement alleged to be defamatory was privileged. The privileges may be of two kinds:
i. Absolute privilege.
ii. Qualified privilege.
Absolute Privilege: A statement is absolutely privileged if no action lies for it even though it is false and is made maliciously with a view to causing injury to the plaintiff. Such privilege is available where the communication is of such paramount importance that nothing should defeat it. Here the individual's interest is completely subordinated to that of the community. Following are the instances of absolute privilege:
i. Parliamentary proceedings.
ii. Authorised reports of Parliamentary proceedings.
iii. Judicial proceedings. 
iv. Fair and accurate reports of judicial proceedings.
v. Official communications between State Officers.
vi. Complaints to police officers. 
vii. Statements between husband and wife.
Qualified privilege: There are certain occasions which are not so important from the point of view of the society as to warrant absolute privilege. But for common convenience and welfare of the society communications made on such occasions need protection. For such communications law allows only qualified privilege which protects only such statements as are made without malice. The occasions on which privilege can protect an alleged defamatory statement are the following:-
a) Statements for protection of public interest.
i. Reports of Legislative Proceedings which are not published by or with the authority of the Legislature.
ii. Reports of Judicial Proceedings.
iii. Reports of quasi-judicial proceedings. 
iv. Reports of public meetings. 
v. Complaints to proper authorities for redress of public grievances.
b) Statements for protection of legitimate self-interest.
c) Protection of third person's interest where legal, social or moral duty exists. 
d) Common interests.
