Lecture Note 10 - Vicarious Liability
Introduction:
‘Vicar’ means who performs the function of another, a substitute. Accordingly, vicarious liability   means liability for wrongs committed by another person. Normally, a person is held liable only for wrongs committed by him but sometimes he may be held liable for wrongs committed by another person. Common illustrations of such liability are liability of master for acts of his servants done in the course of employment; liability of partners for torts committed by a fellow partner; liability of the principal for acts of his agent done within the scope of authority and liability of an employer for acts of an independent contractor employed by him. 
Master and Servant  
Whenever a person is injured due to tort committed by the servant, it is open to the plaintiff to sue the servant and master both or only one of them. The person who commits tort can always be sued and it cannot be an excuse that he was acting as servant or agent for another person. The servant who commits the wrong is, therefore, always liable for what he does and can be sued by the injured person. When the master is sued for the acts of the servant it becomes necessary to determine whether or not and to what extent the master can be held liable.
Basis of Master’s Liability for acts of Servants 
Most of the cases of vicarious liability for torts of another person belong to this category. A master’s liability or acts of his servants has been recognized from an early time and there is little difference of opinion as to its propriety. But different theories have been formulated for justifying the master’s liability. Some are based on fault theory whereas others are connected with the problem of distribution of the loss. The most commonly cited justifications are given hereunder:
a) Respondent Superior
This maxim means let the superior or principal be liable. This maxim presumes that, the acts of servant are done by him under express or implied commands of the master and are, therefore, acts of master. He is, therefore, liable for all acts done during the course of his employment. In fact, the maxim alone explains nothing, it only states the result. It says that the superior should be held liable but it does not explain why.
b) Nam qui facit per alium facit per se 
The maxim means that he who does an act through another is deemed in law to do it himself. When a servant does something during the course of employment according to this principle, he does it under express or implied command of his master. Since master does that thing through the servant, liability attaches to the master. It would be deemed to have been done by the master. He is responsible for servant’s conducts as if it were his own.
c) Power of Selection
One of the justifications for master’s liability is that, the maser can exercise care in selecting the efficient and competent hands. If he selects incompetent persons, he must suffer for his neglect of duty. The imposition of liability for acts of the servant would certainly make the employer careful in selecting suitable persons of service. 
d) Power of Control 
Vicarious liability is more often justified on the basis of control. This is the most effective test of master’s liability. He can punish the servant or remove him from service if he proves to be incompetent and causes damage to others by his negligence or otherwise faulty actions. The master has also opportunity in most of the cases to control the manner of the work done by the servant and at least he has a right to control his activities.
e) Beneficiary of Services
The liability is also justified on the ground that the master reaps the benefits of the services of his servant and therefore the losses should also be borne by him.
f) Distribution of Loss
Imposition of liability on the master for torts of his servants also helps in spreading over the loss and in distributing it among the beneficiaries of the activity, which occasioned the damage to the plaintiff. Mere shifting of loss from the plaintiff to the servant would not be sufficient to achieve this social purpose.
g) Public Policy 
Finally the vicarious liability of master for acts of the servant is also justified on vague concept of public policy. In Imperial Chemical Industries v. Shatwell (1965) Lord Pearson held that, “The doctrine of vicarious liability has not grown from any very clear logical or legal principle but from social convenience and rough justice.” 
A master is liable for acts of his servant done during the course of employment. Unless the act is done in the course of employment, the act of the servant does not make the master liable. Two questions are relevant in this case:
a) Who is a servant?
b) What is the course of employment? 
Who is a servant?
Commonly by servant we mean a person employed by another for payment but it is not used here in that sense. The expression servant has technical meaning here and for the application of this rule neither regular employment nor payment is essential. A son who goes in father’s vehicle on father’s business and commits accident is in the position of a servant for this rule. The position of a servant is generally confused with that of an independent contractor or a bailee to whom different rules are applicable.
In Short v. J & W Henderson Ltd. (1946), the House of Lords laid down four essential elements of master and servant relationship. They are as follows:
a) The master’s power of selection of a servant.
b) Payment of wages or other remuneration.
c) Right to control the method of doing work.
d) Right of suspension or dismissal.
All the four need not exist to establish the relationship and none of them is conclusive proof of the existence of such relationship, yet consideration of these elements helps in determining the relationship in a particular case:
Servant and Independent Contractor
Servant’s position is generally confused with that of the independent contractor. But a distinction is to be made here for purpose of employer’s is not normally liable whereas as a general rule an employer is liable for acts of his servant. It is said that a servant is employed on a contract of service whereas an independent contractor employed under a contract for services. Contract of service implies that the master or employer can order not only as to what is to be done but also how it is to be done; he controls the manner in which the services are performed. Contract for services implies that the employer orders as to what to be done and he is not concerned with how it is done.
What is the Course of Employment?
An act is deemed to be done in the course of employment if it is an authorized act or its natural consequence or is an unauthorized mode of doing some act authorized by the master or it necessarily incidental to something which the servant is employed to do. Thus a tort will be treated within the course of employment if it falls within any of the following categories:
a) Authorized acts and their natural consequences.
b) Unauthorized modes of doing authorized acts.
c) Incidental acts.

a) Authorized Act and Their Natural Consequences
If a wrongful act is expressly or impliedly authorized by the master he is liable for any injure caused in consequence of it. If a master authorized a servant to trespass on the land of another or to throw dirt at the door of the plaintiff and commit nuisance thereby the master will be liable to pay damages. The master is answerable for all authorized acts and their natural consequences. In Gregory v. Piper (1829) the master authorized the servant to place rubbish to obstruct the plaintiff from using the particular way but so as not to touch the plaintiff wall. The servant deposited the rubbish carefully on the path as authorized by his master but in course of time it began to shingle down and a portion of it touched the plaintiff’s wall. The defendant was held liable for trespass.
b) Unauthorized Mode of Doing Authorized Acts 
Unauthorized modes of doing authorized work may be divided in the following categories:
i. Negligent Exercise of Authorized Acts
Where damage is caused because of negligent mode of doing an authorized work the master cannot escape liability. In Century Insurance Company v. Northern Ireland Road Transport Board (1942) the defendant’s servant was transferring petrol from petrol lorry to the underground tank of the plaintiff. While transferring petrol he lighted a match stick for smoking cigarette and threw it there with the result that fire occurred and caused loss to the plaintiff. When the plaintiff claimed damages the defendant contended that smoking was not within the course of employment. It was something which the servant did for himself. But the court held that, it was only negligent manner of transferring petrol which was an authorized work and therefore, the defendant was liable.
In Kilari Mammi v. Barium Chemical Ltd. AIR (1979) driver of a jeep car belonging to Barium Chemical Ltd. left the car with ignition keys in it and went to a shop. Another employee (clerk of the Barium Chemical Ltd.) who was in the car started the jeep and the jeep rushed into the shop of the petitioner causing damage to shop and serious physical injuries to a servant and a customer. Master was held liable on the ground that, the accident was caused due to negligent act of the driver in leaving ignition keys in the car when he could foresee that someone might start the vehicle.
ii. Mistake of Servant
If the wrong is committed by the servant under some mistake of the fact, the master will generally be liable. The celebrated case on this point is Bayley v. Manchester, Sheffield and Lincolnshire Railway Company (1873). In this case, the plaintiff was a passenger on defendant’s train. One of the porters of the defendant’s pulled him out of the carriage due to mistaken belief that the plaintiff was travelling on a wrong train. The plaintiff suffered severe injuries. The defendants were held liable.
iii. Fraudulent acts done by servant for his own benefit 
The servant's act does not cease to be in the course of employment merely because the act is done for servants own benefit and against the interest of the master.  In Lloyds v. Grace Smith & Co. (1912) the defendants were a firm of solicitors. The plaintiff wanted to sell some of her property. She approached the defendants for preparing necessary documents. The defendant’s manager prepared the documents in such a manner as to get the property transferred to him. The defendants were held liable. In United Africa Company  Ltd. v. Saka  Owoade (1955) the privy  council held that a master is liable for his servant’s fraud perpetrated in the course of master’s business, whether fraud was for master’s benefit or not, if it was committed by the servant in his course of employment. 

iv. Willful Disobedience of Instructions
The master will be liable even if the servant willfully disobeys the instructions given by the master as to the manner of doing a work. Thus, where the master expressly instructs the servant not to race the car or attempt overtaking and the servant despite of such instructions races it and commits accident the master will be liable. Where a garage servant was expressly forbidden to drive vehicles, though it was a part of his duty to remove them, it was held that the master was liable for the damage caused to the vehicle by the servant by driving and committing accident. 

Where the act that had been done by the servant was not permitted by the employer, it must not be considered to be done within his course of employment and the master will not be liable. In Nalini Ranjan Sen Gupta v. Corporation of Calcutta (1926) the accident was caused by negligent driving of the cleaner whose authorized business was only to clean the car and who was forbidden to drive the car. 

v. Lift to Unauthorized Passengers
On this point, the decisions of the High Court were not uniform. In Bhaiya Lal v. Raj Rani AIR (1960) giving of lift to unauthorized persons by the driver of the vehicle was held to be out of the course of employment as the driver was not authorized to do so. The court followed Twine v. Bean’s Express Ltd. (1946) in which the driver was expressly prohibited from giving lift to unauthorized persons and a notice was affixed in the driver’s cab. Still the driver allowed a person to travel who was killed in consequence of the driver’s negligence. The master was held not liable. In Premvati Soni v. State of Rajasthan AIR (1977) Rajasthan High Court held that the act of giving lift to third parties is clearly outside the scope of employment. In M Visalakshmi v. Treasurer, Council of Indian Mission of the Luthern Church AIR (1978), the employer asked the driver to take the car for servicing permitting one police constable known to him to travel in car. The employer further ordered not to pick up any passenger enroute but the driver picked up some passengers to make money. The car went off the road and dashed against a tree. The police constable and two others died. The dependents of those two passengers claimed damages. It was held that, the master was not liable because in picking up those passengers the driver did something for himself which was not part of the duty or job entrusted to him. But in Pushpabai v. Ranjit G. & P. Co. AIR (1977) manager of the Ranjit Ginning and Pressing Co. was driving a motor car and due to his negligent driving an accident occurred resulting in death of the husband of Pushpabai who was traveling in that car. It was contented that the husband of the applicant was travelling on his own risk and for his own purpose and not on behalf of or at the instance of the company or manager, who was driving the vehicle. The Supreme Court held that, the company was liable to pay damages because the accident occurred due to negligent driving of the manager who was driving in the course of employment. Thus, in State of Orissa v. Smt. Madhurilata AIR (1981) a government servant with his father and his family was travelling with a government jeep driven by the government driver. Both the government servant and his father died in an accident. It was held that the government could be liable to pay compensation to the widow of the father though he was an unauthorized occupant of the jeep.

Deviation
At the time of Commission of tort the servant must be on the master's business. If the servant deviates from the path suggested by the master he does not thereby cease to be in the course of employment. But where he goes on a frolic of his own without being on his master's business, the master cannot be held liable. For instance, where the master asked his servant to go from Lucknow to Delhi for some work via Moradabad, but the servant goes via Kanpur and commits accident in the way, he is still on his master's business and therefore the master will be liable for tort committed by him. But if the servant for some work of his own drives for Allahabad then he is completely on his own business and his journey from Lucknow to Allahabad is not in any way connected with the master's business for which he was asked to go to Delhi. If he commits any accident between Lucknow and Allahabad the master will not be liable. In fact, slight deviation may be treated as unauthorized modes of doing the authorized work but a completely different journey for his own work cannot be so connected with the master's work.

Delegation of his duties by servants 
Where a servant delegates his duties to another person, the master will be liable for wrongs committed by the delegatee if the servant has authority from his master to delegate or there is an emergency requiring delegation and there is not sufficient time to inform the master. But the master will not be liable for unauthorized delegation if there is no emergency and even in case of emergency if there is sufficient time to inform the master. 

Lending of servant
When a servant is temporarily lent to some other person the question naturally arises as to who should be held liable for his acts or omissions (the original master or the person to whom his services have been lent temporarily). The answer will depend upon the question in whose employment he was at the time of commission of the tort. To determine who is the master at a particular moment is who has the effective control over the servant at that moment. The following matters must be considered:
a) Who pays the servant? 
b) Who has opportunity to supervise his work? 
c) Who has power to punish or dismiss him?
d) What machinery is used? 
It is submitted that none of them standing by itself is the test of effectiveness of control though consideration of all these helps in determining whether the original or the new employer has the effective control and supervision. Thus, where A lent his driver and crane to B under a contract that the driver will be the servant of B but A paid the driver and had alone power to dismiss,  the House of Lords held that A as permanent employer of B was liable. 
Liability for criminal acts
Though there is nothing like vicarious liability in criminal proceedings yet it is well established that in a civil action master can be liable for servant's act done in the course of employment even if the servant's act amounts to crime. If the rule were otherwise, the master's liability would have been unduly curtained because many tortious acts are also recognized as crime. Thus a master will be liable for assault, defamation or fraud committed by his servant. In Morris v. G W Martin & Sons Ltd. (1966) the plaintiff sent her coat for cleaning to X who sent with her consent to the defendants who were specialists in cleaning coats.  The defendants gave it to their servant who stole it. The defendants were held liable.   

Incidental Acts
Where the servant done something which is necessarily incidental to acts for which he is employed and while doing so commits some accident whereby damage happened to the plaintiff, the master will be liable. For example, if a servant is asked to drive a car from Calcutta to Delhi, naturally during the journey, he would like to visit some hotel for his meals. If for this purpose, he goes off the road and commits an accident, the accident will be treated within the course of his employment and the master will be liable to anyone who suffers damage thereby.                                                                                                                                         

Exception to the rule that the master is liable for servant’s acts done during the course of employment  
Here we have two types of exceptions. 
i) Where the master will be liable even if the act was not within the course of employment; 
ii) Where the master will not be liable even if the act was done during the course of employment.
i) Where master is liable for acts not done in the course of employment 
Where a servant is injured due to defect in some unfenced machinery and the accident could not have happened had the machinery been properly fenced, the master will be liable. The question whether he was at the time of accident within the course of employment or was engaged in frolic of his own is irrelevant because master is under duty to get them property fenced.
ii) Where  master  is  not   liable  for  acts  done  in  course  of  employment
Normally, the master is not liable for torts which are not committed in the course of employment, but he is liable if the tort is committed in the course of employment. However, in the following exceptional cases, master is not liable even where the tort is committed in the course of employment.
· Employment of servant under compulsion: Where the master has to employ a particular person under compulsion and has no choice of selection, the master will not be liable for negligent acts of such servant even if done during the course of employment. Thus, where he had to employ a compulsory pilot, he was held not to be liable.
· Sovereign Immunity: The Government is not liable as an employment for torts committed by its servants in exercise of sovereign functions.
· Doctrine of common employment: In Priestley v. Fowler (1837) Lord Abinger in the Court of Exchequer propounded the famous doctrine of common employment. According to this doctrine, a master was not liable for tort committed by a servant against his fellow servant. The reasons were that the master cannot be bound to take more care of the servant than he may reasonably be expected to do of himself. The servant has better opportunities of watching the conduct of the fellow servant. A contrary view will encourage the servant to be negligent. To get over the hardship created by this doctrine, the court evolved a new concept of duties personal to the employer. These duties were: the provisions of competent staff, adequate material and proper system of work and effective supervision.
Liability for torts by independent contractor  
As a general rule, an employer is liable for torts committed by his servants during the course of employment, but he is not liable for torts of his independent contractors. There are, however, certain exceptions to this general rule which are discussed below.
Personal fault of the employer  
In cases where damage caused by the fault of the contractor may also be attributed to some fault on the part of the employer the employer remains liable. For instance, where an employer employs an incompetent contractor and he causes damage because of his incompetence, the employer is also liable for such damage as it may be attributed to neglect of duty on his part to employ a competent contractor. Similarly, sometimes damage may be caused because the sufficient number of persons is not employed to do the work and the work is delayed. An employer will also be guilty of personal fault if he authorizes or ratifies the tortious act or unduly interferes with the performance of the duty by the contactor. Thus, where the employer sits by the side of a taxi driver and instructs him to race it, he will be liable for accident which may be caused by negligent driving.
Unlawful job 
Where an independent contractor is employed to do something which in itself is unlawful he cannot escape liability. Thus, a gas company having no power to take up the streets for laying their gas pipes, employed contractors to take up the surface and lay gas pipes. After lying gas pipes the servants of the contractors insufficiently reinstated the surface and caused damage thereby, the gas company was held liable for the damage.
Extra hazardous work and Non-delegable duties 
A master will be liable for acts of an independent contractor if strict liability is imposed due to extra hazardous nature of work or where duty is non-delegable. Vicarious liability applied only where the work contracted for was necessarily attended with risk. At common law, the concept of non-delegable duty was applied in the following cases:
1. Withdrawal of support from neighboring land: 
In Bower v. Peate (1876), the plaintiff and the defendant were neighbors. The plaintiff’s house was supported by a partition wall of the defendant. The defendant employed an independent contractor to pull down his house and to rebuild it. The contractor failed to provide proper support and the plaintiff’s house was consequently damage. The defendant was held liable.
1. Hospital authorities:
The hospital authorities are liable for negligence of professional men employed under contracts for service.
1. Operation affecting highways:
When a person employs a contractor to do a certain work in a place where the public are in the habit of passing and the work will cause danger to the public, unless precautions are taken, obligation is thrown upon the person who orders the work to be done to see that the necessary precautions are taken. If precautions are not taken, he cannot escape liability by seeking to throw blame on independent contractor.
1. Extra hazardous acts:
Extra hazardous works are not necessarily attended with risk if carefully and skillfully performed but the rule of liability for independent contractor’s act attaches to these operations because they are inherently dangerous. As such acts involve special danger, they require special care and skill in their performance.
1. Nuisance:
In certain cases of nuisance, the liability is strict. In Matania v. National Provincial Bank Ltd. (1936), the plaintiff occupied the second and third floor of a building and the defendant occupied the first floor. The defendant employed contractors to carry out some alterations. In the course of the work, the contractors caused nuisance to the plaintiff by noise and dust produced by their workmen. The defendants were held liable.
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The law with regard to liability of the principal for acts of his agents rests on the same principles of that of a master and a servant.  A principal can also be liable for acts of his agents in the following cases:
a) Where the act in question was authorized by principal.
b) Where the act was not authorized by the principal but later on the principal ratified.
c) Where the act was done within the scope of agent’s authority whether or not expressly authorized or ratified.
Authorized acts: A principal is always liable for any tortious act which he himself authorized the agent to do.
Ratification by Principal: Even where a tortious act was not authorized by the principal he will be liable if he later on ratifies the act.
Acts within the scope of authority: The principal is liable for all acts of his agent done within the scope of his authority even if they were neither authorized nor ratified by the principal. For all acts which are not authorized or ratified by the principal he would not be liable if the act was not done by the agent acting within the scope of the authority.
Firm and Partners 
The relationship between partners inter se is that of principal and agent and, therefore, every partner is liable for torts committed by any of the partners in the management of the business of the firm. In Hamlyn v. Houston & Co. (1903) one of the two partners bribed the clerk of the plaintiff who was a competitor of the firm to disclose certain confidential information in respect of the plaintiff’s operations. Both the partners were held liable for damages to the plaintiff because in the ordinary course of business such information were obtained but by legitimate means.
