Marine Insurance

►Define Marine Insurance
A marine insurance is a contract of indemnity which obliges an insurer to indemnity as insured against marine losses according to policy conditions. According to M.N. Mishra, “Marine insurance contract is a contract between the insurers’s and insured whereby the insurer undertakes to indemnity the insured in a manner and to the interest thereby agreed, against marine losses incident to marine adventure”.

Section [2(13) A] of the Insurance Act, 1938 defines Marine Insurance as follows:
“Marine insurance business means the business of effecting contracts of insurance upon vessels of any description including cargoes, freights and other interests which may be legally insured in or in relation to such vessels, cargoes and freights, goods, wares, merchandise and property of whatever description insured for any transit by land or water or both, and whether or not including warehouse risks or similar risks in addition or as incidental to such transit and includes any other risks customarily included among the risks insured against in marine insurance policies”

►Types of Marine Insurance: Marine Insurance can be classified into four types. Such as follows:

                 

1. Hull Insurance: Insurance of vessels and its equipments are included under hull insurance. There are a number of classifications of vessels such as ocean steamers, sailing vessels, builders, and so on.

2. Cargo Insurance: It may be written under a single risk policy or floating policies. The cargo may be of any description, for example, wares, merchandise, property, goods and so on.

3. Freight Insurance: Freight is to be payable for the carriage of cargoes. The carrier is unable to earn freight if the goods or property are not safely transported. 
4. Liability Insurance: This insurance is for liability or property damages to a third party, while engaged in marine related operations.
►Kinds of Marine Insurance Policies
Different classes of policies are used in marine insurance. Such as follows:

1. Voyage Policy:
This policy is issued to cover a particular voyage from one port to another and from one place to another. The policy mentions the port of departure and the port of destination, between which the risk are generally underwritten. This policy is not suitable for hull insurance as a ship usually does not operate over a particular route only. This policy may include time factor. This policy is used mostly in case of cargo insurance. 

2. Time Policy:
Under this policy, the subject matter is insured for a definite period of time, e.g. from 6 a.m. of 1st January, 2012 to 1st January, 2013. This policy is suitable and more used for hull insurance. This policy may cover while navigating the vessel or while under construction. The time policy may be taken in case of goods and other movable vessels.

3. Mixed Policy:
In this policy, the elements of voyage policy and time policy are combined. For example, 24 hours after arrival. It may be beneficial to hull as well as to cargo insurance.

4. Valued Policy:
Under this policy, the value of loss to be compensated is fixed. The value of the subject-matter is agreed between the insurer and the insured at the time of taking the insurance. The insured value is not necessarily the actual value.

5. Unvalued Policy:
When the value of policy is not determined at the time of commencement of risk, then it is called the insurable value or unvalued or valuable policy.

6. Blanket Policy:
This policy is taken to cover losses within the particular time and place. The policy is also taken for a certain amount and premium is paid on the whole of it in the beginning of the policy according to the actual amount at risk.
1. Floating Policy:

2. Named Policy:

►Marine Perils:
There are several types of marine perils that may arise at the time of voyage in the sea. The perils insured are mentioned in the policy and the underwriter will be liable for damages caused by the insured perils. Marine perils mean the perils consequent on; or incidental to the navigation of the sea, that is to say perils of the sea, fire, war perils, enemies, pirates, rovers, thieves.

1. Perils of Sea:  Under perils of sea, ordinary action of the winds and waves, ordinary wear and tear to the vessel, inherent risk of the cargo is not included. The underwriter may be liable for losses caused by perils of the sea; he is not necessarily liable for perils on sea. Perils of the sea refer to fortuitous accidents or casualties of the sea such as unusual violence (but not ordinary action) of waves or wind, collision of ships, striking a submerged object, and sinking. If the loss arising out of any of the perils of the sea insured is attributable to the fraud or willful misconduct of the assured, the underwriter is acquitted from the liability under the policy.

2. Fire: In olden times fire was the biggest maritime perils, but recently it has been under control to a greater extent. Damage resulting from fire and smoke is included under fire-peril. The water is used from extinguishing fire may cause damage to the insured goods. So, this peril is also insurable.

3. Man-of-War: This is the vessel which is authorized by nations for the purpose of defense or attack in the event of hostilities. Any damage to the goods or ships arising out of collision against a man of war is insurable.

4. Enemies: The ships belong to the enemy may cause loss to the insured and is re-underwritten by the marine policy. This policy extends to all the persons of the enemy country and to their hostile act provided such acts from part of the enemy actions.

5. Pirates, Rovers, and Thieves: The perils on account of pirates, rovers, and thieves were common in older times, but it has been reduced considerably these days.

►Jettison 
Jettison means voluntary away of the cargo or part of a vessel’s equipment for the lightening or relieving the ship for common safety.

►Dumping 
Dumping means intentionally throwing away of the cargo or part of a vessel’s equipment for the lightening or relieving the ship for claim collection
►Losses in marine 

Losses in marine insurance business are result of the various perils. Marine insurance policy does not necessarily cause all the risks. An insurer is liable to indemnity an insured in respect of only losses which result from perils insured against. When the loss occurred is beyond the insured peril, the insured himself shall have to bear the loss. If the loss takes place on account of any of the perils insured against with the insurer, the insurer will be liable for it and shall have to make good the losses to the assured. 

Marine losses are classified into two parts. Such as-

1. Total loss

2. Partial loss

1. Total Loss: Losses are deemed to be total or complete if the subject matter is fully destroyed or lost or ceases to be a thing of its kind. That means if the ship or goods are fully or constructively damaged then the loss is called total loss. This loss is of two types. 

             a) Actual total Loss

             b) Constructive Total Loss

a) Actual Total Loss: Actual total loss is a material and physical loss of the subject-matter insured. The actual total loss takes place when the cargo or ship insured against the perils of sea is totally destroyed. When the element of insurance that is ship, goods, compensation is fully destroyed and if there is no part of the insured subject left then the loss is called actual total loss. An actual Total loss also occurs when the insured losses the possession of his property. The amount of total will be paid by the underwriter on all policies issued on that ship.

Examples of actual total loss
(i) If the ship is sunk in the sea.

(ii) If the ship is burnt to ashes. 

 (iii) If the ship breaks into pieces.

(iv) If the goods sink into the sea in such way that they cannot be searched;

(v) If the goods destroy in such way that they turn into other thing. If the cement becomes store or sugar or salt becomes water.

(vi) If the ship is captured by an enemy.

Or,

Actual Total Loss in Marine Insurance may occur when:

(i)  The insured cargo is physically destroyed such that there is no possibility of salvage or recovery of the goods.

(ii)  The insured cargo is damaged that it ceases to be a thing or description insured. E.g. cement bag turns into concrete due to sea-water contact.

(iii)  The cargo is irretrievably lost. For example, when the ship sinks, the cargo can be retrieved only after a long time and the salvaged goods cannot be of any value to the insured.

b) Constructive total loss: When the element of insurance are not fully destroyed but treated as an actual loss in the views of law, then the loss is called constructive total loss. It is related with the commercial impossibility of the property. Constructive Total Loss can take place when the cargo is damaged to such an extent that the expenditure of repairs will be equal to or even more than the value of property. Constructive total loss is declared when the Property becomes useless for all practical purposes. It also occurs where the subject matter of marine insurance is damaged to such an extent that Notice of abandonment must be served in writing to insurer in case of such loss.

2. Partial loss: If the insured goods or the element of insurance face a loss partially then the loss is treated as partial loss. This type of loss is occurred by certain accidental perils. 

a. Particular partial loss of ship: If the ship destroys partially not fully due to any certain accident then the loss is called particular partial loss of ship. Here the insured can claim only for the repairing charge for the damage of the ship.

b. Particular partial loss of goods: If the goods in a ship destroyed partially then the loss is treated as particular peril loss of goods.

c. Particular partial loss of compensation: If the goods carried by ship are damaged partially and the shipping company or the bearer gets no compensation then loss of compensation is called particular partial loss of compensation. If the compensation is insured then the company gets the compensation otherwise gets no compensation.

d. General Average Loss: Sometimes people has to make some sacrifices by thinking logically in favor of the other parties, this sacrifice is called general partial loss. The general average loss will be there where the loss is caused by an extraordinary sacrifice or expenditure voluntarily and reasonably made or incurred in time of peril for the purpose of preserving the property imperiled in common adventure. General average loss in a Marine Insurance would arise in the following circumstances:

(i) Some goods are thrown to lighten the ship when the ship is caught in a rough weather.

(ii) Make payment to the nearby agency to tow the ship in danger of sinking to the nearby safe port or,

(iii) Pour water to extinguish fire.

This type of loss is of 3 types.

i. Sacrifice: Sometimes some portions of goods are thrown into the sea to rescue the ship from storm or using goods as fire woods are known as sacrifice.

ii. Compensation: To make the ship light in any risky situation, sometimes goods are transferred to the other ship and the damaged ship need to be taken to a safe place. To do so they have to pay the rescuers as reward that is called compensation.

iii. Other related expenses: Sometimes some money is to be spent due to the maintenance of goods; these expenses are treated as related expenses.

e. Particular Average Loss: Where the subject- matter of insurance is destroyed in particular and insured property is commercially impossible to use. Particular average refers to partial loss which must be borne by the particular party that suffers the losses. They are not incurred for the common benefit but are result of the accident or carelessness. Such is damage by sea water or fire, stranding. If some bales of cotton are damaged by fire it is particular average. There are two types of particular average losses i.e. the total loss of a part of goods and goods arrived in damaged condition.

 
      (i)  Total loss of a Part of Goods: When a part of total consignment is lost, this method is applied. Value will be arrived by multiplying the number of items lost with per unit value declared in the invoice.

 

      (ii)  Arrival of Damaged Goods: In case, the goods arrive in a damaged condition at the point of destination, the consignee or his agent and ship surveyor attempt to arrive at the agreed percentage of depreciated value of goods for settlement. Say, the depreciated value is arrived at 30%, insurance company will pay the balance 70% of the declared value. If both the parties fail to arrive at a settlement, the damaged goods will be sold, locally, in the open market. To arrive at the claim amount, the sale proceeds will be deducted from the wholesale value of those goods at that place and time where damaged goods are sold. The claim amount and sale proceeds are given to the insured. Auction charges and other incidental expenses have to be borne by the insurer. If the damaged goods can advantageously be repaired, the underwriter pays the repair charges to the insured, not exceeding the insured value.

f. Salvage Charge: The salvage is the remuneration or reward payable according to maritime laws to salvors who voluntarily and independently of contract render services to maritime property at sea. Salvage is payment by the owner of property to other person for saving cargo or ship from damage. Sometimes the ship is in danger on the sea and it is saved from the loss or damage by third party. Such party, therefore has right to receive reward from the owner in exchange for its efforts. If the owners refuse to pay salvage, the third person can enforce a claim in the competent court according to the maritime laws.

►Distinguish between General Average Loss and Particular Average Loss
There are following differences between general average loss and particular average loss.

	General Average Loss
	Particular Average Loss

	General average loss is incurred for the benefits of all interest.
	On the other hand, particular average loss is in connection with any of the interest.

	General average loss is always voluntary and intentional.
	The particular average loss is an accidental or fortuitous.

	General average loss is shared by all those who are benefited by the general average loss.
	Whereas particular average loss is paid by the insurer.

	General average loss may include expenditure and sacrifice along with loss.
	Whereas the particular results from a loss or damage.


►Warranties in Marine Insurance
Warranties are the statement according to which insured person promises to do or not to do a particular thing or to fulfill or not to fulfill a certain condition. The contract comes to an end if a warranty is broken whether the warranty was material or not. In case of condition or representation the contract comes to an end only when these were material or important. Warranties are of two types. Such as follows:

1. Express Warranties: 
Express warranties are those warranties which are expressly included or incorporated in the policy by reference.

2. Implied Warranties: 
These are not mentioned in the policy at all but are tacitly understood by the parties to the contract and are as fully binding as express warranties. 

a. Affirmative Implied Warranty:  Affirmative warranty is the promise which insured gives to exist or not to exist certain facts.

b. Promissory Implied Warranty: Promissory warranty is the promise in which insured promises that he will do or not do a certain thing up to the period of policy.

c. Seaworthiness of Ship: The warranty implies that the ship should be seaworthy at the commencement of the voyage. This warranty implies only to voyage policies, through such policies may be of ship, cargo, freight or any other interest. There is no implied warranty of seaworthiness in time policies. A ship is seaworthy when it is suitably constructed, properly equipped, officered and manned, sufficiently fuelled and provisioned, documented and capable of withstanding the ordinary strain and stress of the voyage.

d. Legality of Venture: This warranty implies that the adventure insured shall be lawful and so far as the assured can control the matter it shall be carried out in a lawful manner of the country. The implied warranty of the legality applies total policies, voyage or adventure. The example of illegal venture may be trading with an enemy, violating national laws, smuggling, breach of blockade and similar ventures prohibited by law.

Other Implied Warranties:
There are other warranties which must be complied in marine insurance.

1. No Change in Voyage:  When the destination of voyage is changed intentionally after the beginning of the risk then it is called change in voyage.

2. No Delay in Voyage:  This warranty applies only to voyage policies. This is implied condition that venture must start within the reasonable time. Moreover, the insured venture must be dispatched within the reasonable time. If this warranty is not complied, the insurer may avoid the contract in absence of any legal reason.

3. Non-deviation: The liability of the insurer ends in deviation of journey. Deviation means removal from the common route or given path. When the ship deviates from the fixed passage without any legal reason, the insurer quits his responsibility.

►Doctrine of Proximate Cause

According to marine insurance Act, “Subject to the provisions of the act and unless the policy otherwise provides the insurer is liable for any loss proximately caused by a peril insured against, but subject to as aforesaid he is not liable for any loss which is not proximately caused by a peril insured against”.

· The insurer is not liable for any loss attributable to the willful misconduct of the assured, but, unless the policy otherwise provides, he is liable for any loss proximately caused by a peril insured against.

· The insurer will not be liable for any loss caused by delay unless otherwise provided.

· The insurer is not liable for ordinary wear and tear, ordinary leakage and breakage, inherent vice or nature of subject matter insured, or for any loss proximately caused by maritime perils. Dover says” The cause proximal of a loss is the cause of the loss, proximate to the loss, not necessarily in time, but in efficiency while remote causes may be disregarded in determining the cause of a loss, the doctrine must be interpreted with, good sense”. So as to uphold and not defeat the intention of the parties of the contract. Thus, the proximate cause is the actual of the loss. There must be direct and non-intervening cause. The insurer will be liable for any loss proximately caused by peril insured against.

►Bottomry Bonds and Respondentia Bonds

Bottomry Bonds: If at a time of distress in mid ocean, the master of the vessel used to be in need of fund/money to meet expenses for the completion of the journey, but could not manage the same at an intermediary port either on his own account or on the ship owner’s credit, he was empowered to raise money for the completion of the voyage by pledging his ship for repayment. The loan was made on a bottomry bond, as the loan was used to be given by signing a bond. Repayment was due within a fixed number of days after arrival at destination. The term of the agreement was that the loan was required to be repaid only if the ship reached destination safe and sound. In case of total loss of the ship, nothing was required to be repaid. The rate of interest was sufficiently high including a premium for the risk of total losses. 

Respondentia Bonds: Similar loans could also be raised on the pledge of cargo and this was used to be done on Respondentia Bonds. The terms of repayment were exactly the same. The practice has been abandoned since 19th century because of tremendous advancement in communication system.
►Elements of Marine Insurance Contract
The marine insurance has the following essential features which are also called fundamental principles of marine insurance:

               1. Features of General Contract

               2. Insurable Interest

               3. Utmost Good Faith

               4. Doctrine of Indemnity

               5. Subrogation

               6. Warranties

               7. Proximate Cause

               8. Assignment and Nomination of the Policy

               9. Return on Premium

