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Introduction to Alternate Dispute Resolution

Historical Background 
What is ADR?

ADR is a term that refers to several different methods of resolving disputes outside traditional legal and administrative forums. The main ADR alternatives to civil litigation are arbitration, conciliation and mediation. Disputing parties use these ADR methods because they are expeditious, private and generally much less expensive than a trial. Mediation is a concept that is often mistakenly confused with conciliation. Although the two methods have similar aspects, they are fundamentally different. To appreciate the differences between arbitration, mediation, and conciliation, it is helpful to explain them separately.

Arbitration 

Arbitration is an ADR method where the disputing parties present their disagreement to one arbitrator or a panel of private, independent and qualified third party “arbitrators”. The arbitrator(s) determine the outcome of the case. While it may be less expensive and more accessible than trial, the arbitration process has well-defined disadvantages. Some of disadvantages include the formal or semi-formal rules of procedure and evidence as well as the potential loss of control over the decision by the parties after transfer of decision-making authority to the arbitrator. 

Mediation 

Mediation is an ADR method where a neutral and impartial third party, the mediator, facilitates dialogue in a structured multi-stage process to help parties reach a conclusive and mutually satisfactory agreement. A mediator assists the parties in identifying and articulating their own interests, priorities, needs and wishes to each other. Mediation is a “peaceful” dispute resolution tool that is complementary to the existing court system and the practice of arbitration. 

Conciliation 

Conciliation is another dispute resolution process that involves building a positive relationship between the parties of dispute, however, it is fundamentally different from mediation and arbitration in several respects. Conciliation is a method employed in civil law countries like Italy and is a more common concept there than mediation. The “conciliator” is an impartial person that assists the parties by driving their negotiations and directing them towards a satisfactory agreement. It is unlike arbitration, in that conciliation is a much less adversarial proceeding. It seeks to identify a right that has been violated and searches to find the optimal solution. 
Legislative developments
The first footsteps towards taking resort to alternate methods of dispute resolution in the ancient India can be traced back as early as The Bengal Regulation Act,1772 which provided that in all cases of disputed accounts, parties are to submit the same to arbitrators whose decision are deemed a decree and shall be final. 
The Regulation Act,1781 further envisaged that judges should recommend the parties to submit disputes to mutually agreed person and no award of arbitrator could be set aside unless there were two witnesses that arbitrator had committed gross error or was partial to a party. 
A recommendation for the first time was made to the Second Law Commission by Sir Charleswood to provide for a uniform law regarding arbitration. The Code of Civil Procedure was then enacted accordingly in 1859. Sections 312, 313-325 and 326-327 laid down the permission and procedure for arbitration without the court’s intervention.
Contract Act, 1872 also recognizes arbitration agreement as an exception to Section 28, which envisages that any agreement in restraint of legal proceedings is void. 
Later, the Arbitration Act, 1899 was also enacted to apply only to presidency towns to facilitate settlement of disputes out of Court.

The Arbitration Act, 1940 repealed and replaced the previous Act of 1899 on the subject. This Act of 1940 was followed in Bangladesh throughout the Pakistan period till the year 2001 when the new law on arbitration viz. the Arbitration Act, 2001 was promulgated after the Law Commission of Bangladesh proposed amendment in the law regarding Arbitration in 1999. As such, the current legislation in force in Bangladesh today regarding arbitration is the Arbitration Act, 2001.  
An important feature of the current legislation in force is that it has been codified along the lines of Model Law on International Commercial Arbitration adopted by United Nations Commission on International Trade Law (UNCITRAL) and therefore corresponds to international standards of norms.

It is worth mentioning here that during the Pakistan period, The Muslim Family Laws Ordinance, 1961 (Ordinance No. VIII Of 1961) was enacted which also provided for a reconciliation process through an arbitration council in respect of Talaq by Muslims before the Talaq could become effective.
In 1976, the Village Court Ordinance, 1976 was passed. This was also another attempt to move away from the traditional legal and administrative forums and settle certain petty civil and criminal disputes through a panel of elected representatives of the local governments. This was arguably the first legislation on ADR after the independence of Bangladesh. The Village Court Ordinance, 1976 was, subsequently, repealed by the Village Court Act, 2006 which is the law currently in force on the subject. One of the unique features of this law is that no lawyer is allowed to be appointed by the parties in any proceedings before a village Court. It is completely controlled and operated by people who are neither lawyers nor trained judges.  
Since 1985, the Family Court Ordinance, 1985 had given jurisdiction to the trial Judge to effect reconciliation between the parties both before and after the trial. This Ordinance dealt with divorce, restitution of conjugal rights, dower, maintenance and custody of children. All Assistant Judges were ex officio Family Court Judges.
There were two epoch making legislations, (i) The Code of Civil Procedure (Amendment) Act, 2003, enacted on the 27th February, 2003 and given effect to from the 1st July, 2003 and (ii) Artha Rin Adalat Ain, 2003 (Money Loan Recovery Act, 2003), effective from the 1st May, 2003.
The Code of Civil Procedure was amended to introduce, through sections 89A and 89B, as in India and Pakistan, ADR through mediation or arbitration in all kinds of non-family litigations. Any time after a written statement is filed, if all the contesting parties are in attendance in the court in person or by their respective lawyers, (a) the court may mediate the dispute (b) or refer the dispute to the engaged lawyers of the parties (c) or to the parties themselves where no lawyer has been engaged (d) or to a mediator from a panel prepared by the District Judge in consultation with the President of the District Bar Association. If the dispute is referred to the respective lawyers they may, with the consent of their clients, appoint another lawyer not engaged by the parties, or a retired judge, or a panel mediator referred to earlier or any other person whom they deem to be suitable to act as a mediator. Furthermore, amending the Code of Civil Procedure, 1908, mediation has been extended to appeal cases as well in all non-family litigations from 1st July, 2006.
As per the amendment, mediation means flexible, informal, non-binding, confidential, non-adversarial and consensual dispute resolution process in which the mediator shall facilitate a compromise of disputes without directing or dictating the terms of such compromise. If the mediation results in a compromise decree both the plaintiff and the defendant will get back the money they spent on court fee. Failure of mediation within a stated or extended period will bring the case back to the trial Judge for trial. If the court was the mediator itself when the mediation failed, the trial will be held by another Judge of equal jurisdiction. Whatever transpires in the mediation proceedings is not receivable in evidence at the trial of the case in question or at the trial of any other case between the parties. A decree given after such mediation is not amenable to appeal or revision.

The Artha Rin Adalat Ain, 2003 originally stipulated a provision for mediation meeting under the chairmanship of the Judge of an Artha Rin Adalat. But, subsequently, through an amendment made in the Act in 2010, some new provisions for mediation through an independent third party have been incorporated. The Artha Rin Adalat Ain, 2003 also provides scope for resolution of disputes through ADR at the decree execution stage.
Very recently the government has introduced the system of ADR in solving the tax disputes. The tax disputes can be settled now through ADR even at the appellate stage also.

Even in international arena, Bangladesh has shown her belief in resolving disputes through ADR in a friendly and peaceful manner. Earlier, in 2009 we referred our maritime disputes with Myanmar and India to the international arbitration tribunals under the United Nations. The International Tribunal on Law of the Sea (ITLOS) by a historic verdict, and indeed a very first one in these types of maritime disputes involving sovereign countries, decided the issues largely in favour of Bangladesh. It was decided in such a way that both Bangladesh and Myanmar were happy with the outcome and it was a win-win situation for both the countries. Both the countries welcomed the verdict.
