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Concept on Performance of a contract of sale
Modes of Delivery:

Performance of a contract of sale implies a duty of the seller to deliver the goods, and of the buyer to accept the delivery of the goods and make payment in accordance with the terms of the contract (sec. 31).

Delivery of Goods :

'Delivery' has been defined as voluntary transfer of possession of goods from one person to another.

How is Delivery Made?

Delivery of goods sold may be made by doing anything which the parties agree shall be treated as delivery or which has the effect of putting the goods in the possession of the buyer or of any person authorized by him (Sec. 33).

Mode of Delivery :

1. Actual delivery:

Actual delivery means physical transfer of goods by the seller to the buyer. The delivery may be made by the agent of the seller to the agent of the buyer.

2. Symbolic delivery:

Where the goods are bulky, it is usual for the seller to give symbolic delivery. For example, where the timber is lying in a warehouse, the delivery of key is regarded as symbolic delivery which has the effect of putting the buyer in possession or actual control of the goods.

It should be noted that the key must give complete access to the goods. If for example, the key of a room in which the goods are kept is given but the key of the main gate or door is not given, it is not regarded as a valid delivery

3. Constructive delivery:

In place of actual or symbolic delivery, the goods may be delivered without any change in their actual or visible custody. For example, where the goods at the time of sale are in possession of a third person and such third person acknowledges to the buyer that he holds the goods on his (buyer's) behalf, the delivery is called constructive delivery.

Example:

A sells to B 100 bags of rice lying in C's warehouse. C acknowledges to B that he is holding these 100 bags on behalf of B. It is constructive delivery by A to B.

Rules Regarding Delivery :

1. Delivery by whom and to whom (Sec. 31):

It is the duty of the seller to deliver the goods and of the buyer to accept and pay for the goods delivered.

2. Delivery and payment are concurrent conditions (Sec. 32):

Unless otherwise agreed, delivery of goods and payment of price are concurrent conditions, i.e., at the same time or reciprocally.

The seller shall be ready and willing to deliver the goods and the buyer shall be ready and willing to pay the price in exchange for delivery of the goods.

3. Mode of delivery (Sec. 33):

This has been discussed in detail in earlier paragraphs. The delivery may be actual, symbolic or constructive. The parties may agree to any mode of delivery expressly or impliedly.

4. Effect of part delivery (Sec. 34):

A delivery of part of the goods, in the process of the delivery of the whole, has the same effect, for the purpose of passing the property in such goods, as a delivery of the whole. However, delivery of part of the goods, with an intention of severing it from the whole, does not operate as a delivery of the remainder.

Example:

A ship arrived at the port laden with a cargo of wheat. The owner endorsed the bill of lading to A. The master of the ship reported to the customs that the cargo was for A. Next day, A made entry of the wheat in his name at the customs house. Thereupon, part of the cargo was delivered to A. Held, this constituted a delivery of the whole [Slubey v. Hey ward].

5. Delivery to be made on request of the buyer (Sec. 35):

Apart from any express contract, a seller is not bound to deliver the goods unless and until requested by the buyer.

If the seller fails to deliver the goods on the application of the buyer, the seller is guilty of breach of contract.

6. Place of delivery [Sec. 36(1)]:

In the absence of an agreement, express or implied, the goods sold are to be delivered at the place at which they are at the time of sale. The goods agreed to be sold are to be delivered at the place at which they are at the time of the agreement to sell, or if not then in existence, at the place at which they are manufactured or produced.

7. Time of delivery:

If any time is specified by the parties, the goods must be delivered by that time.

(i) If the seller is bound to send the goods to the buyer and no time has been fixed by the parties, the goods must be delivered within a reasonable time [Sec. 36(2)]. What is reasonable time is a question of fact in each case?

(ii) The demand for delivery should be made at a reasonable hour. What is a reasonable hour is a question of fact?

8. Delivery of goods in possession of third persons [Sec. 36(3)]:

Where the goods at the time of sale are in possession of a third person, there is no delivery by the seller to the buyer unless such third person acknowledges to the buyer that he holds the goods on his behalf.

It should be noted that this rule does not affect the transfer of goods by means of a document of title of goods, e.g., where goods have been sold by a bill of lading, consent of the third party is not necessary.

9. Expenses of delivery:

Unless otherwise agreed, the expenses of and incidental to putting the goods into a deliverable state shall be borne by the seller. In case the buyer is compelled to pay these expenses, he can recover the same from the seller.
