The Law of Arbitration
Introduction to the Arbitration:
Arbitration, a form of alternative dispute resolution (ADR), is a technique for the resolution of disputes outside the courts. The parties to a dispute refer it to arbitration by one or more persons (the "arbitrators", "arbiters" or "arbitral tribunal"), and agree to be bound by the arbitration decision (the "award"). A third party reviews the evidence in the case and imposes a decision that is legally binding on both sides and enforceable in the courts.

Arbitration is often used for the resolution of commercial disputes, particularly in the context of international commercial transactions. In certain countries such as the United States, arbitration is also frequently employed in consumer and employment matters, where arbitration may be mandated by the terms of employment or commercial contracts.
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Arbitration is a proceeding in which a dispute is resolved by an impartial adjudicator whose decision the parties to the dispute have agreed, or legislation has decreed, will be final and binding. There are limited rights of review and appeal of arbitration awards. Arbitration is not the same as:

· judicial proceedings, although in some jurisdictions, court proceedings are sometimes referred as arbitrations

· alternative dispute resolution (ADR) 

· expert determination

· mediation (a form of settlement negotiation facilitated by a neutral third party)
Advantages and disadvantages:

Parties often seek to resolve disputes through arbitration because of a number of perceived potential advantages over judicial proceedings:

· In contrast to litigation, where one cannot "choose the judge",

·  Arbitration allows the parties to choose their own tribunal. This is especially useful when the subject matter of the dispute is highly technical: arbitrators with an appropriate degree of expertise (for example, quantity surveying expertise, in the case of a construction dispute, or expertise in commercial property law, in the case of a real estate dispute can be chosen.

· Arbitration is often faster than litigation in court.

· Arbitral proceedings and an arbitral award are generally non-public, and can be made confidential

· In arbitral proceedings the language of arbitration may be chosen, whereas in judicial proceedings the official language of the country of the competent court will be automatically applied.

· In most legal systems there are very limited avenues for appeal of an arbitral award, which is sometimes an advantage because it limits the duration of the dispute and any associated liability.

· Some of the disadvantages include:

· An arbitration agreement are sometimes contained in ancillary agreements or in small print in other agreements, and consumers and employees often does not know in advance that they have agreed to mandatory binding pre-dispute arbitration by purchasing a product or taking a job.

· If the arbitration is mandatory and binding, the parties waive their rights to access the courts and to have a judge or jury decide the case.

· If the arbitrator or the arbitration forum depends on the corporation for repeat business, there may be an inherent incentive to rule against the consumer or employee

· There are very limited avenues for appeal, which means that an erroneous decision cannot be easily overturned.

· Although usually thought to be speedier, when there are multiple arbitrators on the panel, juggling their schedules for hearing dates in long cases can lead to delays.

· In some legal systems, arbitration awards have fewer enforcement options than judgments; although in the United States arbitration awards are enforced in the same manner as court judgments and have the same effect.

· Arbitrators are generally unable to enforce interlocutory measures against a party, making it easier for a party to take steps to avoid enforcement of member or a small group of members in arbitration due to increasing legal fees, without explaining to the members the adverse consequences of an unfavourable ruling.

· Discovery may be more limited in arbitration or entirely non-existent.

· The potential to generate billings by attorneys may be less than pursuing the dispute through trial.

· Unlike court judgments, arbitration awards themselves are not directly enforceable. A party seeking to enforce an arbitration award must resort to judicial remedies, called an action to "confirm" an award

UNCITRAL Model Law on International Commercial Arbitration:

The UNCITRAL Model Law on International Commercial Arbitration was prepared by UNCITRAL, and adopted by the United Nations Commission on International Trade Law on 21 June 1985. In 2006 the model law was amended, it now includes more detailed provisions on interim measures.

The model law is not binding, but individual states may adopt the model law by incorporating it into their domestic law (as, for example, Australia did, in the International Arbitration Act 1974, as amended).

The model law was published in English and in French. Translations in all six United Nations languages now exist.

Note that there is a difference between the UNCITRAL Model Law on International Commercial Arbitration (1985) and the UNCITRAL Arbitration Rules. On its website, UNCITRAL explains the difference as follows: "The UNCITRAL Model Law provides a pattern that law-makers in national governments can adopt as part of their domestic legislation on arbitration. The UNCITRAL Arbitration Rules, on the other hand, are selected by parties either as part of their contract, or after a dispute arises; to govern the conduct of arbitration intended to resolve a dispute or disputes between themselves. Put simply, the Model Law is directed at States, while the Arbitration Rules are directed at potential (or actual) parties to a dispute."

THE ARBITRATION ACT, 2001:

An  Act  to  enact  the  law  relating  to  international  commercial  arbitration,  recognition and Enforcement of foreign arbitral award and other arbitrations.

Whereas  it  is  expedient  and  necessary  to  enact  the  law  relating  to  international   commercial Arbitration, recognition and enforcement of foreign arbitral award and other arbitrations; 
Characteristics of Arbitration:

Voluntary: Parties must expressly agree to arbitrate in writing, or fall within the ambit of legislation that mandates arbitration in a given situation. If the parties have agreed to arbitrate, the court, on the motion of one of the parties to the agreement, will generally require the parties to submit the dispute to arbitration, unless it is found that the arbitration agreement is null and void, inoperative or incapable of being performed. 

Controlled: The parties and their counsel are able to control procedural aspects of the process, including the choice of neutral, timing and location of the hearing, as well as whom, other than the parties themselves, may be present.

Private: Arbitration is usually conducted in private.

Informal: Subject to the CAA, there are no prescribed procedural or evidentiary rules governing arbitration. The rules of procedure are established by the adoption of existing rules, by a negotiated arbitration agreement between the parties, or by the parties and the arbitrator.

Adjudicative: As in litigation, once a case has been presented by each side, the arbitrator issues a decision. Article 31 of the Code requires that an arbitral award shall be in writing, and that reasons be provided unless the parties have agreed that no reasons are required.

Binding/Non-Binding: All federal arbitration under the Commercial Arbitration Act is binding. Judicial review of an arbitral award is available only on limited grounds such as incapacity of a party; invalidity of an arbitration agreement; or that the award is in violation of law or public policy. 

Confidential: Arbitration is generally confidential, if the parties so elect. In the federal context, the restrictions on divulging information and the requirement to disclose information pursuant to the Privacy Act and the Access to Information Act must be complied with. For further information about the application of these Acts, see "Confidentiality:

Adversarial: While the arbitration process is based on the adversarial style of the litigation model, the demeanour and nature of the hearing are determined by the parties, their counsel and the arbitrator.

Flexible: The parties have discretion in choosing an arbitrator and the procedure to be followed in resolving the dispute.
